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€jcetutton. 


(N*  a)     Scire  Facias. 

In  what  Cafes  there  ought  to  be  a  Scire  Facias^ 

Aad   where  Execution   n^iy  be  by  Fieri  FaciaSi 
Capias,  or  Elegit,  without  Scire  Facias* 

.  ji/ier  the  Tear  upon  Error  brought p 

£1^  I F  SI  man  recovers  debt  or  damages,  and  the  judgment  is  af^  AflSfelntbf 

J  firmed  in  vfrit  of  error  in  another  cqurt  within  the  year^  yet  £^"  J^^  ^^ 

be  lluil  not  have  an  execntion  there  without  a  fdre  facias^  b?-»  fciidant  wai 

caufc  the  court  is  changed,  20  E.  2,  Execution,  133.  (Quaere,  fovnd  a  di(V 

whether  this  differs  from  the  Exchequer  Chamber.)  15  H,  7.  ^^^J^J 

l6m  h,'\  within  the 

year  the 
Jttord  was  removed  by  cerdonri  into  the  Chanpery,  and  from  thence  into  C*  B.  hy  mittimus,  and 
after  the  defendant  was  taken  by  capias  pro  £ne  regis  within  the  year,  aod  defendant  o^ered  I'urety  pro  . 
ine  regis,  and  pnyed  to  gfo  at  large;  and  the  plaineifiF  prayed  that  he  may  remain  for  his  exccutionj 
iod  by  the  opanioo  of  the  Coort,  he  ihall  not  remain  for  the  execution  of  the  ptity,  becaufe  now  th6 
fatty  oaght  &rft  to  have  fci.  fa.  though  it  be  within  theye^r,  becayfe  the  record  and  papias  awarded  is  in 
AnQther  court  ths^i  wh^re  the  plea  is ;  for  per  Frowike,  where  record  Is  removed  by  writ  of  .error  in  B.  R^ 
and  affinned  within  the  year,  yet  tha  plaintiff  jhall  have  fei.  fa.  before  capias  or  elegit ;  for  in  alia  curia. 
Br.  Eiccotion,  pi.  59,.  jcites  14  H.y.  15.  and  15  H.  7.  5.-— ~^Sa  wherei  the  tefl^tor  rtpovers  and 
^ies  within  the  year,  die  executor  (hall  have  fci.  fa.  within  th^  year ;  for  alia  perfona*     Per  Mor- 

daunt.  Ibid. Bnc  of  a  record  removed  out  of  the  county  into  Bank  the  pica  ihall  be  held  as  in  thf 

bounty ;  for  there  Is  00  coming  out  of  a  coyrt  of  record.  J  bid.  ■■  And  if  all  the  juftices  of  C.  B. 
die,  and  others  are  chofe,  yet  they  ihall  haye  fuch  execution  as  if  th.e  Erft  judges  were  alive ;  for  this  i| 
none  aad  thie  fame  court.     Ibid*  ■  And  of  pleas  in  the  county,  if  the  juftices  in  eyre  comt 

there  they  (hall  hold  the  pleas,  and  fhall  make  fuch  execution  as  the  county  (Kail  make,  which  the^ 
Jvftices  agveed,  and  thft  cafe  where  the^uftices  died  alio.     Ibid.  ...And  per  Vavifor,  if  a  Hne  execu- 

tory be  removed  out  of  the  Bank  into  the  Treafury,  aod  returned  by  certiorari  and  mitttmui  within  the 
year,' yet  the  party  (hall  not  have  execution  by  habere  facias  leiilnan;/  but  fpi.  f^.  tho)i^l>  it  be  within  the 
year.    Ibid.  Br.  Scire  Facias,  pi.  119.  cites  S.  C.  ^ 

Note,  in  the  refidue  of  this  cafe  the  bed  opinion  was,  that  it  appears  by  the  mittimus  tfiat  the 
plaint  ff  had  not  execution  in  pais  before  the  judices  of  aflife  by  elegit  or  fi.  fa.  and  yet  by  award  the  de- 
iefidant  found  furety  pro  6ne  regis,  and  went  quit;  for  it  is  in  another  court  now,-  and  therefore  the 
party  ikall  have  fci.  fa.  as  well  as  after  the  year  j  for  if  in  trefpafs  the  defendant  is  convided,  and  after  the 
year  the  kin^  fues  capias  pro  fine,  by  whi^h  he  is  taken,  he  fliali  not  (hy  in  execution  for  the  party ;  for 
the  party  cannot  have  execution  by  capias  after  the  year,  but  within  the  year^  Ideo  nota*  But  other* 
yrife  of  the  king  by  his  prerogative.     Br.  Execution,  pi.  6i.  cites  14  H.  7.  19,  to* 

If  the  record  Is  removed  out  of  C.  B.  into  B.  R.  by  writ  of  error,  and  the  judgment  affirmed,  the 
flaJBtiff  ihaU  not  have  execution  there,  though  it  be  within  the  year,  without  foing  fcite  facias,  becaufe 
the  record  la  now  in  anptb^  (oyrt»  and  before  other  judges*     ^f,  £z6(ytioi^S|  pi.  119.  (bis)  cites 

ai  AflT.  14. 
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1 1  ttttntiAn. 

P*f^*7  ^^'  ^^  ^  ^^^  recowrs  debt  or  damages  in  B,  R.  and  after  Hvtthin 

in  the  Ex^'  ^^'  >^^^  ^^^  defendant  hrings  vtrit  of  error  in  tl^  Exchequer  Chamber ^ 
chequer,  whcTC  ih^firfi  judgment  is  affirmed  after  the  year  expired^  yet  the 
feem  *^  recovcror  may  have  execution  by  capias  or  fieri  facias  within  the 
s.  c.  1^^^  ^Jtcr  the  affirmance  without  a  fcire  facias ;  for  the  affirmance 

is  a  new  judgment.     M.  5  Jia.  in  the  Exchequer,  per  Cur.] 
C    ^    ]         fS-  S^  if  after  the  year  after  Che  recovery  the  defendant  brings 
D«iiit*T.'     '*'"'  of  error f  and  the  judgment  is  affirmed^  though  before  the  writ 
Drake, s.p.  of  crror  brought  the  recoveror  was  put  to  "his  fcire  facias,  yet 
*"tl*^™c     ^^^^  affirmance  is  a  "new  judgment,  and  the  recoveror  may  have 
within  the  year  after  the  affirmance,  a  fieri  facias,  or  capias,  with- 
out fcire  facias.    M.  5  Ja.  in  the  Exchequer,  per  Cur.  M.  1 2  Ja. 
B.  R.] 
fhV'^cIr  f  ^'  ^^  ^^  ^^  ^  nonfuited  in  the  writ  oferror^  for  there  though 

thcwrkof  there  is  not  any  new  judgment  given  in  affirmance  of  thefirft 
error  in  the    judgment,  yet  the  writ  of  error  revives  it.     M.  12  Ja.  B.  R.] 

fhamSr**"  C^'  ^^  ^^  *^  '^^^^  ^f  ^^^  ^'  difcontinuedy  yet  he  who  recovered 
•bate*  by  the  i^^ot  put  to  his  fcire  facias,  for  the  bringmg  of  the  writ  of  error 
death  of  has  revived  the  frjl  judgment.  M.  12  Ja.  B..  R.  adjudged  be- 
*Uimift*     tween  Sir  Henry  *  Bellowes  and  Hanford.] 

execution  may  betaken  out  within  a  year  after  the  abatement  without  any  fci.  fa.  to  revive  the  judg- 
mentf  but  it  is  nccefTiry  that  a  remittitur  be  entered  to  warrant  the  execution  from  B.  R.  For  till  then 
the  record  remains  in  the  Exchequer-chamber,  and  unlefi  a  remittitur  be  entered  the  pIainti|Fmuft  fuc 
cut  a  fcire  facias.  3ut  if  a  remittitur  be  entered,  the  Court  will  not  examine  into'  the  time  of  .itt 
entry  ;  per  Cur.  Carth.  136.  Howard  v.  Pi't. That  for  want  of  entering  a  remittitur  tht  execu- 
tion will  be  crrcncous,  but  not  void,  and  denied  4  Le.  197.  Ruflel's  cafe.     1  Salk-  a6l«  Howard  v. 

Pitt C.^rth.  217.  S.  C .If  thcplaintiflfin  writ  of  error  be  nonfuited  after  the  year,  the 

plaintiff  in  the  fi.ft  aQion  ihall  have  fcire.  facias,  and  ought  to  have  the  party  returned  warned,  or  t» 
have  11  nihils  returned  before  execution  be  awauied.     Br.  Execution,  pi.  97.  cites  5  £•  4.  6. 
*  Roll.  Rep.  104.  pi.  43.  S.  C.  &  S.  P.  admitted. 

A  ftatute  is  [(5.  If  ^.  recovers  againf  B.  in  B.  R.  damages  andcofis^  and  upon 

ex'^^editr  ^^'^  ^'^^  judgment  agaitijl  the  hail  after  fcire  facias,  &c.  and  after 

remedy,  Bn  afid  the  hail  join  in  a  writ  of  error  upon  the  ftatutc  in  the  Ex- 

jfince  there-  chequcr  Chamber,  and  after  the  year  and  the  daypajes,  in  this  cafe, 

Sn"Vy  notwithftanding  this  writ  of  error,  the  court  of  B.  R.  may  grant 

te  taken  execution ;  for  it  is  a  void  writ  of  error ^  and  as  if  no  writ  of  crror 

©lit  j^iOiout  had  been  brought,  and  therefore  it  (hall  not  be  any  continuance 

or  other'  *  ^^  ^^c  firft  judgment ;  but  the  year  and  the  day  being  pad,  the 

fuit,  which  plaintiff  cannot  have  execution  without  a  fcire  facias,  though 

cannot  be  ^j^g  y^^j.  paffed  after  the  writ  broueht.     Tr.  o  Car.  B-  R.  adjudg- 

jn  the  cafe  i'*^/^i  t»  *^tt-i  ^» 

ofarecog-    ^d  per  tot.  Cur.  between  Barnes  and  Hill. J 

nixance ;   for  there  if  a  year  be  paft  after  the  aclcnowledgment  no  executioii  can  be  foed  agaiuft  the 
part)  hioifcif  acknowledging  it,  without  a  fci.  fd»  firft  fued  out  agaiiift  him,  and  if  he  be  dead,  tlien 
though  the  year  br.  not  pail  yet  mut^a  fcire  facias  be  fued,  and  thereupon  the  executor  dei'eo4ant  nay 
plead  Tome  plea  to  hold  oA'  the  execntioo  for  a  time.    Wentw.  Off.  Excctttor,  139. 
,  Sec  tit.  Error  (K). 

7.  !3  E.  I.  45.  After  the  year  a  fcire  facias  Jhall  iffue  to  fbevf 
caufe  why  execution  may  not  be  dor.e, . 

8.  In  replevin^  if  tlie  plaintiff  recovers  damages^  and  error  is 
brou^'kty  and  tht  frjt  judgrnc fit  'is  affirmed  in  B.  R.  he  who  recovers 
the  damages  cannot  have  fieri  facias  or  elegit  there  at  firft,  but 
fci.  fac.  Aough  it  be  within  the  year,  bccaufc  the  record  is  come 

into 


•€recutfott.  ^ 

tod  anoAer  couri  than  where  the  firft  judgment  >jras  given^  dnd 
it  was  faid  there,  that  they  may  award  fcire  facias  before  ihejudg* 
fnent  affirmed^  and  when  the  defendant  comes,  then  to  affirm  the 
firft  judgment  and  award  execution  immediately  ^  quod  nota. 
Br.  Scire  Facias,  pi.  151.  cites  21  AfT.  14* 

9*  Scire  facias  upon  a  recognizance ;  the  defendant  tuas  returned 
deadf  and  thereupon  gami/bment  fhall  iffue  againjl  the  tertenants^ 
which  was  returned  that  fliey  are  wamedy  and  they  did  not  come^ 
by  which  elegit  was  awarded  \  and  fo  fee  that  in  fcire  facias  upon 
recognizance  a  man  ihall  have  execution  by  elegit.  Br.  Elegit, 
pL  16.  cites  38  £.  3.  I2« 

10.  Before  the  ftatute  which  gave  fcire  facias  upon  recovery,     f  3  J 
if  the  year  hadpajfedy  and  no  execution  madcy  he  fhould  not  have  ex- 
ecution, but  yet  be  might  have  had  new  original  i  per  tot.  Cur.  ; 

for  recovery  without  execution  is  no  plea  5  quod  nota.  Per  Thorp 
clearly  diere.     Br.  Executions,  pi.  17.  cites  43  E.  3.  2. 

11.  Elegit  lies  upon  a  recognizance.  Br.  Elegit,  pi.  2«  cites 
44  E.  3.  10, 

12.  jit  common  laiVy  if  a  man  had  recovered  in  debt,  and  did  |-  P-  ?''• 
not  take  execution  within  the  yeaty  he  was  put  to  a  new  original,  pj^  ^^  ^y  jjJe 
but  now  by  the  ftatute  of  W^eftminfter  2.  he  (hall  have  fcire  fa-  bcft  opinioo 
cias,  and  yet  he  may  have  a  new  original  if  he  will,  &c.  Arg.  in  ^^"S-  ^* 
trefpafs.  Br.Dette,  pi.  10.  cites  20  H.  6.  11. 

13.  ^  the  plamtiff  in  writ  of  error  nonfuited  after  the  yeary  the 
fdaintiff  in  the  firft  a£tion  fhall  have  fcire  facias  for  execution. 
ir.  Nonfuit,  jd.  30.  cites  E.  4.  6.  and  22  H.  6.  7. 

14.  Where  the  flieriff  returns  upon  z,fi.  fa,  of  20I.  quod^m 
fed  10/.  &c.  and  has  not  the  money  in  court  at  the  dayy  and  another 

flieriflF  is  maiAtyfci*  fa.  fhall  ijfue  to  the  new  fheriff  agannfl  the  oldjhe-- 
riWy  and  thereupon  fi.  fa.  or  elegit,  becaufe  diftringas  vicecom* 
ad  habend'  denar*,  &c.  is  too  long  procefs,  &c.  quod  nota.  Br. 
Executions,  pi.  6^.  cites  9  £.  4.  50. 

15.  If  the  court  changes y  as  if  the  record  comes  into  B.  R.  by  Br.  Scire 
writ  ot  error,  and  judgment  is  affirmed,  the  plaintiff  himfelf  f^'^jt^* 
who   recovered    ftiall    not  have   fi.  fa.   againft    the   defendant  i^H.y.  15, 
there,  but  firft  fci.  fa.  Quod  nota.    Br.  Execution,  pi.  64.  cites  »6.  s.  C. 
15  H.  7.   14,  15. 

16.  A  man  condemned  and  in  execution  for  100/.  pleaded  ac»  Br.  Scire 
quittance  after  the  loft  continuance,  and  it  is  faid  that  he  fball  have  F^cia*,  pi. 
fci.  fa.  the  fatne  term,  and  audita  querela  in  another  term,  &c.  and  g^  q^ 
after  he  (hall  find  fureties  and  go  at  large.  Br.  Executions,  pi.  73. 

cites  21  H.  7.  30. 

17.  If  a  man  recovers  in  writ  of  annuity,  \iz  fhall  have  fi,  fa,  of 
the  arrearages  incurred  within  the  year,  and  fcire  facias  as  foon  as 
the  annuity  is  arrear,  and  never  writ  of  annuity  again ;  for  it  is 
executory  j  and  the  fame  law  of  account  and  judgment  upon  compofittony 
which  is  executory  from  time  to  time,  &c.  And  in  every  fcire  facias 
in  which  he  recovers  after  the  firfl  judgment  he  fhall  have  execution 
thereof  of  the  arrearages  within  the  year  by  fi.  fa.  For  every  one  is 
founded  upon  the  judgment.  Br.  Execution^  pi.  1 19.  cites  23  H.  8. 
and  32  £.  3. 

B  a  1 8,  Judg- 


f  8.  Judgment  was  given  in  the  county  coxtrty  and  a  writ  of 
falfe  judgment  was  brought,  only  to  delay  the  execution,  upon 
which  the  record  was  removed,  and  the  writ  ferved,  and  the 
plaintiff  was  noA-fuited  \  and  thereupon  the  defendant  prayed  a 
fcire  facias  to  have  execution,  and  upon  good  advifement  the  writ 
Was  granted,  for  otherwife  he  could  have  no  judicial  writ  to  have 
execution,  becaufe  the  record  fliall  not  be  fcnt  back  again  in  alio 
.  comitatu.  D.  329.  a.  b.  ph  14.  Mich.  15  &  16  Eliz.  Anon.  « 
19.  jit  common  law   there  was  no  remedy  for   a  judgment- 

Creditor  for  debt  or  damages  eitlier  again(t  the  body  or  lands  of 
lis  debtor,  unlefs  in  fpecial  cafe,  but  only  as  to  his  goods  and 
'  chattels,  and  corn,  and  other  ptefent  profit  growing  upon  his 
land,  to  which  purpofe  the  common  law  gave  him  two  fevers^ 
yrrits  to  be  fued  within  the  year,  viz.  a  levari  facias^    whereby 
•      ihe  flieriff  was  commanded  quod  de  terris  &  catallis  ipfius  A.,  ii£% 
levari  faciat,  and  the  other  called  a  fieri  facias^  which  was  only 
4e  bonis  &  catallis,  both  which  writs  were  to  be  brought  within 
the  year,  but  afterwards  he  miglit  bring  debt.    3  Rep.   1 1.  Miclu 
[43     26  &  27  Eliz.  in  Scacc.  in  Sir  William  Herbert's  cafe. 
Mo.  566.  20.  \i  judgment  in  C  B,  be  termed  in  a  writ  of  error ,  the  plain- 

LytOT  V.  ^  ^^Y  ^^^  c^-  f^i*  ^^  fi'  f^*  within  the  year,  and  (hall  not  be  put 
GamoDce.  to  bring  a  fci.  fa.  5  Rep;  88.  Hill.  40  £liz.  the  fecond  refolutioa 
s.  c.  aJ-     in  Garnon's  cafe. 

judged  and 

l-efolved  that  after  the  yvar  he  /hall  have  fcire  facias.— ——Cro.  E.  706.  pi.  i8.  Ldgbton  ▼.  Cimoa. 
S.  C.  faid  to  be  die  courfe  of  the-Court.—- — S.  C.  cited  by  Jones  J.  Godb.  37a.  that  the  writ  oC 
error  was  brought  within  a  year  of  the  judgment  in  C.  B.  but  it  was  not  affirmed  in  two  years  afber» 
and  yet  there  he  had  die  fame  proceft  in  B'.  R.  as  he  was  to  have  had  in  C.  B.  and  that  inGamen*s  cafe  the 
judges  delivered  their  opinions  that  if  after  the  year  and  day  he  brings  error,  and  the  judfpment  isa^medy 
lie  ought  to  have  the  likeprocefi  here  as  in  C.  B.  and  that  v^as  a  fcire  facias,  becaufe  Uie  year  Wis  paft 
in  C*  B«  although  it  wei!  within  the  year  of  the  judgment  afiirmed  here. 

7, 1 .  Scire  facias  was  given  in  execution  by  the  fiatuti  of  Wefl'* 
minfier  2.  For  at  common  law  if  the  plaintiff  had  fucceeded 
[furceafed]  to  fue  execution  by  fieri  facias  or  levari  facial  a  year 
and  a  day,  he  had  been  driven  to  his  new  origiaal.  Co. Litt.  290* 
b.  291.  a. 

22.  A  judgment  being  of  eight  years  fahdingj  the  defendant 
being  taken  in  execution  without  notice  or  fuing  a  fcire  facias  in 
the  proper  county  j  and  therefore,  it  was  prayed  that  he  might  be 
difcharged ;  but  the  Court  would  not ;  and  thereupon  he  brought 
an  audita  querela^  and  was  bailed  by  four  mainpernors.  2  Roll. 
Rep.  42.  Trin.  i6Jac.  B.  R.  Mumperfon  v.  Gates. 

23.  If  yf.  recovers  a  debt  as  executor  of  J.  S.  and  mates  J?,  his  ex* 
tcuior  and  dies  before  execution  fued ^  B.  is  not  putfto  a  new  fuit,  but 
may  have  execution  upon  that  judgment.  Bi/t  if  A*  or  B»  died  iff-» 
te/lafCj  now  couKl  none  as  adminiftrator  to  either  of  then),  nor  as 
adminiftrator  of  J.  S.  have  execution  of  this  judgment-  For  the 
former  has  no  intereft  in  any  thing  pertaining  to  J,  S.  and  the  latter 
comes  to  title  above  judgment,  viz.  as  immediate  adminiftrator 
to  J.  S.  who  is  now  dead  inteftate,  and  derives  no  title  from  the 
executor  who  recovered.    Went.  Off.  Executor,  103. 

24.  It 


CErecutfon.  ^, 

24.  It  was  moved  that  upon  a  judgment  in  debt  a  fieri  facias  if- 
Jfudy  and  more  than  avear  after  the  fieri  facias  the  plaintiff  had  taken 

exeodticn  by  a  new  fieri  facias  without  fuing  of  fcire  facias,  and 
therefore  it  was  prayed  that  the  monies  levied  fhould  be  ftayed, 
and  the  pra^iice  examined,  and  fo  it  was  done^  and  a  day  given, 
at  which  day  H^rne  Secondary  certified  the  Court,  that  the  prac- 
tice in  B.  R.  is,  that  after  a  fieri  facias  or  elegit,  &c.  taken,  if  it  be 
not  executed,  a  new  fieri  facias  or  elegit  may  be  fued  feveral  yc  xrs 
after  without  fuing  any  fcire  facias,  provided  that  continuances  are 
entered  from  the  time  of  the  firfi  fieri  facias  ^  and  thofe  continuanrei 
may  be  entered  after  the  fecond  fieri  facias  ^  &c.  and  a  rule  be  made 
upon  motion  that  proceedings  fhall  (lay,  and  that  nothing  fhall  be 
amended  i  quod  nota  ;  for  by  fuchway,  (as  Finch  Solicitor-general 
faid,)  there  will  be  little  ufe  of  fcire  facias.  Sid.  59.  pL  28.  Mich. 
13  Car.  2.  B.  R.     Weldon  &  al'  v.  Greg. 

25.  The  common  courfc  in  B.  R.  is,  after  elegit  to  make  conti-  J^  *  ^^ 
nuances  for  feveral  years  (if  the  party  plcafes),  and  then  to  take  a  taken  out 
new  elegit  without  any  fcire  facias  \  per  Twifden  and  Windham  every  year 
J.    Sid-  60.  pL  1 8.  Mich.  13  Car.  2.  B.  R.  in  cafe  of  Welden  ^'^^  "^^^ 

jr-*  *  nuances  may 

.  tt  any  time 
by  the  attorney  in  hif  chamber,  oiherwife  not,  Arg.  to  which  the  Court  agreed  ;  and  per  Wild  and 
Catiam  an  elegit  taken  out  once  may  be  continued  feven  years  }  and  all  the  clerks  agreed  the  courfe  to 
be  (o,  and  by  the  coarfe  of  C.  B*  continuances  may  be  entered  before  the  return,  Keb.  1 50.  p).  no. 

T-  WeJdrn,  S.  C. — la  Mod.  84..  Mich.  7  W.  3.  Anon.  S.  P. — HoltCh.  J.  took 

it  for  a  rule  chat  when  one  writ  of  fi.  fa.  is  a£lually  taken  out,  it  may  be  continued  on  the  roll  without 
a  fci.  /a.  bat  if  there  be  only  an  award  upon  the  roll  that  will  not  warrant  it.  Afton  fiid,  that  after  one 
writ  taken  out  it' might  be  continued  for  leven  yeirs  without  a  fcire  facias,  but  Sir  Samuel  Aliry  thought 
there  fhould  be  a  new  writ  taken  out  within  every  year,  and  afterwards  the  Court  inclined  to  that  opi- 
nion. Oomb.  346.  Mich.  7  vV,  3.  B.  R.  Vincent's  csfe. 

*  Thoagh  an  elegit  be  not  uken  oot  within  a  year  and  a  day  after  the  judgment,  Vet  if  there  are 
continuances  entered  oa  the  roU,  it  may  be  taken  out  at  any  time  without  luing  a  Cci.  fac.  Carth.  283. 
Mich.  5  W.  &  M.  in  B.  R.     Seymour  v.  Grecnvili. 


26.  One  that  is  not  party  to  the  recognizance^  record,  &c.  though 
privy,  fliall  have  no  writ  of  execution,  though  it  be  within  the 
year,  without  a  fcire  facias.  But  it  is  pthcrwifc  in  cafe  of  a^o- 
iute  fiaple  or  merchant,  &c.  for  there  the  procefs  is  given  by 
other  a£ls  of  parliament ;  per  Bridgman  Ch.  J.  in  delivering  the 
opinion  of  the  Court.  Cart.  193.  Pafch.  19  Car.  2.  C.  B.  in  the 
cafe  of  Law  v.  Too  thill  and  Rawlins. 

27.  Execution  on  recovery  in  precipe  quod  reddat,  or  real  anions 
may  be  fued  after  the  year  without  any  fcire  facias,  becaufe  in  fuch 
anions  the  party  cannot  begin  again,  as  in  perfonal  actions  he 
may  by  debt,  &c.  on  the  judgment,  which  the  Court  agreed, 
and  execution  was  awarded  good.  2^  Keb.  307.  pi.  6.  Hill. 
19  &  20  Car.  2.  B.  R.  in  cafe  of  Vicars  v.  Obrie. 

28.  A  fi»  fa.  iffited  on  a  judgment,  but  before  the  writ  was  exe-* 
cuted  the  defendant  died  uttejlate  ;  and  afterwards  adminifiration  be^ 
ing  granted  to  his  wife,  the  writ  was  executed  upon  his  goods  in  her 
bandsj  and  this  was  adjudged  good,  without  bringing  a  fci.  fa.  be- 
caufe the  property  of  the  goods  was  bound  by  the  telle  of  the 
fi.  h*  fo  that  a  fale  thereof  made  for  a  valuable  confideration  (hall 
be  avoided  \  and  fince  the  inteftate  himfelfi  whilft  living,  could 

B  3  have 
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have  no  plea,  why  (hould  his  adminiftrator  have  any  time  to  plead 
to  a  fci.  fa.  I  and  of  that  opinion  was  all  the  Court  upon  advice 
with  the  judges  of  B.  R.  But  this  was  againft  the  opinion  of 
thechief  juftice  Vaughan.  i  Mod.  i88.  pL  ao.  Mich.  26  Can  a* 
C.  B.  Farrer  v.  Brooks. 

29.  Reftitution  was  prayed  on  an  execution  made  out  after  the 
death  of  the  defendant  in  the  writ  of  error j  fuppofing  that  the  writ, 
was  thereby  abated,  but  the  Court  held  that  it  was  not  (as  in  the 
cafe  of  the  death  of  the  plaintiflF  in  error  it  would  be),  but  there 
tnujlbe  a  fcire  facias  againft  the  executors.  3  Keb.  571.  pK  3«  Hill. 
27  Car.  2.  B.  R.  Hart  v.  Malcher. 

30.  Upon  a  judgment  above  a  yeaf^s  Jlanding^  you  may  have  an 
elegit  without  a  fcire  faciaSy  but  n^t  a  fieri  facias^  for  that  on  the 
elegit  they  enter  thtir  continuances  all  along  from  the  judgment ; 
and  fo  it  was  ruled  in  this  cafe.  2  Show.  235.  pi.  233.  Mich. 
34  Car.  2.  B.  R.  Cooke  v.  Bathurft. 

31.  At  the  common  law^  if  a  man  had  recovered  in  debtj  and 
did  not  fue  forth  execution  within  a  year  and  a  day,  he  muft  then 
bring  a  new  original,  and  the  judgment  thereon  had  been  a  new 
recovery;  but  now  tl  fcire  facias  is  given  by  the  Jlatute  inftead  (f 
an  original :  and  therefore  a  judgment  thereon  (hall  alfo  be  a  new 
judgment ;  for  though  it  is  a  judicial  writ  yet  it  is  in  the  nature 
of  an  adion,  becaufe  the  defendant  may  plead  any  matter  in  bar 
of  the  execution  upon  the  firft  judgment,  and  it  is  for  this  rea- 
fon  that  a  releafe  of  all  adiions  is  a  good  bar  to  it.  Befides  an 
a^ion  of  debt  will  lie  upon  a  judgment  on  a  fcire. facias,  which 
(hews  that  it  is  an  aBion  diftinEi  from  the  original^  and  upon  fuch 
a  judgment  the  defendant  may  be  committed  to  prifon  feveral 

fears  afterwards  without  a  new  fcire  facias ;  Arg.  3  Mod.  1 89^ 
iill.  3  Jac.  2.  B.  R.  in  cafe  of  Obrian  v.  Ram. 

32.  Scire  facias  againft  an  executor  upon  a  judgment  in  ejeft- 
ment  againft  his  teftator  is  not  good  unlefs  it  fets  forth  or  names 
the  executor  terretenant  of  the  land  recoveredy  and  it  (hall  not  be  in-« 
tended ;  becaufe  a  dekndant  in  ejeftment  is  always  fuppofed  a 
difleifpr,  and  that  by  his  death  the  lands  defcend  to  his  heir, 
and  fo  plaintiff  cannot  have  judgment  for  the  pofieffion  or  da- 

r    g     1    mages ;  becaufe  the  writ  not  being  good  for  part  is  bad  for  the 
*■  ^    whole :  and  the  Court  inclined  to  this  opinion.     Carth.  2.  Trin. 

3  Jac.  2.  B.  R.  ^Doyley  v.  Walker. 

33.  -/^/  the  common  /aj<;  hefore  the  ftatute  of  "W.  2.  if  execu- 
tion had  not  been  fued  upon  a  judgment  in  any  perfonal  affion  vjith- 
in  a  year  and  a  day,  the  party  mufi  then  have  brought  an  aQion  of 
debt  upon  that  judgment;  for  ne  could  have  rib  fcire  facias^ 
upon  that  judgment,  but  now  that  ftatute  applies  a  proper 
remedy  by  giving  the  fcire  facias  iipon  the  judgment ;  per  Cur. 

4  Mod.  248,  Mich.  5  W  &  M.  in  B,  R.  in  cafe  of  Dighton  v^ 
V™fcT    Granvil.  

ok^T.*^  34.  Execution  on  a  judgment  in  ejeBment  was  denied  to  bd 

Vicari.—     granted  after  the  year  without  a  fcire  facias;  and  the  cafe  of 

♦  Sid.  351.  being  cited,  Holt  Ch.  J.  faid  that  that  cafe  was  not 
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Mly  reported.  Comb.  250.  Pafch.  6  W.  &  M.  in  B.  R.  f  Bar-  »Keb.so7. 
wick  V.  Fenwood.  ?Il!'s^*c^' 

cited  Arg.  7  Mod.  64,  65.  -|*  Sk)nii.427.  Marwood  t.  Fenwick.  S  C-     The  ftacute  of 

Weftm-  2.  extends  ooly  to  perfonal  a^ionsy  whereas  an  ejtSiment  it  a  miied  action,  and  in  tHe  reility  u 
to  the  recovery  of  the  land*  and  theiefore  l^ft  the  party  to  take  execution  a*  he  (houid  be  ad  riled  ^  per 
HoltCh.  J.  and  he  did  not  agreexlearly  with  Sidertin  in  this  cafe. 

After  a  year  afttr  judgment  in  eje^noent  an  habere  facias  pofleflionem  cannt>t  IHue  without  a  fcirt 
facias  to  revive  the  judgment,     a  |ld.  Raym.Rep.  806.  Mich.  1  Ann.  Withers  v.  Harris. 

35.  Judgment  in  trcfpafs  againjl  four^  who  bring  error  ;  one  dies;  We  cannot 
the  plaintiff  cannot  fue  execution  without  fuggejlmg  toe  death  upon  clJ^uSon 
record^  but  need  not  fue  fcire  facias,     i  Salk.  319.  pi.  3.  Tiin.  till  the 

9  W.  3.  B.  R.     Pennoir  v.  Brace.  .^«"'« «   , 

^  infoT'neJof 

the  abatenaent  of  the  writ  of  error  by  the  death  of  one  of  the  plaintiflj  in  error  before  the  return  of  the 
writ  \  for  in  ftri^tnefs  it  ought  to  be  fuggefted  on  record,  and  the  Court  ought  to  adjudge  the  writ 
abated,  &c.  and  for  want  thereof  reilitution  was  awarded.  Carth.  404.  S.  C.  A  iaiggei'lion  ought 

to  be  made  on  the  roll,  and  then  to  pray  execution  againft  the  furvivort,  et  quia  fuper  examinationem 
conilat  oanae  that  one  of  the  defendants  w)S  dead,  therefore  the  Couit  doth  award  execution  againft  tha 
itil}  and  for  this  reafon  a  fuperfeJcas  was  awaided  quia  improvide.  5  Mod.  33S.  Brace  v.  Pen« 

noyer.  $.  C.  ■Comb.  441.  S.  C  &  S.  P.  and  a  fupertedeas  gr^nteid  to  the  execution  quia  im- 

provide, Jec.  IS  Mod.  130.  Bennoyer  V.  Brace.  S.  C    &  S.  P.  ruled  accordingly,  nLd* 

Kaym.  Rep.  I44«  S.  C.  &  S.  P.  accordingly.         ■■■&  Mod.  loS.  cites  S.  C.  held  accordingly. 

36.  \i  judgment  be  had  agcnnjl  two  defendants  and  one  dies,  exe- 
cution may  be  had  againft  the  furvivor  without  fcire  facias,  which 
we  hold  it  may,  fuppofing  it  to  be  within  the  year ;  becaufe  there 
is  no  change  of  record  at  all ;  and  it  (hall  not  be  intended  there 
was  a  releafe  to  the  party  deceafed.  i2  Mod.  130.  Trin.  9  W.  3. 
Bennoyer  v.  Brace. 

37.  Where  any  new  per/on  is  either  to  be  better  or  worfe  by  the  Ld.  Raym. 
execution  there  muft  be  a  fcire  facias,  becaufe  he  is  a  ftranger,  ^*P;  *45- 
to  make  him  party  to  the  judgment,  otherwife  where  the  exetu-  j.*  p'  ^rg. 
tion  is  neither  to  charge  or  benefit  any  new  party  as  in  cafe  of  andadmitiel 
furvivorJ!;ip.     i  Salk.  320.  pi.  3.  Trin.  9  W.  3.  B.  R.  ^  Pennoirc  J?^^|[* 

V.  Brace. 

38.  A  capiat  or  f-fa.  being  in  the  perfonalty  may  furvive,  and 
may  be  fued  againft  the  furvivors  without  a  fci.  fa.  otherwife  of 
an  elegit,  for  there  the  heir  is  to  be  contributory.    Per  Holt  Ch.  J. 

1  Salk  320.  pi.  3»  Trin.  9  W.  3.  B.  R.  in  the  cafe  of  Pennoire 
V.  Brace. 

39.  If  one  will  take  out  execution  within  a  year  afier  judgment 
hex  may  continue  it  down  after  the  year  by  vicecomes  non  mijit  breve 
without  being  put  to  a  fcire  facias  5  per  Holt  Ch.  J.  7  Mod.  50. 
Mich.  I  Ann.  B.  R.     Withers  v.  Harris. 

40.  In  eje£hnent  execution  cannot  be  fued  after  the  year  and  7  Mod.  64. 
day  without  fcire  facias,  and  may  be  brought  cither  by  the  plain-  S.  c.  held 
tifFor  his  leflbr.  i  Salk  258.  pi.  11,  Mich,  x  Ann.  B.  R.  J^^-f'^l^. 
Withers  v.  Harris.  not  be  with. 

ootafd.  fa. 
though  it  is  ftated  there  that  the  judgnMnt  wai  upon  terms  thit  there  (hould  not  be  execution  tili  fuch 
time,  which  was  a  year  and  half  ^iter. 

41.  In  no  cafe  where  the  parties  to  the  judgment  are  changed,      [  7  ] 
ought  execution  to  be  fued  by  any  other  without  a  fcire  facias. 

2  Ld.  Raym.  768.  Triii^  i  Annas.    The  Queen  v.  Ford. 
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4li  Where  execution  is  ftayed  by  injunSUn  till  after  the  yeaf 
the  plaintiiF  mud  fue  a  fcire  facias*  i  Salk.  32a*  pi*  9«  fiUch, 
3  Anti*  B.  R.    Booth  v.  Booth* 


s.c.-^— 

Jn  foch  • 

cafe  a  writ 

might  have 

betfn  Calcen  out  and  continued  by  a  vict  comes  non  mfa  hnvu  lUd* 

judgment  be  affirmed  after  a  year  after  the  firft  judgment*    Cro*  £.416*  pUio*  M^h*  37  1^  3^ 

£lis«  B.  R*    Goodwin  v«  Crodge* 


-So  of  a  writ  of  error  if  th« 


N     (N.  a.  a)    Scire  Facias*  / 

On  what  Judgment  it  lies* 

t*  iF  a  prior  recovers  land  by  default y  and  has  quale  jus y  and  pend« 
'-  ing  this  dUsj  the  fuccejfor  (hall  not  have  quale  jus  without 
fuing  fcire  facias ;  for  it  may  be  that  the  tenant  has  got  a  releafe 
5iftcr  5  per  Thorp  and  Mowbray  J;  quod  nota.  Br.  Scire  Facias^ 
()1.  210.  cites  44  £•  3.  41. 

2.  At  the  common  law^  if  a  man  had  recovered  debt  or  damages^ 
ftnd  had  not  taken  execution  within  the  yeari  he  bad  been  put  to  the 
kew  original  of  debt^  but  now  by  the  ftatute  of  Weftminfter  2« 
cap.  45*  quia  de  hiis  recordata  funt,  &c.  he  ihall  have  fcire 
facias,  but  yet  he  may  have  debt  at  at  ctmmen  la%jo  /  *  for  the  ftatute 
does  not  prohibit  it;  per  Wangford*  Br. Scire  Faciasy  pi*  146* 
cites  36  H.  6.  3. 

3.  An  ele^  upon  a  judgment  i/fued  at  the  fuit  of  H,  and  after 
jf{.  diedf  and  his  eldeft  fon  fued  a  fcire  facias  upon  the  faid  judg* 
ment ;  and  holden  that  //  lies  not*  Lane^  16.  HiU«  4  Jac.  in  the 
Exchequer,  Huddlefton  and  Hill  v.  Bows. 

4*  On  a  motion  for  a  fcire  facias  to  avoid  a  judgment  made  void 
by  the  flatute  12  Car.  2.  of  general  pardon  (the  judgment  being  ob- 
tained before  1658  for  matters  relating  to  the  war)  the  Court 
doubted  whether  a  fcire  fa.  lay,  or  whether  the  party  ought  to 
bring  audita  querela,  and  therefore  took  time  to  advife.  Sid.  23 1» 
pi.  32.  Mich*  16  Car.  2.  B.  R.     AUen  v.  Powell. 

5.  Leffee  was  plaintiff  in  ejeclmtnt  and  got  a  judgment ,  and  bis 
and'akire'  ^^^^^ifi''^^^  brought  a  fci.  fa.  againft  Ae  tcrtenants  to  fhew 
facias  was  caufe  quarc  executionem  non  haberet ;  the  tertenants  demurred 
to  this  fci.  fa.  for  that  there  is  no  precedent  for  a  fci.  fa.  upon 
fuch  a  judgment-,  but  it  was  agreed,  that  the  fcire  facias  was 
well  brot/ght.  Sid.  317.  pi.  5.  Hill.  18  &  19  Car*  2.  B.  R.  Cole 
Yf  Tertenants  of  Skinner. 


pl.87.  s.c. 

•djorcatur. 


ftKeb.  14). 


awarded 
pcrtotam 
Curiam. — 
S.  C>  Cited 
X  Liitw. 
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(0.  a)     In  what  Cafes  there  ought  to  be  a  Scire 

Facias* 

[^Jier  the  Tear.] 

[t.  TP  a  man  acknowledges  a  recognizance  to  be  paid  at  a  certain 
-*  day  beyond  a  year  ^  the  date  of  the  recognizance,  the  year 
being  paft  from  the  date  of  the  recognizance,  though  it  be  within 
the  year  after  the  day  of  payment,  yet  he  fliall  not  have  execution 
^thout  a  fcire  facias.     21  £.  3.  22.  b.  adjudged.] 

[2.  If  a  man  acknowledges  a  recognizance  to  be  paid  at  a  day 
mthin  the  year  after  the  date  of  the  recognizance,  in  this  cafe  he 
may  have  execution  by  fieri  facias,   or  elegit,  within  the  year  ^ 
after  the  day  of  payment,  though  *  jhe  year  be  paft  from  the     ^o^'9<»« 
date  of  the  recognizance.     21  £.  3*  22.  b.] 

[3.  If  a  man  recovers  an  annuity,  he  fliall  have  execution  for  in  fare 

every  term  that  incurs  afterwards  by  fieri  facias  or  elegit  within  the  ^\**^ 
^  ^        «  ••'  ii'ii  i®A»r  1     piaintm  re- 

year  after  the  term  mcurred,  though  the  year  be  paft  from  the  co-veredan- 

judgment.     21  E.  3.  22.   i  E.  3.  3.   But  not  after  without  fcire  nmty  agam/t 
/«i*r.     2iE.3;aa.  1E.3.3O  'Jtt  or. 

rtMrsgei  vere  arrrarfor  2  years,  vad  the  farfo9  died,  and  the  plaintiff  prayed  execution  againfi  the  Juc* 
€^ar,  tfht.Jcufa,  againft  the  jucceffor  of  the  firpy  and f.  fa.  dt  hems  eictejiaft^  of  the  lap  year  y  bccaufc  it 
tt  within  the  year,  'rxx*  fi.  fa.  epiicopo  dirigend'  de  boms  ecclefiaft%  and  the  jadgmtnf  was  by  nient  de- 
£ref  by  which  he  )Skf//  bave  fci.fa,  of  all  \  but  if  the  predeceffor  bad  bad  aid,  tht  plaintiff  Aa/l  bava 
bis  prayer,  Br.  Executions,  pi.  56.  cites  24  £•  3.  23.«— — Br.  Scire  Facial,  pi.  1 17.  cites  S.  C..  ■ 
Br.  Scire  Facias,  pi.  212.  cites  S.  C. 

[4.  If  a  man  be  bound  in  a  recognizance  to  the  king  upon  con- 
dition to  be  2^  good  behaviour,  &c.  he  cannot  be  indi5fed  for 
breach  of  the  good  behaviour,  by  which  he  forfeited  the  recog- 
nizance without  a  fcire  facias.  Mich.  15  Car.  B.  R.  Perrowe's 
CASE,  per  Cur.  and  fuch  indifiment  taken  in  Cornwall  quaihed 
accordingly,  and  fo  two  other  indiSments  the  fame  term  quafhed^ 
the  one  againft  Smith,  the  other  againft  Baynard  j  for  if  a  fcire 
facias  had  been  brought,  they  might  hava  pleaded  any  thing  to 
diicharge  them.  ] 

5.  In  account  the  defendant  was  awarded  to  account,  and  capias 
ad  computanff  awarded  againft  him,  and  came  into  court  by  another 
fwt,  and  the  plaintiff  prayed  that  he  might  remain  for  his  execu- 
tion, and  ^caufe  it  was  after  the  year  and  day  he  was  put  to  the 
writ  of  fcire  facias ;  quod  nota.     Br.  Scire  Facias,  pi.  94.  cites 

21  ^.  3-  7- 

6.  \njfi,  fa.  of  damages  recovered,  and  this  procefs  was  continued  B'»EM^ 

iy  return  <f  the  Jberiff  till  the  year  was  paffed,  which  feems  to  ^'.'^J'.  *"^ 
be  by  alias,  fi.  ra.  and  pluries,  and  after  the  year  the  fheriff  re- 
turned that  the  defendant  has  not  any  goods  but  4L  by  which  the 
plaintiff  prayed  elegit  in  divers  counties^i  and  bad  it.    Br.  Execu- 
(ion,  pi.  i28n  cites  47  £.  3.  26. 

7.  !n 


SI 


€recutioiu 


7.  In  covenant  rent  was  granted  by  Jine,  and  the  conufee  hrought 
writ  of  covenant  to  have  execution  of  arrearages  of  the  fame  rent, 
where  he  may  have  writ  of  fcire  facias  ;  and  by  the  ojnnion  of  the 
Court  he  may  have  writ  of  covenant  if  he  will,  and  fo  writ  of  cot- 
venant  upon  writ  of  covenant.  Br.  Execution,  pi.  106.  cite* 
22  £.  4.  I,  2. 

8.  S^  of  him  who  recovers  in  debt  or  trefpafsy  he  may  have  writ 
of  execution^  or  new  original^  at  his  pleafurcy  as  here.     Ibid, 

3  Lc.  459.  p.  If  one  has  fued  forth  a  writ  of  execution,  and  that  is  conti- 
S.'c^in  ^"'^  ^y  vicecomes  non  mifit  breve  for  2  or  ^  years ^  yet  the  plaintifF 
totidem  may  proceed  thereupon,  and  fhall  not  be  put  to  a  fcire  facias ; 
verbit.—  ^^f  if{\xz)i  ♦  writ  be  fued  forth,  and  not  continued,  but  difcontinued 
pi.f  i'o!^C.  h  ^  y^orand  a  day^  he  fhall  be  put  to  a  fcire  facias,  for  it  is  ncg- 
in  totidem  ligcnce  of  the  plaintifF  of  not  continuing  of  it,  which  within  the 
wbif.  ygj^y  j^nd  day  he  might  without  order  of  the  Court,  but  after  the 
t  9  J  year  not  by  any  order  of  the  Court,  &c.  per  Manwood.  2  Le.  78. 
pi.  10 1.  Trin,  3iEliz.  in  the  Exchequer,  Sir  Wm.  Waller's  cafe. 

10.  Judgment  for  600  L  the  creditor  acknowledged fatisfaff ion  for 
400/.  of  the  debt,  and  loLfor  damages,  and  afterwards  an  agreemeftt 
Hvas  made  between  them,  that  if  he  did  not  pay  the  money  by  fuch  a 
day,  that  it  fhould  be  lawful  to  take  out  execution,  without  bringing  a 
fci.  fa.  though  it  was  after  the  year.  The  money  was  not  paid. 
The  creditor  took  out  execution,  and  the  debtor  being  brought 
to  tlie  bar  by  habeas  corpus,  prayed  a  fuperfedeas,  bccaufe  the  writ 
erronice  emanavit.  The  Court  held  this  a  caufe  to  difcharge  him 
of  the  execution,  for  that  the  capias  ought  to  have  iflued  for  two 
hundred  pounds  only,  and  that  notwithflanding  the  agreement, 
the  creditor  ought  to  have  brought  a  fcire  facias,  becaufe  the 
procefs  was  not  continued,  but  it  was  difcretionary  in  the  Court, 
whether  to  grant  a  fuperfedeas  or  not ;  for  they  may  put  the  de-> 
fendant  to  his  writ  of  error.  Win.  loo.  Mich.  22  Jac.  C»B.  Hick* 
man  v.  Sir  William  Fifli. 

1 1 .  A  judgment  was  recovered  by  tefator,  and  he  took  forth  m 
levari  facias  y  whereupon  ihtfberiff  returned  that  he  had  no  lands  nor 
goods,  Teftator  died,  and  his  executors,  without  fuing  forth  any 
fcire  fac on  the  faid  judgment,  took  forth  execution,  and  took  the  ^ 
defendant  in  execution ;  but  upon  his  applying  to  the  Chancery, 
the  Court  referred  it  to  the  judges  for  their  opinion,  and  purfuant 
thereunto  granted  z  fuperfedeas  to  difcharge  him.  Chan.  Rep.  90.. 
10  Car,  I.  Caldwell  V- Wheat. 

1 2.  In  cafe  of  the  king,  there  need  not  be  any  fcire  facias  after 
the  year.     2Salk.  603.  pi.  14.  Pafch.  5  Ann.  B.R.Anon. 

'**"^'  \"ibc  ^3'  '^^  plaintiff  gets  judgmefit  in  the  petty  bag,  after  which  be 
leporier,  IS  flopped  2  or  3  years  by  an  injunBion,  fo  that  the  year  and  day  pafs  ; 
a  quKte  is  the  plaintifF,  though  hindered  by  the  injunction,  yet  cannot  firc  out 
*hertn  this'  ^xccution  without  a  fcirc  facias.  3  Wms.'s  Rep.  36.  Hill.  Vac. 
cafe  the        17^9*     Hodfon  v.'Earl  of  Warrhigton. 

plaintiff  H. 

coold  iMt  have  taken  out  execution,  and  continued  it  by  ▼icecomes  non  mlGt  breve  agreeably  to  what 
was  faid  by  the  court  of  B.K.  m  the  cafe  of  Booth  7.  Booth.  Salk*  3Z2«— »«»i  Salk.  ^ix.  pL  9. 
Mich.  3  Aon.  B.  R.  the  S.  C. 

10 


Crecnttoiu 


(p.  a)     In  what  Cafes  without  Scire  Facias. 

ti#   |F  a  man  recovers  damages  or  debt  againji  B,  and  after  B*  WBeretlw 
"*•  Sesy  no  execution  lies  againfl  the  executor  without  a  fcirc  fud^^e^,* 
facias.     i8  £•  2.  Execution,  243*  Adjudged  15  H.  6.  b.]  orconvic 

tion  are 
changedy  execution  ought  not  to  be  foed  without  a  fcire  facias,   ft  Raym.  768.  Pafcb«  i  Ann*     Th* 
Qneen  v«  Fovd  &  ai*. 

[2.  If  a  man  recovers  debt  or  damages  by  judgment,  and  dies  ?'•  ^«ec«- 

hefsre  execution^  his  executor fhall  not  have  execution  by  fieri  facias  ^^^l f ^h^ 

pr  capias,  though  it  be  within  the  year,  but  ought  to  have  a  fcire  7. 14, 15. 

facias,     ic  H.  7.  16.  b.]  «*S:': — 

''  '  **  Br.  Scire 

Facias,  pi.  123.  cites  15  H.  7.  15,16.8.  C.  Contra  uponftjtute  fiatU  or  merchant »     Ibid. 

*  Br.  Scire  Facias,  pi.  123.  cites  15  H.  7.  15,  16.  S.  C.~»^o  if  the  deftndant  dhi,  the p/aintifjbail 
9ot  have  exectttiom  hyfi,fa,  againft  tbt  executor ^  but  fliaiJ  havefci.  fa.  &xSL     Ibid.  Br.  Scire  Fa« 

cias,  pi.  123.  cites  15  H.  7.  15,  16.  S.  C.  ' 

3.  Debt  lies  of  execution  of  damages  recovered  in  writ  of  nvq/le 
(pr  afilon  real ;  for  the  damages  are  perfonal^  and  a  man  may  choofe 
to  hzYcJieri  facias i  elegit ^  or  writ  of  debt ;  quod  nota  by  award.  Br. 
Executions,  pi.  17.  cites  43  £.3.  2. 

4.  Execution  by  default  ivas  awarded  in  fci,  fa.  on  a  judgment  in  5*  C.  cited 
debt^  and  about  4  years  afterwards  the  defendant  was  a  prifoner  in  the  igj'^jnerfe 
Fleet  for  another  caufe^  and  being  brought  to  the  bar  by  habeas  of  Obrian 
corpus,  he  was  examined,  whether  he  was  the  fame  perfon  who  ▼•Ram>«»4 
>iras  condemned  ut  fupra,  and  he  confefled  he  was  ;  whereupon  he  u*™  a 
was  remanded  to  the  Fleet,  there  to  remain  quofque,  &c.  and  this  judgment 
after  the  year  and  day  without  a  new  fci,  fa.     D.  214.  b.  pi.  47.  "*  *  ^«»-  '«• 
Trin.  4Eliz-  Anon.  i«ma^' 

be  committed  to  prifon  feveral  years  af\ferwards  without  a  new  fcire  facias.  And  where  one  reco* 
vered  upon  a  recognizance,  and  afterwards  brought  debt  upon  the  fame  recovery,  it  was  adjudged  maintain* 
able,  notwithftanding  it  was  objected,  that  tiie  judgment  in  fuch  fcire  facias  is  not  to  recover  debt^ 
^t  to  have  execution  of  the  judgment.  4  Le«  x86.  pi.  287.  Mich.  17  &  iSElix.  B.  R*  Bamaid 
V.  Tu^erl 


5.  Three  women  and  the  baron  of  one  of  them  recovered  in  debt  in  fn  ^^^  c*fe 
p.  B.  and  upon  error  brought  in  B.  R.  that  judgment  was  affirmed:  ^^"^^q^^" 
then  the  baron  died,  and  the  women  brought  a  capias  ad  fatisfaciend'  erroneous, 
againft  the   defendant  without   a  fci.   fa.  and  adjudged  good.  *«auic«f 
Mo.  367.  pi.  503-  Mich.  36  &  37  Eliz.  Ifham's  cafe.  Ind  ^eT* 

them  dies,  theie  muft  b;:  a  fci  fa.  againft  the  defendant  before  execution  fiiall  iffue,  becaufe  he  may 
have  a  releafe  of  him  that  is  dead  to  plead  ;  quod  fuit  concefTum;  but  it  is  not  fo  in  a  writ  6f  error, 
becaufe  be  might  have  pleaded  ic  before  upon  the  writ  of  error,  and  thofe  for  whom  the  error  is  ^rmed 
ikali  foe  execution,     ibid. 

If  two  recover  in  debt,  &c.  and  before  execution  one  of  them  dies,  if  execution  be  fued  hi  both 
their  names  it  is  not  error.  Brownlowe  faid,  that  in  fuch  a  cafe  the  furvivor  ought  to  fue  a  Icire 
facias  before  that  he  can  foe  execution;  but  Cook  and  all  the  Court  faid,  that  he  may  fue  execution 
vithoDt  a  fci.  fa.  be9aure  he  is  priv^  and  party  to  the  judgment,  and  vouched  21  £d.  3.   Noy,  1 50. 

6.  Where  a  judgment  in  debt  is  txffirmed  in  a  writ  of  error y  the 
defendant  in  the  writ  pf  error  ihaU  have  execution  immediately  with- 

put 


to 


OEtmttion* 

cut  a  fare  facias i  though  the  year  and  day  be  pafl  fincc  the  firft  judg- 
ment ;  per  all  the  juftices,  and  fo  the  clerks  faid  their  ufagc  was. 
Cro.  £.  416.  pL  10.  Mich.  37  &  38  £liz«  B.  R.  Goodwin  v. 
Grudge. 

7.  After  2l  judgment  in  an  information  on  the  ftatute  of  35  H.  8. 
cap.  17.  for  not  leaving  ftandils  in  wood,  the  informer  died,  and  his 
adminiftrator  fttrmifed  it  on  the  roll^  and  prayed  his  moiety,  and  had 
it }  and  it  was  faid  the  courfe  in  C.  B.  was  fo.  Hardr.  161.  pi.  2. 
in  Scaccario,  Mich.  1659.    Morby  v.  Urlin. 

8.  If  there  be  two  plaintiffs  in  a  perfonal  aEiion^  and  one  of  them 
diesj  that  ihall  not  put  the  other  to  a  fcire  facias,  or  if  one  of  the 
defendants  dies  i  therefore  likcwife  a  fcire  facias  is  not  neceffary, 
becaufe  the  fame  party  ^il  remains  on  record j  and  this  has  been  lately 
adjudged  upon  folemn  debate  here  -,  per  Holt  Ch.  J.  7  Mod.  68* 
Mich.  I  Ann.  B.  R.  in  cafe  of  Withers  v.  Harris. 


r  II  ]    (P*  a.  2)     Where  a  Scire   Facias  muft  be,    or  a 

new  Adion, 


1.  iN  account  s  the  defendant  is  anvarded  to  account^  and 
*  plaintiff  diedy  and  the  executor  of  the  plaintiff  brought 


after  the 

_  _  _     fcire  fa" 

ciaSf  and  it  was  abated  by  award,  and  there  is  no  remedy  but  new 

original  5  for  this  record  is  not  determined  till  he  has  accounted 

infaft.     Br.  Execution,  pi.  114.  cites  21  E.  3.  32. 

2.  An  adminijlrator  being  fued  for  debt  pleaded  plene  adminijlra^ 
tiV,  and  the  jury  found  affets  to  fatisfy  part^  whereupon  the 
plaintiff  had  judgment  for  fo  much,  and  that  the  defendant  frr  tlie 
reftdue  eat  inde  fine  die.  The  plaint  ff  now  fuggefled  affets  to  the 
value  of  the  reftdue  come  to  the  hands  of  the  adminiftrator,  and 
thereupon  fued  a  fci.  fa.  but  the  opinion  of  the  Court  was,  that 
it  did  not  lie,  notwithftanding  4  H.  6.  and  33  H.  6.  were  vouch^ 
cd  J  but  Anderfon  faid,  that  the  judgment  docs  not  warrant  the 
fci.  fac.  but  a  new  writ  of  debt.  Ma  246.  pL  386.  Mich, 
29  Eliz.  Anon. 

3.  The  obligee  died  inteflate^  and  his  admini/lrator  brought  debt  on 
thebondy  and  had  judgment^  and  then  he  died  inteftatCy  and  his  admim 
niflrator  brought  fci.  fa.  upon  that  judgment,  and  upon  two  nihi/s 
returned  had  judgment  and  execution  upon  it*  On  a  motion  that  the 
adminiftrator  (hould  not  have  the  monies  levied,  the  Court  faid  it 

jKconlin^y.  was  too.)ate  after  judgment  on  the  fci.  fac.  to  remedy  this  by  mo- 
tion, but  he  is  put  to  his  writ  of  error ;  and  fo  day  was  given 
to  fhew  caufe  why  the  plaintiff  fliQuld  not  have  his  money^ 
Palm.  443.  Trin.  2  Car.  B,  R.    Pafchall  v.  Ware, 


Lat.  140. 
S  C.  in  to- 
t'ldeniTerbi;. 

Pifchal  V. 
"Warren, 
S.  C.  held 


€mutioni  *  i 


(Qj^a)    Where  after  Scire  Facias. 

£l.     aFTER  a  judgment f  if  the  plaintiiF  ivitlAn  the  year  fues  # 
•^^  Jcire  facias y  he  cannot  have  a  capias  after  Hvithin  the  year 
till  he  has  a  new  judgment  in  the  fcire  facias.     Trin.  1 3  Car. 
B.  R.  per  Cur.  between  Roberts  and  Pisinc] 

2.  A  man  brought^irf  fachs  againfi  J.  N,  of  land,  and  exe*  •  S.  P.  for 
cution  Hvas  anuarded  to  him  by  default,  and  after  the  plai.uti.f  CAmt  »^««»t>oa 
and  JaiJ^  that  -  ?.  N»  is  not  tenanty  but  W.  S.  is  tenant y  and  prayed  before,  the 
jjb*.  fa.  again/i  him  ;  per  Thorp,  this  you  cannot  have ;  for  it  may  tenant  nuy 

be  that  execution  is  made.  Per  Cand.  this  is  no  mifchief ;  by  ^u^^^l 
which  the  *  writ  was  granted  to  him ;  quod  nota ;  and  fo  fee  Br.  Scire 
fcire  facias  after  fcire  facias*      Br.   Execution,    pl«  122.  cites  Facias,  pi. 

A/>  17    M     *  .>  '36.  cites 

39*"  3-  15-  s.c. 

3.  If  a  man  recovers  land  and  has  execution,  he  never  fliall  have 

execution  again  upon  fuch  recovery;  ^  if  a  man  recovers  ia 
writ  of  anmtity  or  renty  or  upon  compq/ition  to  repair  my  mills  quofh' 
do  neceffe  fueriiy  of  fuch  things  which  fball  be  done  or  paid  very 
ofteny  he  Ihall  always  have  fcire  facias  from  time  to  time,  for  the 
thing  is  always  executory.  Br.  Scire  Facias,  pt.  2i8*  (bis)  cites 
3  H.  6.  9*  C  12  ] 

4.  After  fci.  fa.  upon  a  recovery  in  debt  a  man  may  have  ca.fA,  Br.Exigenr, 
Bgainft  one  who  is  not  cxecytoi,  &c.    Br.  Execution,  pL  12.  s'c'*be!'** 

cites  34   H.  6.  45.  caufe  in 

^    debt  the 
Cj^iasjs  theprocefs* 

5.  And  concordat  optima  opinio  48  E.  3.  8.  and  14.  for  capias  t  Br.  £si- 
Kes  by  reafon  that  the  original  is  by  writ  of  debt ;  but  it  is  aereed  ^f*^'*  P^-?*« 
there  that  capias  does  f  not  lie  upon  judgment  tn  feu  fa.  upon  re^ 
cognizance  s  quod  nota.     Contra  in  fci.  fa.  upon  debt.     Ibid. 

6.  Scire  facias  of  execution  in  C.  B.  it  was  agreed,  that  if 
the  fheriff  returns  nihil  an'  alias  fball  ijfucy  and  thereupon  another 
mbu  returned  execution  fhall  be  awarded :  but  in  B,  R.  execution 
(hall  be  awarded  upon  tne  firft  nihil  returned ;  quod  nota ;  quaere 
cauCam.     Br.  Scire  Facias,  pi.  I2i.  cites  14  H.  7-  19. 

y.  H.  recovered  a  judgment  znno  17  Car.  2.  again  ft  the  defend- 
ant, and  had  a  teflatum  fci.  fa.  to  the  tertenantSy  who  appeared 
and  pleaded,  and  there  was  a  verdiB  agaitifi  themy  and  judgment 
thereupon.  Afterwards  if.  became  a  bankrupt  y  a  ad  the  commifftoners 
afjigned  the  original  judgment  to  P.  who  now  moved  the  Court  that 
it  might  be  entered  to  entitle  him  to  the  benefit  of  the  judgment 
upon  the  fci.  fa*  which  was  ruled  accordingly,  without  bringing 
a  new  fci.  fa.  Quod  nota,  5  Mod.  18.  Mich.  7  W.  3,  Plum- 
mer  v.  L.ea. 


.  la  ^tmtm. 


(Qj^a.  2)    By  Fieri  Facias. 

t.jV  2L  J!,  /a.  for  20 1.  IS  awarded  to  th^  p^^y  upoYi  which  \\^ 
*  takes  an  int'tre  chattel  and  fells  it  for  40 1.  and  returns  the  fi. 
fa.  with  the  20 1.  into  court,  he  may  detain  the  furplufage  till  the 
defendant  comes  to  demand  it  of  him  ;  for  he  16  not  bound  to  fearch 
for  the  defendant ;  perFopham,  and  agreed^  Noy,  59.  38  Eliz. 
Wooddyc  V.  Coles. 

2.  But  //"  a  fi.  fa.  is  awarded  for  40  s.  by  force  of  which  the 
fheriff  takes  five  oxen,  every  one  of  the  value  of  ^h  and  fells  them 

ally  it  is  clear  that  the  defendant  Aiall  have  a£iion  oi  trefpafs  againft 
the  fieriffi  per  Gawdy  \  which  was  agreed.  Noy,  59.  in  cafe  of 
Wooddye  v.  Coles. 

3.  On  a  fi.  fa.  fherifi^  may  not  break  the  outer  door  of  the  houfe 
and  enter  \  but  if  that  be  open  he  may  enter,  and  then  may  and 
ought  to  break  the  door  of  an  entry  or  chamber  which  is  locked^ 
and  break  open  any  chefi  and  take  the  goods  in  it  in  execution, 
and  if  he  does  it  is  not  an  afiion  on  the  cafe  iie$  againft  him« 
Brownl.  50.  Trin.  44  Eliz.  Anon. 

4.  This  writ  though  mentioned  in  the  ftatute  W,  2.  18*  is  a 
writ  of  execution  at  common  lawy  and  is  called  a  fieri  facias,  be- 
caufe  the  words  of  the  writ  direfled  to  the  ftieriflF  are  quod  fieri 

faciat  de  bonis  i2f  catallis^  ^c.   and  from  thefe  words  the  writ 
takes  its  denomination.     Co.  Litt.  290.  b. 

5.  The  property  till  fale  remains  in  defendant.  Brownl.  41. 
Trin.  6Jac.  Anon. 

y^^  *  6.  The  property  of  goods  is  vefted  by  the  delivery  of  the  fi.  fa. 

h onccCTe-  ^^^  ^^  extent  aftertvards  for  the  king  comes  too  late,  and  that  on 
cured  the  the  ftatute  of  frauds  and  perjuries,  per  Holt.  Cumb.  123.  Trin. 
goods  are      j  yf  ^  f^  ^[^  \^  B,  R^     Lcclimcr^  V.  Thoroucbgood. 

m  cuttodia  "^   ^ 

legis,  and  neither  Exchequer  procefs  or  ailignment  per  commillioners  of  bankrupts  will  touch  them* 

3  Mod.  236.  Trin.  4  Jac.  2.  B.  R.     Lcichmere  v.  Throwgood. 

[123         7-  The  king  grants  an  annuity  for  40  years  to  B.  to  be  received 
by  the  hands  of  tlie  receiver  of  the  Court  of  "Wards.     This  is  a 
rent-charge,  and  may  be  fold  by  the  (lierifF  upon  a  fi.  fa.  of  the 
goods  of  B.     It  is  otherwife  of  an  annuity  for  years  granted  by  a 
common perfon.  Refolved  in  the  Court  of  Wards  by  the  two  Ch.  Jus- 
tices and  Ch.  Baron.  Jenk.  312.  pi.  97.  3  Jac.  Mary  York's  cafe. 
8.  Debt  againfi  the  fheriff  lies  for  money  levied  on  a  fi.  fa.  be- 
fore the  return  of  the  writ,  elfe  he  might  take  advantage  of  his 
own  wrong.     2  Show.  79.    pi.  63.    Trin.    31  Car.  2.    B.  R» 
Cockram  v.  Welby. 
8.  C.  cited         9.  Payment  to  the  fheriff  on  a  fi.  fa.  is  a  good  plea,  but  not  (b 
^^*  S'^S.  ^Q  jj^g  gaoler.     7.  Lev.  203.  Trin.    29  Car.  2.    B.  R.   Taylor  \. 
'^l^)£^v.      Bekon. 

Baker.  S.C. 

the  Court  held  the  plea  not  good,  and  that  the  cafe  differs  much  from  the  cafe  of  pajment  to  the  AeriflT 
«pon  a  fie.-:  facia?.  For  he  is  commanded  to  levy  the  debt  of  the  goods  of  che  defendant  by  the  writ  of 
Vba  king,  but  no  luch  auihoiicy  is  given  Co  the  matibaU \  and  judgment  for  the  plaintiff**-  a  Mod. 
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fti4.  S.  C.  Jooes  and  Ra!iilford  heU  that  the  payment  to  thie  fltarihall  wu  nd  difchirge  3  bat  Wild  J. 
was  of  another  opinion.     The  report  fays,  quxre. 

Upon  a  fieri  facias,  if  the  iheriff  returns  fieri  feci,  and  the  money  paid  to  the  piaintifri  it  U  good  | 
^luere.     Camb.  241.  a  Shovr.  87.  S.  P.  adjudged.     The  King  v.  Bird. 

10.  If  the  (herifFon  a  fi.  fa.  do  fell  a  Uafe  or  term  of  a  hdufe^ 
he  cannot  and  mufl  not  put  the  perfon  out  ofpoffef/um  and  the  vendee 
in^  but  the  vendee  muft  bring  his  ejedment ;  per  Cur.  2  Show.  85. 
pi.  74.  Hill.  31  &  32  Car.  2.  B.  R.  The  King  v.  Dean  and 
Bird,  &  al. 

11.  When  the  ofEcer6  are  once  in  the  houfe  on  a  fi«  fa.  they 
may  break  open  any  chamber  doors  or  trunks  for  doing  their  exe- 
cution. Agreed  per  Cur.  2  Show.  87.  pi.  78.  Hill.  31  & 
32  Car.  2.  B.  R.    The  King  v.  Bird. 

1 2.  Goods  of  the  wife  vejled  in  truftees  on  the  marriage ^  but  the 
hufband  to  have  the  ufe  of  them  for  his  life,  were  feized  on  an 
execution  for  the  debt  of  the  hufband,  and  the  affignment  adjudged 
fraudulent  as  to  the  creditors  at  law,  and  no  relief  to  be  given 
in  equity.  2  Vern.  238.  pi.  22i.  Mich.  1691.  Underwood  v. 
Mordant. 

13.  Upon  a  fi.  fa.  the  flieriff  may  take  any  thing  but  tpearing  *Salk.59«. 
clotbes  :  if  the  party  has  two  gowns,  he  may  take  one  of  them.  Jj^g  p 
Per  Holt  Ch.  J.  Cumb.  356.  Hill.  8  W.  3.  B.  R.    Hardifty  v.  does  not' 
Bamy.  *??««•• 

14.  Ttvo  fieri  facias's  were  delivered  the  fame  day.  Holt  Ch.  J.  S.C.Cumb. 
uiclined  that  the  iherifF  had  ele£tion  to  prefer  either,  but  ordered  refoiutioo?* 
it  to  be  made  a  cafe.  Sed  quaere  now  the  late  ftatute.  Cumb.  428.  — s.p.  exe. 
Trin.  9  W.  3.  B.  R.     Smalcorn  v.  Sheriff  of  London.  *^""?"X  ^ 

^  ^  the  laft  firft 

is  good,  bot  the  plaintiflp  in  the  firft  may  have  adion  againft  the  uerifl^,  unlefs  he  bid  the  fherifiF  ftrf 

execation,  or  to  that  purpofe.   x  SalJk.  320.  Smallcomb  v.  Buckingham. In  i  Salk.  Is  a  N.  B* 

that  be  who  brought  the  firft  writ  told  the  (heriif  that  he  was  not  in  hafte,  and  fo  took  out  no  warranty 
nor  left  any  fee,  and  this  inclined  the  opinion  of  the  Court  moreftrongly  againft  him.  Carth.  419. 

S.  C.  and  after  I'everat  debates  the  judges  were  of  opinion  for  the  plaintiff  who  had  taken  out  hi«  exe* 
cittion  laft,  to  which  they  rather  inclined,  for  that  it  appeared  that  the  other  creditor  did  not  demand 
an  execution  of  his  writ.  And  by  Holt  Ch.  J.  the  vendee  of  the  goods  in  fuch  cafe  has  good  title 
to  them,  which  cannot  be  defeated  by  a  fubfequent  execution  of  that  writ  which  )vas  firft  delivered  { 
but  the  party  concerned  in  fuch  writ  is  put  to  his  a&ion  againft  the  iherifF;  for  otherwife  it  would  be 
dangerous  to  make  fuch  purchafes  of  iberifts,  and  that  might  make  writs  of  execution  of  no  effort. 
5  Mod.  376.  S.  C.  Holt  Ch.  J.,  took  notice  tliat  the  party  faid  to  the  iherifF,  «  You  may  let 
**  it  lie,  it  requires  no  Hafte,**  and  therefore  defires  no  warrant,  nor  leaves  any  fee,  and  fo  the  fale  upon 
the  fecond  fi.  fa.  good,  and  not  to  be  avoided.  And  though  the  fecond  fi.  fac.  had  been  delivered  a 
fiirtnlght  after,  yet  if  it  be  the  firft  executed  it  ihali  be  good,  and  the  party's  remedy  it  only  againft  the 

iherift*. 12  Mod.  146.  S.  C.  held  accordingly.  Ld.  Raym.  Rep.  251.  S.  C.  relblved  ac» 

aordingly.  Comyns*s  Rep.  35.  S.  C.  adjudged  accordingly. 

15.  A.  is  in  execution  at  fuit  of  B.  and  charged  with  aHion  at     [  14  1 
fuitof  C.  who  obtains  judgment  5  he  ought  to  charge  in  execution 

by  commititur  and  mt  hy  ca.fa,  but  he  may  have  fi.  fa.  But  quaere, 
it  after  he  has  charged  him  by  commititur,  he  may  have  fi.  fa. 
he  continuing  fo  in  execution.?  By  the  ftatute,  if  one  in  execu- 
tion by  ca.  fa.  efcape,  plahitifF  may  fue  fi.  fa.  12  Mod.  313. 
Mich.  1 1  W.  3. 

16.  \i  Jberiff  levies  money  on  a  fieri  facias  and  returns  fieri  feci^ 
mn  a£lion  of  debt  will  lie  againft  him.  12  Mod.  604.  Mich. 
13  W.  3.    Cole  V.  Acorn. 

17.  la 
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17.  In  cafe  of  m  fi.  fa.  againft  a  kffee  fir  jiafs  jxilhmt  impiaeh^ 
tnent  of  wqfley  the  fheriiF  cannot  cut  down  and  fell  fomc  things 
which  the  tenant  may,  becaufe  in  that  cafe  the  tenant  has  only  a 
bare  power  without  an  intereft  \  but  where  he  has  an  intereft  as 
well  as  pbwer»  as  tenant  for  years  has  xnjbmding  com^  the  flieriff 
may  cut  down  and  fell*  Per  Holt  Ch.  J*  i  Salk*  j68*  Mich* 
2  Ann*    Pool's  caft  at  nifi  prius  in  Middlefex. 


s«tit.  (Q.  a.  ^     By  Levari  Facias. 

Court  (of  ^^*^        '^'  ^ 

bondred) 

(G.  a),  pi.    I,  T  jPON  a  levari  facias  out  of  a  court  baron  goods  cannot  be 
12.  and  tfcte         ^  fiU  without  a  cuftom  to  authorise  it-    BrownL  41,  Trin* 
6  Jac.  Anon, 

2.  At  common  law  a  common  perfon  debtee  might  have  had  a 
levari  facias  for  the  recovery  of  his  debt,  by  which  the  flieriiF 
waa  commanded,  quod  de  terris  &  catallis  ipfius  the  debtor,  &c« 
levari  faciat,  &c.  But  in  fuch  cafe  ihe  debtee  did  not  meddle  vfith 
iU  londi  but  the  fienff  coOeBed  the  debt  andpuid  it  over  to  the  debtor. 
Per  Doderidge  J.  Godb^sgo^  pi.  216,  Pafch.  21  Jac.  in  tbs 
Court  of  Wards  in  Sir  Edward  Coke's  cafe* 

3.  Though  one  be  in  execution  for  the  Ung^  yet  a  levari  facias 
lies  de  bonis  &  catallic,  and  by  fuch  writ  the  iberiff  may  tak$ 
reoify  money.  2  Show,  166.  pL  157,  Mich.  33  Car.  a-  B»  R* 
The  King  v.  Webb. 


(Q^a.  4)     By  Habere  Facias  PoflTeflionein,  &c. 

I.  T  ]  PON  afne  j^ grant  of  rent  the  conu/ee  prayed  writ  to  put  him 
infe^n^  and  had  it ;  quod  nota,  an  habere  facias  feifinam 
upon  a  fine  executory,  as  weU  as  upon  a  recovery ;  contra  upoo 
a  fine  executed.     Br,  Seifm,  pi.  10.  cites  21  £.3, 

2.  Sheriff*  returns  a  re/cous  upon  an  hab,  fac.  poiTelGonemj  it  is 
Bot  good  '9  Arg.  Roll,  Rep.  440,  cites  6  H.  7.  12. 

3.  If  one  brings  ejeftment  of  20  acres  of  land,  and  defendant 
pleads  not  guilty,  and  is  found  guilty  for  10,  and  for  the  re* 
mainder  not  guilty,  the  plaintiff  Jballjbew  the  land,  and  be  put  in 
pofielfion  at  his  peril,  and  fo  in  a£bion  real ;  per  Manwood  Ch,  B* 
and  faid  it  was  the  opinion  of  the  Ch.  Juftices  in  the  Star-Chamber* 
Savil.  28.  pi.  67.  Trin.  24  £liz.  in  the  cafe  of  the  Queeo 
V-  Ayleworth, 

4*  A  precept  cannot  be  made  and  awarded  out  of  the  court  of 
a  manor  to  execute  a  recovery  by  plaint  in  nature  of  a  writ  of 
r  J-  1  #  right  there,  and  to  put  the  recoveror  in  pofTefiion  with  the  p^- 
manerii :  for  force  in  fuch  cafes  is  not  juitifiable,  but  by  conunand' 
out  of  the  king's  courts*    3  Le.  99.  pi.  I42t  Mich«   26  £lui» 
C,  B.  Anon. 

II  5.  Upoa 
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5.  Upon  an  habere  fac.  feifinam  the  flicriff  as  to  one  acre  re-  ^  ^'  57- 
turned  inhere  feci^  and  as  to  the  other  tarde  ;  per  omncs  jufticarios,  s!p.*Anoo. 
praeter  Periam  J.  the  flierifF  ought  to  be  amerced  for  fuch  return 
contrary  and  repugnant  in  itfelf ;  but  per  Periam,  it  mav  be  that 

the  acre  of  which  no  feifin  is  had  was  fo  far  diftant  from  the 
other  that  the  fhcrifF  for  want  of  time  could  not  make  execution 
of  both ;  but  it  was  anfwered^  that  then  he  might  make  execu- 
tion in  one  in  the  name  of  both,  2  Le.  175.  pL  214.  Mich. 
30  Eliz.  C.  B.  Anon» 

6,  After  judgment  given  in  a  real  aBton  the  plaintiff*  within  tht 
year  and  day  may  have  an  hab.  fac.  feifinam.     Co.  Litt.  254.  b. 

7*  If  habere  fac.  pofT.  goes  to  the  iheriff',  and  he  returns  that  Cumb.  150* 
he  has  made  execution  of  this  writ,  and  the  return  is  filed^  there  i?*"V,  V'* 
the  Court  can  never  award  a  new  hah.  fac*  becaufe  it  appeared  on  vMan— 
the  record  that  the  party  once  had  execution  of  the  judgment;  ftftrowoL 
but  hefire  the  filing  the  wrir  and  return^  the  Court  may  award  a  *53-  Noy, 
new  hob.  fac.      So  if  the  day  of  return  pafsy  and  no  return  made^  '***    °*^'** 
there  on  a  vicecomes  non  mifit  breve  may  award  a  new  hab.  fac« 
but  hefhre  the  day  of  return  cannot  award  it,  becaufe  it  ought  to 
appear  by  the  return  of  the  (heriff  at  the  day  what  has  been  done 
upon  the  writ.     Palm.  289.  Trin.  20  Jac.  B.  R.    Molineux  v. 
Fulgam. 

8.  \i  fheriff  pve  pojfejjton  to  the  party,  and  the  other  ejeBs  him  So  Jf  In  a 
prefently,  the  fheriff  may  reftore  him  to  the  pofTeflion  notwith-  ^^^  ^'"** 
ftanding  his  former  execution,  becaufe^  he  ought  to  leave  him  in  fcndant 

a  peaceable  and  quiet  pofl'cffion.    Palm.  289.  Trin.  20  Jac.  B.  R.  tu^ns  piain- 
MoUneux  v.  Fulgam.  *'^  °S5  *»^ 

it  is  a  difturbance,  and  an  attachment  will  go.  ^  6  Mod.  27* 

9.  Driving  the  partes  cattle  off  the  land  after  pofTcflion  delivered 
on  an  hab.  fac.  poff.  feems  to  be  putting  out  of  pofTcflion,  for 
which  an  attachment  will  lie,  but  for  only  diflurbing  him  in  his 
pofleflion  it  feems  an  attachment  will  not  lie.  Bty.  277.  Trin. 
1651.    Smith  v.  Earl  of  Dorfet. 

10.  Hab.  fac.  podeiT.  fhall  not  he  granted  after  a  year  after  the 
judgment  without  motion  in  court,  and  if  it  be  once  executed, 
though  the  parties  are  turned  out  immediately  by  a  tricky  they  can- 
not have  a  new  hab.  fac.  pofl*.  without  motion  of  the  court. 
Sid.  224.  pi.  15.  Mich.   16  Car.  2.  B.  R.  Anon  in  a  nota. 

n.  A  fheriff  was  ordered  to  attend  the  Court  for  demanding  9"*"^" 

an  exceffive  fee  for  the  execution  of  an  habere  fac.  poiT.  the  Court  Jn^cr-flic-" 

faying  there  was  none  due.    Vent.  351.  Mich.  32  Car.  2.  B.  R.  ritJ>jight 

Anon,  in  a  nota.  *  *«!^"/  '^^^ 

re/ufing  to 
czecQte  a  fire  facias  tiU  his  fhilling-pence  was  paid,  the  Court  would  not  grant  the  rule,  buc  laid  it  was 
cxtfiTtiooy  for  which  he  might  be  iadidled.     Salk..  321.  pi.  5.  Hill.  7  W.  3.  B.  R.  Aijon. 

12.  If  a  man  be  put  into  poflefiion  by  virtue  of  this  writ,  and  *  Browni. 
after  be  dijlurhed  by  violence,  an  attachment  may  be  granted,  for   e^^JdTT?. 
it  is  a  contempt  to  this  Court  j  and  becaufe  the  juflices  of  peace 
would  not  relieve  the  party,  they  were  ordered  to  attend  the 
Court.     Cumb.  1.50.  Mich,  i  W.  &  M.  in  B.  R.  Dogget  v.  Roe. 

Vol..  XI.  C  13.  Upyn 


ist  €ttmim. 

13.  Upon  an  habere  fac.  pofleffionem,  the  execution  is  mt  cent* 
flete  till  the  bailifF  delivers  the  pofleffion  and  is  gone  \  per  Holt 
Cb.  }•    6  Mod.  115.  Hill,  a  Ann.  B.  R.  Anon. 


* 

[  i6  ]    (Qji.  5)  Habere  Facias  Seifinam  or  Poffeffionem,  &c* 

How,  and  neceflary  ;  in  what  Cales. 

I.  'T^HERE  needs  no  return  of  an  hab.  fac.  feifinam  upon  a 
-*•    judgment  in  a  writ  of  partition^  for  the  party  that  recovers 
may  execute  his  judgment  by  his  entry.    Noy,  71.  Countefs  of 
Warwick  v.  Lord  Berkley,  cites  D.  76.  a.  [Mich.  6  E.  6.] 

2.  Where  the  demand  is  certain^  the  recoveror  may  enter  ivitb* 
out  any  writ  of  hab.  fac.  feifinam  \  jptx  Coke  Ch.  J.  Roll.  Rep.  213.: 
Trin.  13  Jac.  B.  R. 

3.  Judgment  in  ejedment,  and  an  habere  facias  pofleflionem 
awarded,  if  it  contains  more  acres  than  are  mentioned  in  the  de* 
claration,  it  is  error ;  and  if  the  iheriff  deliver  pofTeflion  of  more 
than  are  contained  in  the  writ,  an  adion  on  the  cafe  will  lie 
againfl  him,  or  an  aflife  lies  for  the  lands;  per  Roll  Ch.  J.  Sty.  238* 
Mich.  1650.     Lumley  v.  Nevill. 

4.  Upon  a  motion  for  execution  in  ejeftment  upon  a  hafefor 
50  yiarsy  if  A,  B.Jhallfo  long  live^  and  a  verdiSf  for  the  plaintiff  20 
years  ago^  and  now  they  moved  that  he  might  have  an  habere  fa- 
cias pofleflionem  without  prejudice  or  difpTeafure  of  the  courts, 
A*  B.  being  yet  living  and  the  leafe  not  yet  expired^  and  that  they 
fiiould  not  be  put  to  2,fcire  faciasy  this  being  for  the  land,  as  it  is 
faid  in  the  cafe  of  Okey  and  Viccars,  Sid.  351.  Hok  Ch.  J. 
faid  that  he  was  not  in  court  when  the  cafe  in  Sid.  was  ruled, 
but  he  held  that  the  ftat.  of  Wejlm.  2.  extetids  to  perfonal  aSionSy 
and  that  an  eje£iment  is  a  mixed  a£lion,  and  in  the  reality  as  to 
the  recovery  of  the  land,  and  therefore  he  remitted  it  to  the  party^ 
to  take  execution  as  he  (hould  be  advifed,  and  he  did  not  agree 
clearly  with  Sid.  in  the  cafe  above.     Skin.  427.    pi.  3.    Pafch*. 

6  W.  &  M.  in  B.  R.  Marwood  v.  Fenwick. 

5.  After  judgment  in  ejcciment  one  may  enter  and  execute  his 
own  judgment,  and  the  affiftauce  of  tht Jberiffh  only  to  keep  the 
peace ;  Arg.  7  Mod.  66.  Mich,  i  Ann.  B.  R.  in  cafe  of  Witheis 
V.  Harris. 

6.  Writ  of  error  on  a  judgment  docs  not  fuperfede  the  poiTeflion^ 
or  hinder  the  party  of  his  entrs^  if  it  were  lawful  before  ;  it  docs 
indeed  lie  upon  the  hands  of  the  Court  that  they  cannot  award 
execution^  but  the  party  may  enter  if  he  will;  per  Powell  J. 

7  Mod.  6^,   Mich.    I  Ann.  B.  R.   in  cafe  of  Withers  v.  Harris^ 
fays  it  was  lately  rcfolved  in  the  cafe  of  Badger^  v.  Loyd. 

7.  After  the  demandant  has  judgment  in  a  common  recovery 
againfl  the  tenant^  and  the  tenant  againfl  the  vouchee^  and  the  vouchee 
againfl  the  common  vouchee^  the  Court  awards  a  habere  Jdc.  feifinam 
to  the  flierifTof  the  county  where  the  lands  licj  which  is  returned'g 

6  and 
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ixid  fo  tl>e  recovery  complete  and  executed ;  and  though  this  is  not 
much  regarded  J  being  only  a  matter  of  form,  yet  in  many  cafes  it  is 
not  fafc  to  proceed  till  there  is  a  return  of  the  habere  fac.  feidnam, 
for  whenever  a  recovery  is  to  ufes,  as  all  common  recoveries  are» 
no  feifi^  is  in  the  recoveror,  no  ufe  raifed  till  the  execution 
of  the  recovery,  for  till  then  the  land  paiTed  not.  Moore,  281. 
Trin.  7  H.4. 17.  fothat  till  then  no  ufe  arifing,  the  party,  to 
whofe  ufe  the  conuQon  recovery  is  declared  to  be,  can  convey  no« 
thing,  for  nemo  dat  quod  non  habet.  Pig.  of  Recov.  153,  154. 

(R.  a)    When  a  Scire  Facias  is  to  be  fucd.  [  17  J 

How  it  may  be^  and  againft  what  Perfon* 

£i.T]PON  a  recognizance,  if  the  conufor  be  dead  2,  fcirc  facias  Scire  faaw 
^   lies  againjj  the  heir  general^  or  againft  J.  S.  fin  and  heir  "^^^^^ 
of  the  conufor  without  fuing  againft  the  tertenants ;  for  he  (hall  againft  sir 
not  have  contribution  againft  the  tertenants  no  more  than  the  conu-  WiUiim 
for  himfclf  flioufd  have.    27  H.  6.   Execution,  135.     18  E.  a.  ^^^^ 

Execution,  242O  Sir  Chrifto- 

pher  H. 
and  fmir  others,  who  were  hit  tettenantt;  he  pleaded  that  he  wai  Ton  and  heir  of  Sir  Wiiliam,  and 
pleaded  in  abatemeat,  that  a  fci.  fa.  (hould  firft  be  brought  againft  him  as  heir,  tefore  it  ibould  btt 
broQghe  againft  his  tertenants;  but  adjudged  per  tot.  Cur.  that  the  plea  was  ill,  and  the  writ  was  ad- 
jodged  good.     Cio.  EJix.  896.  pi.  iS.  Trin.  44  EUs.  C.  B.  Sir  Chriftopher  Heydon  s.caTe. 

[2.  AVhen  the  conufor  is  dead,  and  a  fcire  facias  is  fued  againji 
the  heir,  and  he  if  returned  dead^  a  fcire  facias  lies  againji  the  terte* 
nams,     18  E.  2.  Execution,  242.] 

[3.  But  till  it  is  returned  that  the  conufor  being  dead  has  no 
heir,  or  that  the  heir  is  dead,  or  that  the  heir  is  warned,  the  ter- 
tenants (hall  not  be  warned,  becaufe  the  heir  may  have  an  acquit- 
tance.    1 8  £..  2.  Execution,  242.] 

4.  Scire  facias  was  fued  againft  the  heir  upon  a  recognizance  of 
the  father,  which  was  returned  nihil,  by  which  the  plaintiff  prayed 
fcire  facias  againft  the  tertenants,  and  had  it ;  for  it  is  faid  there, 
that  as  long  as  the  heir  has  ajfets  the  tertenants  Jball  not  be  charged, 
and  if  he  has  nothing,  procefs  fliall  be  made  againft  all  the  ter- 
tenants \  for  every  one  fliall  be  contributory.  Br.  Scire  Facias, 
pi.  225«  cites  17  E.  3.  Fitzh.  Execution,  139. 

5.  A  man  recovered  an  annuity  againft  a  par/on  ;  the  parfon  died : 
he  fliall  have  fcire  facias  againji  the  fuccejfor  of  the  parfon,  and 
not  againji  the  eocecutor  of  the  parfon,  and  fliall  have  fci.  fa.  of  part, 

and  fi.  fa.  of  the  reft ;  and  fo  it  feems  that  part  was  in  the  time  , 

of  the  parfon,  and  part  in  the  time  of  his  fucceflbr,  or  part 
within  the  year  and  part  after.  Br.  Executors,  pi.  144. 
cites  24  E.  3.  23.    . 

6.  Scire  facias  upon  recognizance  ifTued  againji  the  heir,  execu^ 
tors,  and  tertenants,  'iuithout  naming  the  tertenants,  and  for  this  caufc, 
and  becaufe  there  were  no  tertenants  who  were  die  reco^^nulotili  facltt 
et  poftea,  where  it  may  be  intended  otherwife  that  it  was  againft 

C  a  tiie 


17  €recutfon. 

the  tertenants  who  were  before,  therefore  the  writ  (hall  abalcv' 
But  per  Finch,  it  lies  well  againft  the  tertenants  without  naming 
their  names,  if  he  fays  die  recognitionis  fadlse,  &c.  Br.  Scire 
Facias,  pi.  42.  cites  46  £.  3.  29.  and  8H.  4.  18.  accordingly. 

7.  If  a  man  recovers  in  ivrit  of  diffetftn  agaitift  the  Jirfi  dijfeifor^ 
he  may  have  fcire  facias  for  execution  againft  tlie  tertenant. 
Br.  Scire  Facias,  pi.  229.  cites  9  H.  4.  5.  and  Fitzh.  Rci- 
difleifin,  t  and  7.  * 

8.  In  aflife,  if  the  plaintiff  recovers  atid  is  oujled  again  by  the 
Jirjl  diffeifor^  who  aliened  over^  the  plaintiff  may  have  redi^eifin 

againft  the  diiTcifor,  and  fcire  facias  againft  the  alienee,  per 
Tirwhite.  Brooke  fays  quxre  ;  for  it  fecms,  that  by  rediffcinn 
'  a  man  ought  to  recover  the  land,  which  cannot  be  againft  the 
difieifor,  no  tenant  being  named.  Br.  Scire  Facias,  pi.  70. 
cites  9  £.  4.  5. 
t  18  i  9.  If  the  (hcriflF  upon  writ  of  execution  returns  the  conufor 
dead,  the  conufee  fhall  have  fcire  facias  againft  the  heir  and  the 
tertenants.     Br.  Scire  Facias,  pi.  235.  cites  2  R,  3.  8. 

ID.  It  was  holden  by  the  juftices  that  in  a  fcire  facias  to  have 
execution  of  a  fine^  it  is  no  plea  that  there  are  other  tertenants 
not  named  in  the  writ  \  otherwife  it  is  upon  a  fcire  facias  to  have 
execution  of  a  recognizance*  Mo.  571.  pi.  783.  Trin.  41  Eliz. 
B.  R.  Anon. 

I  iw  In  fcire  facias,  the  defendant  pleaded  that  h^  was  not  te- 
nant of  the  freehold,  and  adjudged  no  plea ;  Arg.  cites  Mich. 
44  &  45  £liz.  Rot.  834.  and  faid  it  w^as  fo  adjudged  in  the  cafe 
of  All'Souls  college^  in  fcire  facias  to  have  execution  of  a  judgment 
in  ejeBione  firm/e ;  and  the  defendant  in  the  fcire  facias  pleads  that 
he  was  but  Uffeefor  years ^  and  adjudged  no  plea^  infomuch  that  no* 
thing  was  to  be  recovered  but  only  the  term,  and  not  the  freehold. 
2  Brownl.  145.  Mich.  9  Jac.  C.  B.  in  cafe  of  Kemp  &  al*.  v. 
Lawrere  &  al*. . 

12.  Judgment  againft  an  executor,  and  upon  a  fi.  fa.  the  (he* 
riff  returned  that  he  had  ivnfledthe  tefat^r^s  goods,  and  that  he  had 
nulla  bona  of  his  own,  &c.  The  plaintiff  upon  a  teftatum  that  be 
had  goods  in  Durham,  took  out  a  fci*  fa,  direilcd  to  the  fberiff  of 
Durhami  de  bonis  propriis,  but  the  tefatum  being  not  entered  on  the 
roll,  a  fuperfedeas  was  awarded,  and  execution  made  by  a  fale 
difcharged.     Hob.  63.  Hill.  12  Jac.  Leicefter  v.  Read. 

13.  Scire  facias  upon  a  judgment  in  debt  againft  R.  for  200  K 
againft  his  tertenants.  The  fheriff  returned,  he  warned  J.  C 
and  3  other  tenants;  the  tenants  made  default;  J.  C.  pleaded 
that  one  R.  F.  was  tenant  of  20  acres  in  fuch  a  town,  which  are 
the  lands  of  the  faid  R.  againft  whom  the  recovery  was  at  the 
time  of  the  judgment,  and  demanded  judgment  if  he  ihould  an- 
fwer  till  R.  F.  was  warned. '  It  was  adjudged  for  the  defendant ; 
for  the  Court  faid,  there  is  a  difference  betwixt  a  fcire  facias  t9 
haw  execution  upon  a  judgment  in  debt,  and  to  have  execution  upon 
judgment  in  a  real  ahion  ;  for  in  the  lafl  this  is  not  any  plea,  for 
roery  tenant  fhall  anfwer  fo^  that  which  he  has^  and  the  one  may 
lofe,  and  the  other  not ;  but  in  a  fcire  facias  to  have  execution  of 
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t  Jehj  becaufe  every  one  ought  to  be  contriiutory,  the  one  Jhall  not 
anfwer  as  long  as  be  can  Jhenu  that  another  is  to  be  contributory  with 
him  i  and  although  the  (heriff'  return  that  thejr  are  tenants,  yet 
that  (hall  not  conclude  the  defendant,  but  that  he  may  fay,  chat 
another  is  terteAant  of  parcel,  who  is  not  warned.  Adjudged 
for  the  defendant.  Cro.  J.  506.  pi.  19.  Mich.  i6Jac.  B.  R. 
Michell  V.  Sir  John  Crofts. 

14.  In  a  'urit  of  error  to  reverfe  a  fine^  fome  juftices  of  both 
benches  inclined  that  it  was  befi  to  award  fci.  fa.  again/I  the  ter^ 
tenant  before  the  Court  proceeds  to  examination  of  the  errors ;  for 
though  the  judgment  ought  to* be  revcrfed  againft  the  party  or 
privy,  yet  the  plaintiff  cannot  be  reftorcd  to  all  that  he  loft  till  the 
tertenant  be  made  privy  by  fci.  fa.  For  fhould  he  be  oufted 
otherwife,  he  (hall  have  an  aflife,  and  a  fci.  fa.  was  awarded  ac« 
cordingly*     Dy.  321.3.  b.  pi.  21.  Hill.  isEIiz.  Anon. 

15.  If  recovery  be  had  againjl  the  father  in  Borough^Engli/hj  the 
fcire  facias  ihall  be  againft  the  youngeft  fon,  becaufe  he  is  heir 
to  this  land;  Arg.  Palm.  241.  Mich,  ipjac.  B.  R.  in  cafe  of 
Darcy  v.  Jackfon. 

16.  Guardian  in  chivalry  brought  quare  imp,  in  right  of  his  ward, 
and  had  judgment.     In  error  upon  this  judgment  the  fci,  fa. 

fhall  not  be  againft  the  heir  or  the  executors  of  the  guardian  who 
was  privy  to  the  judgment,  but  againft  the  heir  to  the  advowfon, 
though  he  is  not  privy  to  the  judgment;  Arg.  Palm.  241*  in 
cafe  of  Darcy  v.  Jackfon,  cites  8H.  6.  35.  C^Pl 

17.  The  anceftor  bound  himfelf  and  his  heirs  in  an  obligation,  iJy^V!"' 
and  yiM^iRm/ tf;Ar  £^  thereupon  againft  him,  and-he  died*    In  a  Rivect,s.c/ 
fci,  fac.  brought  againft  the  heir,  he  pleaded  rtens  per  defcent.     The  »«*  «>»« 
jury  found  that  he  had  certain  land.     Agreed  that  the  judgment  o?diVju?- 
fliould  be  fpecialj  viz.  of  this  land  only.     But  otherwife,  if  debt  get.  The 
be  brought  againft  the  heir  upon  an  obligation  of  the  anceftor,' in  **"**  ^*>|»"* 
which  he  bound  himfelf  and  his  heirs,  but  there  he  is  charged  as  "^^^i!^^ 
heir,  but  here  only  as  tertenant.     Palm.  419.    Pafch.    i  Car.  aii  the 

B.  R.  Bower  v.  Rivet.  Coonagwed 

that  the 

plaiBCiff  fluouU  have  judgment  o(  the  moiety  of  two  acres  only  notwtthftanding  this  falle  pica ■ 

Jo.  S7.  S.  C.  heid  accordingly. -ii—Poph.  J  53.  S.  C.  held  accordingly. -^^S.  C.  cited  Cro.  C.  296. 
«  hdid  accoidiogly^  becaufe  he  i«  charged  only  at  heif  and  tertenant. 

18.  A.  feifed  of  lands  acknowledges  a  recognizance  to  B.  in  the  Three  jud- 
Chancery,  and  zf tcrwzrds  fells  the  lands  to  C.  and  dies.     B.  fued  a  |j^'  becaufe 
fcire  fac.  againft  C.  tertenant  and  the  heir  of  A.  To  which  C.  pleads  there  waa 
that  A.  was  not  feifed  of  the  lands  at  the  time  of  the  acknowledg-  ^^  '^^ 
ment  of  the  recognizance ;  and  it  was  found  by  the  jury  for  the  ^cir,  bat 
plaintiff,  upon  which  C.  moves  to  arreft  judgment;  for  that,  that  jui>ice 
xhtjberiff'  had  returned  the  tertenant  only,  and  not  the  heir.     Upon  9^^^^,  ^ 
which  judgment  was  ftaid  until  the  (heriff  had  made  an  alias  r&-  c^uf^  ike  ' 
turn,  and  returned  the  heir  as  well  as  the  tertenant,  and  then  deteud4nt 
judgment  was  given  for  the  plaintiff.   The  plaintiff  himfelf  (hewed  **J^'"^  ^^ 
the  very  cafe  to  me.    Noy,  154.    Evers  v.  Teynton.  a  verdia 

againft  hin, 
thii  IS  aided  by  the  ftatute  of  jeofaiU ;  whereupon  another  fcire  facias  iiTued  ad  ififormandum  curiam 
vhoher  there  wa>  an  henr)  and  theicipsn  the  AerifF  returne4  that  ihcn  waa  an  heir,  but  4id  tun  uy 
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he  was  fummftned ;  tni  though  the  retnm  had  been  better  if  it  had  been  fopod  who  wis  heir,  and  thtt 
he  was  fumnoned,  or  that  there  was  no  heir  within  the  coonty,  jet  the  mlf-return,  or  infuflldenc 
return  is  only  a  difcontinuance,  and  is  aided  by  the  ftatute  of  jeofails,  and  jadgOKnt  for  the  pMntiflT*- 
Cro.  Car.  295  Sc  312.  pL4.  Pafch.   9  Car.  B.  R.    Eyres  ▼•  Taunton,  S.  C.  Jo.  319.  pU  !• 

£yres  ▼.  Cowly^  S.  C.  all  the  juftices  held  that  the  heir  ought  to  be  charged  as  tertenant,  and  when 
the  iheriff  returned  diat  there  were  tertenants,  it  ihall  be  intended  that  the  heir  had  not  any  heir  who 
has  any  land  by  defcent,  but  howfoever  when  the  tertenant  returned  did  not  take  excepiion  to  this  re* 
turn  but  pleaded  oirer,  and  they  were  at  iflue,  and  this  was  found  agalnft  him,  this  is  a  \Aaiver  of  this  ex* 
cepcion>  or  at  leaft  is  made  |ood  by  the  itatute  of  jeofailt|  and  fo  judgment  for  the  plaintiff* 

lev.  to*  fp.  Judgment  in  debt  is  had.  againft  two,  and  one  dies,  and  the 

£diVin  S.C.  pl^i^^^  brings  a  fcire  facias  againft  the  furvivor^  and  recites  the 

though  now  death  of  the  other,  and  prays  execution  againft  the  furvivor  ;  the 

by  the  fla-  defendant  pleads,  that  he  which  died  had  an  heir,  ivho  is  in  full  life^ 

^rn^the  and  demands  judgment  if  execution,  &c.  Plaintiff  demurs.  Wind- 

fcite  facias  ham  J.  faid,  the  books  of  i£.  3.  13.  f.  41.  and  3  £.3.  11.  pL  41. 

and  elegit,  ^^^  dire£l  in  the  point,  and  the  reafon  why  this  execution  fhall  be 

chvge^the  ^g^lnfl  the  furvivor  is,  becaufe  the  plaintiff  may  take  a  feri  facias  if 

lands  and  he  will,  and  perhaps  he  tvill  not  charge  the  land.     Twifden  of  the 

"""I**  *' .  .  fame  opinion  ;  and  if  upon  this  fcire  facias  the  plaintiff  takes  an 

athis dec-**  c^cgit,  thc  defendant  may  have  an  audita  querela  -,  or  idly,  he  may 

tion  to  fue  fuggcft  this  matter  upon  the  return  of  the  elegit,  and  have  a  fuper- 

in  the  per-  fe^eas.     And  judgment  was  given  for  the   plaintiff,   nifi,   &c* 

o^y;  but  Raym.  26,  27.  Mich.  13  Car.  2.  Edfarv.  Smart. 

If  he  will 

take  execution  upon  the  lien  real  the  charge  ought  to  be  equally  againU  both,  and  fcire  facias  againft 
b(^4—  Keb.  123.  S.  C.  adjudged,  and  hcJd  that  by  taking  advanuge  of  the  perfonai  lien  he  had 
wSvcd  the  bcnelit  againft  the  heir  by  elegit. 

S.C.  cited         20.  The  defendant  pleaded  a  joint  judgment  againfl  the  tefiatmr^ 

tb  *  "°"tcf  ^^  -^*  ^^  ^  ^'^^  ^'^»  *"^  ^^^^  ^^  ^^^  °°'  ^^^^  beyond  thc 
1  SjuS^so'  faid  judgment  to  fatisfy.  Thc  plaintiff  demurred,  and  adjudged 
as  adjnd{;ed.  for  thc  defendant,  becaufe  the  lien  fitrvives,  and  the  executor  not 
£  20  ]  liable.  Raym,  153.  Pafch.  18  Car*  2.  B.R.  Harvey's  cafe  (exe- 
cutor of  Harvey.) 
ftShov.  21*  In  fcire  facias  againft  tertenants  to  have  execution  of  lands 

4».  pi.  »9.  of  which  By  was  feifed  at  the  time  of  the  judgment  given  againft 
31  Car"  ».'  ^i*"*  ^cy  pray  judgment  of  the  writ,  becaufe  J.  S.  had  lands  (parti'-- 
B.  R.  fays  cularly  mentioned)  which  were  jBJs  at  the  time  of  the  judgment,  and 
that  the  that  J,  S.  was  not  fummoned  or  returned  tenant,  isfc,  Thc  plaintiff  rc- 
abat^nt  pHcd,  that  J.  S.  non  eft  nee  fuit  tenens,  &c.  et  hoc  petit  quod  in- 
in  5  £.  4.  quiratur,  &c.  and  thereupon  the  defendants  demur;  whereupon 
it^'h  ^"fi  Peremptory  judgment  was  prayed  for  the  plaintiff,  becaufe  this  is  a 
priLs^hcfore  judicial  writ  given  by  the  ftatute  of  Weftm.  2.  and  cited  43  E.  3.  3, 
the  juftices  &2E.  4.  lo.  &  5  E.  4.  139.  But  pcT  Cur.  peremptory  judgment 
*fonncr"  ought  not  to  be  given,  and  rejpendeas  ou/ler  was  awarded.  2  Jo,  1 22* 
\\^t^      Hilh  30  Car.  2»  B.  R*  CoUop  v.  Brandlin, 

bar,  and  fo 

difhrs  from  the  prbcipal  ca(t« 

8.  c.  cited        ^2;.  After  judgment  for  the  plaintiff  in  ejeBmrnt^  the  defendant 


died.   J.  S.  a  ftrangcr  entered.    Thc  plaintiff  brought  z  fcire  fadas 


2  Lutw. 

a&Vj»<^-*-  againff  the  executors  of  the  defendant  and  J.  S.  and  adjudged  p^ 

in  cjife  of  tot.  Cur.  without  arguments  thai  thc  fcire  well  lies  againft  thQ 

co»"TT.  executor* 
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fXtoitcfTZ  and  J.  S.nvho  had  entered.   3  Lev.  100.  Pafch.  34  Car.  2'.  !-"•  Cax- 

C.B,  Cook  V.Cook.       '  t--';r 

thuty  fcire  facias  upon  a  judgment  in  eje^ment  for  the  plaintiflT  was  brougbt  againft  certain  perfons  wHd 
entered  into  the  lands  after  the  death  of  the  defendant  in  ejedmeat,  and  the  plaintiff  demanded  execu* 
tioB  of  the  t«rm  agajnfl  them  \  the  defendants  dcmnrred»  but  judgmeAC  was  given  for  .the  plainiiff. 
%  Lucw.  iz6/.  Hiil.  a  5c  3  Jac.   Corbet  ▼.  Ld.  Carllngford. 

23.  22  (5*23  Car.  2.  cap.  2.  which  is  a  perpetuating  a£l  of  the 
16  Js"  1 7  Car.  2.  cap.  5.  docs  not  extend  to  the  not  warning  of  all 
the  tertenants  in  a  fcire  facias,  &c.  But  that  when  an  extent  is 
executed^  and  the  ■  tertenant  brings  an  audita  querela^  he  fhall  nqt 
drive  the  plaintiff  to  exiefid  a  newy  but  the  extent  fliall  ftand,  ani 
he  fliall  have  contribution  againft  the  reft.  Per  tot.  Cur.  2  Vent.  105. 
Mch.   I  W.  &  M.  C.  B.     Prynne  v.  Slaughter. 

24.  On  error  to  reverfi  a  cotnmon  recovery^  there  muft  be  fci.  fa, 
againft  the  tertenants.  Carth.  iX  i.  Pafch.  2  W.  &  M.  inB.  R. 
E.  of  Pembroke's  cafe. 

25.  Where  the  judgment  is  joint  againjt  two,  and  one  of  them  dies 
before  execution,  the  fcire  facias  ought  to  be  joint  againfl  both.  And 
Holt  Ch.  J.  faid,  this  was  a  judicial  writ,  and  might  be  framed 
upon  the  fubjec^  matter,  and  the  form  he  propofed  was  thus, 
Tiz.  that  the  writ  fliould  be  againft  J.  H.  to  fliew  caufe  why  the 
plaintifi^'lhould  not  have  execution  againft  him  de  bonis  &  catallis, 
and  of  the  moiety  of  his  lands,  and  againft  the  heir  and  tertenants 
of  B.  H.  to  fliew  caufe  why  (the  plaintiff)  fhould  not  have  exe- 
cution of  the  moiety  of  the  lands  of  the  faid  B.  H.  without  men-' 
tioning  any  goods  \  iquod  nota.  Carth.  105.  107.  Hill.  2  &  3 
W:  &  M.  in  B.  R.     Panton  v.  Tertenants  of  Hall. 

26.  "Where  a  judgment  is  had  againft  one  who  dies  before  exe^  D.  107.  b. 
eution,  a  fcire  facias  will  not  lie  againfl  his  heir  and  tertenants  tilt  a  *  °  Brick-* 
nihil  if  returned  againft  his  executor.    Arg.  Carth.  107.  cites  feveral  nold  v. 
year-books  to  that  purpofej  but  cites  D.  207.    Reg.  Jud.  57.  b.  9«'«nieavet 
contra,   i  Lev.  30.  -'fhtT 

the  liberty  and  deftion  of  the  plaintiff.  See  Smart  7.  Edfaft  fupra,  pi*  19. 

27.  Several  tertenants  in  feveral  counties,  fcire  facias  againft    C  21  ] 
the  tertenanta  in  one  county  only,  one  tertenant  in  another  coun- 
ty dies,  and  this  afligned  for  error.     It  is  erroneous,  and  per  Cur. 

one  may  be  fummoned  by  a  rent  liable  to  the  judgment,  and  the 
fummons  to  be  upon  the  land.  Cumb.  185.  Mich.  3  W.  &  M. 
in  B.  R.     Blake  v.  Cell. 

28.  On  error  to  reverfe  a  fine  fcire  facias  muft  go  againft  the  SotorereWl 
tertmants.     i  Salk-  339.  pi.  4.  Hill.  6  W.  3.  B.  R.  )^^^ 

Carth.  III.  Pafch.  2  W.  &  M.  in  B.  R.    £•  of  Pembroke's  cafe. 

29-  Where  one  undertakes  to  nan^e  tertenants  in  the  fcire  facial 
he  fliould  name  them  all,  otherwife  where  the  fcire  facias- is  gene- 
ral to  the  tertenants.  Per  Holt  cites  2  Cro.  507.  Michel  v. 
Croft.  3  Cro.  740.  Holland  v.  Dantzey.  Cumb.  282.  Trin, 
6  W.  &  M.  in  B.  R.  Berisford  v.  Cole. 

30.  In  a  fcire  facias  againft  tertenants,  one  of  them  begins  his 
flea  in  bar  quod  executionem  habere  non  debet,  and  concludes  in 

C  4  abatement. 


21  dtxttutton. 

ohatewtent*  Holt  Cb»  J*  faid,  aBio  mn  affirms  the  writ,  fo  tKftt  tie 
cannot  plead  in  abatement  afterwards,  and  cites  36  H.  6.  i8. 
Judgment  was  quod  refpondeat  oufter.  Comb.  282.  Trin. 
6  W.  &  M.  in  B.  R.    Berisford  v.  Cole. 

31.  In  error  to  reverfe  ^  firuy  though  in  ftriSncfe  of  law  a 
fare  facias  being  returned  againjl  the  conufees  is  fufficient :  yet  fir 
fear  of  purchafars^  and  in  favour  ofthem^  there  fhall  he  a  fcire  facias 

againft  the  tertenants.  2  Salk.  598.  pi.  2.  Hill.  6  W.  3.  B.  R. 
•Ilvmy's  cafe. 

32.  Judgment  zgzm^  feveral  defendants^  and  a  capias  and  a 
cepi  corpus  returned  as  to  one  ;  then  another  of  the  defendants  dieSf 
and  he  that  was  in  execution  efcaped,  and  a  fcire  facias  agqin/f 
tie  furvivor,  the  tertenants  of  the  deceafed^  and  him  that  had 
efcaped :  and  per  Cur.  it  may  well  be;  but  firft  the  fcire  facias 
ought  to  figgef  that  he  had  efcaped ;  and  fecondly  it  ought  to  be 
de  terris  et  tenementis  of  the  tertenants  of  the  deceafcd,  and  dc 
terris  et  tenementis  et  bonis  et  caiallis  of  the  furvivors.  1 2  Mod.  254. 
Mich.  10  W,  3.  Anon. 

33.  Notice  muft  be  given  upon  a  fcire  fieri  inquiry;  per  Cur. 
whtre  Judgment  in  eje^ment  was  more  than  a  year  s  fanding^  it  was 
formerly  the  praftice  not  to  fue  out  a  fcire  facias,  but  on  debate 
the  matter  was  otherwife  fettltd ;  and  fq  it  was  in  the  cafes  of 
Philips  and  Biron,  and  Copley  v.  Delony,  and  Crawley  v.  Hey- 
ward.     8  Mod.  366.  Pafch.  1 1  Geo.    Stede  v.  Lateward. 


'    (R.  a«  2)     By  whom  Scire  Facias  may  be  brought. 

I.  Q CI  RE  facias  lies  not  but  for  hun  that  is  party  or  privj^ 
*^  Arg.  Ow.  3.  Pafch.  26  Eliz.  in  cafe  of  Beverly  v.  Arcb- 
bifbop  of  Canterbury. 

2.  T.  B.  recovered  in  a  quare  impedit,  and  before  he  had  execib- 
tion,  be  was  outlawed.  The  queen  brought  a  fcire  facias  to  exe- 
cute the  judgment ;  it  was  refolved  that  the  fcire  facias  to  exe« 
cute  the  judgment  was  well  brought,  and  that  the  queen  had 
privity  enough  to  fue  execution  of  the  judgment^  becaufe  the 
thing  as  it  was  in  the  plaintiff  is  in  the  queen,  and  it  is  a  chtfe 
en  ahion^  and  therefore  it  cannot  be  a  thing  in  poflefiion  in  the 
queen,  and  fo  fhe  is  not  to  prefenty  hut  is  to  profecute  the  execution 
of  the  judgment.  Mo.  24r.  pi.  378.  Micb*  29  Eliz.  Bcrerlcy^s 
cafe. 
[  22  j  3.  Two  recovered  in  dehty  and  before  execution  one  of  them  £eds 

if  execution  is  fued  in  both  their  names  it  is  no  error ;  and  per  tot. 
Cur.   the.  furvivor  may  have  execution  without  a  fcire  facias,  be* 
caufe  he   is  privy  and  party  to  the  judgment  and  vouched* 
21  E.  3.  Noy,  150.  Anon, 
s'^but^*       4.  It  lies  for  fucceeding  prefident  of  the  cqUege  of  phyficians  for  a 
no  judg"      debt  recovered  by  him  againft  one  for  pra£^i(ing  phyfic  ia  Lon^ 
nent.— «..    don,  not  being  licenfed.     Cro.  J,  150.  pL  13.    Pafclu    5  Jac» 

rc.aS!'    ^-J^    Dr.  Atkins  V,  Gvdincn 

5.  B^ 


jwJgei  per 
tot.  Cur* 


€mntton.  az 

5,  Exeador  dut^  mitl  etate  or  till  the  daughter  (hould  be  mfir^  *  Brownl. 
fiedy  and  then  the  executorfliip  to  ceafe,  and  the  daughters  to  be  \^i^l^ 
'executors^  gets  judgment  on  a  bond  made  to  fhe  teftator.— -After  adjoKpainr. 
vhich  the  daughters  married  the  plaintiffs. — The  daughters  (hall 
have  this  judgment  as  executors^  for  they  are  in  privity  and  in  by 
the  teftator,  and  not  like  an  adminiftrator  who  is  in  by  0ie  ordi- 
nary after  the  death  of  the  executor.    Owen.  I34«  Mich.  9  Jac« 
C  B.    Kemp  and  James  v.  Lawrence. 


(S.  a)     The  Goods 'of  whom  m^y  be  put  in  Exe- 
cution. 


[l.  f  F  a  man  recover  damages  againft  a  corporation j  he 
*  have  execution  of  the  goods  of  the  Jingular  met 


(hall  not 
men  in  their 
natural  capacity,  but  of  the  goods  of  ^e  corporation.     8  H.  (S.  I* 
19  H.  6.  64.  b.  20  H.  9.  26  H.  6.     Execution,  128.] 

[2.   So  if  z  corporation  be  fined  this  (hall  be  levied  of  the  good^ 
of  the  *  corporation,  and  not  of  the  goods  of  every  particular  .    —  -?j 
man.     9  H.  6.  36.  b.] 

3.  If  two  have  goods  jointly ^  and  the  9ne  is  condemned  in  damages 
and  dies  before  execution  ;  there  no  execution  {hall  be  of  thofe  goods» 
by  reafon  of  the  furvivor :  per  Chauntrel  arguendo  in  a  replevin. 
Br.  Execution,  pi.  116.  cites  7  H.  6.  2« 

4«  It  was  faid  by  Tanfield  Ch.  B.  that  a  coIleSfor  of  a  fifteenth 
tnaj  levy  all  the  tax  within  one  townfhip  upon  the  goods  of  one  inha^ 
bitant  only  if  he  will,  and  that  inhabitant  (hall  have  aid  of  the 
Court  to  make  each  other  inhabitant  to  be  contributory ;  which 
was  granted  by  the  Court;  Bromley  being  abfent.  Lane,  65» 
Trin.  7  Jac.  in  the  Exchequer.  Anon.  * 

5.  If  a  fum  of  money  be  to  be  levied  upon  a  corporation y  it  may  be 
levied  upon  the  mayor  or  chief  magiftrate,  or  upon  any  perfon  being 
a  member  of  the  corporation.  Per  Roll  Ch.  J.  This  was  fpoken 
in  the  cafe  of  the  town  of  Colchefter  in  Effex,  nota.  Sty.  367* 
Hill.  1652. 

6.  The  beafls  of  a  flranger  levant  and  couchant  may  be  taken  by 
the  flieriff  on  a  levari  facias  \  for  they  are  the  iifues  of  the  land ; 
held  per  Cur.  i  Salk.  395.  Hill.  9  W.  3.  B.  R.  Britton  T« 
Cole. 


»    « 


2jf 


€xtmtim> 
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(T.  a.)   What  Thing  will  Diichargc  a  Man  out  of 

Execution. 


A  man  L 

waa  ecu. 
^tmmd  in 
rt'dijfeifin, 


[Attainder y  Outlawry^  ^c.^ 

I.   iF  a  man  in  execution  for  debt  at  the  fuit  of  J.  S,  be  attaint 

^    of  felonjy  and  after  pardoned^  this  fliall  not  difcharge  him 

out  of  execution*     M,   lo  Car.   B.  R.  per  Cur.     Chappel's 

txd  capiat        CASE. J 
jfued  pro 

fne  rigisf  by  which  be  was  taien  and  etmmifted  to  prifoitf  and  afttr  he  was  outlatotd  of  fthwfy  anA 
after  the  king  pardoned  him  of  all  felonies,  and  after  the  plaintifT  in  re-diffelfin  came  and  prayod  that  he 
may  remain  for  his  execution  ;  per  Fairfax^  the  execution  19  gone  by  the  incered  of  the  king,  which 
he  had  in  the  body  by  the  feiony  of  him  pending,  and  execution  once  extinft  caftooC  funrire  ;  qued 
Brian  conceflit.  But  per  Littleton,  the  execution  is  not  extind,  but  fufpended,  and  the  felony  is  th^ 
ad  of  the  defendant  himfelf,  which  fhall  not  exclude  the  plaintiff;  and  after  it  was  awarded  that  he 
Ihould  remain  in  prifon,  till  he  had  made  gree  to  the  party.    Br.  Execution,  pi.  98.  cites  6  £•  4*  4. 

Bttt  per  jilliogworth,  if  a  man  condemned  in  debt  or  damages  is  aftc;r  convided  of  a  felony,  and 
haM  his  clergy,  and  is  committed  to  the  ordinary,  the  pUintiA'  fliall  not  have  execution  of  his  body» 
^••d  Ciioke  and  Markham  conceffit  j  quaere,  when  he  has  made  his  purgation,  and  is  at  large.    Br. 

Execution,  pi.  98.  cites  6  E«  4.  4. Mo.  753.  Hall  v.  Truflel.  S.  P.     ■        a  And.  38.  Bamfter 

T.  TrufTei  accordingly* ~- — 3  loft,  zi  5.— *^Noy>  x*  Haftingt  t.  Blake.  ■  ■  Sid.  159.  The  King  v. 
Stanley  and  Andrews.— —-Cro.  E.  164.  pi.  i.    Mich.   31  &  32  Eliz.    in  Scacc.    dgnel  v.  Hafton. 

S.  P.    refolved  accordingly. Mo.  174.    276.    pi.  428.     UgncU  ▼.  Pafton.    S.  C.  &  S.  P.    rc- 

IbWed. 2  Le.  84.  pi.  1 12.  S.  C.  <&  S.  P.— —Mo.  753.  pi.  1036.  cites  the  Earl  of  North- 

tmpton^s  cafe,  wbo  after  his  pardon  was  compelled  to  pay  his  debts. 

2.  Audita  querela  upon  execution  fued  upon  ftatute-merchant^ 
where  the  conufor  had  a  defeafance  by  indenture  upon  repayment  tf 
20  /.  and  had  vti.  fa^  and  fuperfedeasy  and  at  the  day  the  conufee  ap* 
pearedy  and  the  other  pleaded  the  indenture  and  tendered  the  20  L 
The  conufee  imparled^  and  in  the  mean  timi  the  conufor  nvas  out/awedf 
"which,  was  (hewn  hy  Skip,  and  prayed  writ  to  feife  his  land  and 
goods;  and  therefore  it  feems  to  be  outlawry  of  felony;  for 
otherwife  the  king  cannot  feife  the  land  for  which  becaufe  now 
the  conufor  cannot  purfue  his  fuit  nor  tender  ut  fupra  ,•  by  whicli 
execution  was  awarded  to  the  conufee  in  C  B.  where  the  outlawry 
nvas"  in  B.  R.  by  which  Harefon  came  into  B.  R.  and  there  (hew- 
ed the  record  of  outlawry  j  by  which  Thorp  Juftice  commanded 
the  marfhaly  who  had  the  body  of  the  conufor  in  ward  upon  the 
outlawry,  that  he  fhould  not  permit  him  to  go  in  pain  of  20 1* 
and  bid  the  conufee  to  fue  ivrit  of  the  Chancery  to  us  containing 
this  matter,  fo.that  we  may  have  exprefs  warrant,  and  if  the  king 
pardons  him,  he  fhall  remain  for  this  caufe  ;  and  fo  note  that  the 
execution  was  in  C.  B.  and  the  outlawry  in  B*  R.  Br.  Execution^ 
pi.  65.  cites  24  £.  3.  45,  46. 

3.  If  the  plaintiff  brings  debt  upon  efcape  againfl  a  gaoler,  this  is  a 
difcharge  of  execution  of  the  body.  Bn  Execution^  pL  151.  cites 
13H.  7.  I. 

4.  Per  Frowike,  he  who  is  taken  by  ca.  fa.  and  pays  the  money 
in  court,  ihall  be  difcharged  ;  &  concordat  ut  fupra  of  the  efcape^ 
Ibid. 

5.'  Note 


tf recutton;  23  $ 

;.  Note  p^  Cur.  in  B.  R.  a  ipan  is  in  execution  in  C.  J7.  and 
Ac  record  wtb  the  body  is  removed  into  -B.  R.  by  writ  of  error,  the 
party  fliall  find  furety  by  recognizance  to  fatisfyi  (5V.  if  the  judg^ 
ment  be  effirmedy  and  to  fue  with  effeS ;  there  the  oody  is  dif- 
charged  of  the  execution  unlefs  he  will  render  Inmfelf  to  prifon  in 
difcharge  of  the  furetiesj  and  otherwife  the  recoveior  is  put  to  fue  C  ^4  ] 
the  recognizance.    Br.  Execution^  pi.  152.  cites  16  H.  7.2. 

6.  A  perfon  in  execution  for  debt  was  conviBed  of  felony,  and 
ifcaped ;  the  (heriflT  is  anfwerable  for  the  debt,  and  fuch  felon  is 
refponfible  to  every  a£lion  till  he  is  executed  in  fa£i.  Savil.  63* 
pi.  135.  Pafch.  26  £liz.    Ognell  v.  Martin  and  Webb. 

7.  Judgmeta  was  given  againfi  one  in  debt,  and  the  defendant 
fuffered  himfelf  to  be  outlawed  in  felony  to  the  intent  to  defraud, 
his  creditor,  and  after  purchafed  pardon,  and  had  reftitution, 
and  the  plaintiff  fued  execution  and  had  it  for  fraud  apparent. 
D.  245.  b.   pL  65.  Marg.  cites  30  £liz.     Beverley's  cafe. 

8.  Prifbner  in  execution  efcapes  with  the  permijjton  of  the  gaoler,  Def«iJ«iC 
Per  Cur.  the  execution  is  utterly  gone  and  extinguiihed,  and  the  retaken  af* 
plaintiff  at  whofe  fuit  he  was  taken  in  execution  (hall  nevef  refort  ^  *^|^SL 
to  him  who  efcapes,  but  fhall  hold  himfelf  to  the  gaoler  for  his  fion  of  the 
remedy.     2Le.  no.  pi.  162.  Mich.  29  &  3o£liz.  B.  R.   Phil*  Aerift»in 

1*   -  „    c«.«.«^  execution  for 

hps  V.  Stone.  ,^  p^^  j, 

be  will,  and  it  ihaU  not  conclude  the  party  to  inforce  him  to  take  hit  remedy  egainft  the  flieriff.  Cra» 
£•  555.  pU  io»  Pafcb.  39  £iiz.  B.  K.  ci^s  k  as  adjudged  in  cafe  of  Sympfoa  v.  Boy  ton. 

9.  A  man  being  attainted  of  felony  was  taken  in  execution  at  Cro.E.;f  7. 
the  fuit  of  a  common  perfon,  and  ef coped  out  of  prifon,  and  an  ^y  o„^IJ^ 
a£kion  of  efcape  was  brought  againft  the  iheriffs  of  London,  and.  adjudged  in 
a  recovery  againft  them.  Ow.  69.  in  TruffcFs  cafe,  32  Eliz.  Scacc.  that 
cites  it  as  Croft's  cafe,  C.  B.  "itl?^ 

the  efcape  tras  maintainable,  which  proves  that  he  might  be  taken  in  execution  during  the  attainder. 
But  the  reporter  adds  a  quKre,  if  it  were  not  adjudged,  becaufe  he  being  in  the  cuftody  after  the  par* 
don  /houid  then  be  faid  to  be  in  execution  for  the  party. 

10.  In  debt  the  defendant  faid  that  he  is  attainted  of  felony,  that  Cro.E.5i6# 
the  attainder  yet  continues,  and  demands  judgment  if  he  ihall  be  f^j^^.  tS 
put  to  anfwer,  and  adjudged  that  he  (hall  anfwer,  and  may  be  &39£i]s. 
taken  in  execution,  and  that  fhall  not  be  prejudicial  to  the  king ;  c.B.Banyf- 
for  notwithftanding  the  execution  of  the  party  the  king  may  have  ^l\%^  p.  " 
him  executed  when  he  will.     2dly,  Men  attaint  or  outlawed  andfeemt 
fiiall  be  put  to  anfwer  in  any  a£lion  againft  them,  becaufe  it  is  '^^J:^* 
to  their  prejudice;  but  in  an  adion- brought  by  them  they  fliall  S againft** 
not  be  anfwered,  becaufe    it  is   to  their  benefit.      3dly,  They  the  opinion 
fliall  be  put  to  anfwer  by  rcafon  of  the  poffibility  of  their  being  ?f  ^™^ 
pardoned.     Note,  That  this  judgment  was  much  againft  the  opi-  ^^^  ^- 
nion  of  Walmefly,  who  faid  it  is  in  vain  to  put  any  man  to  anfwer  fwerj  for 
in  an  adion  read  or  perfonal,  who  hath  in  truth  nothing  to  be  !?!'  '^^  ** 
taken  m  execution.    Noy,  i.  rlaftmg  v.  Blake.  during  the 

attainder, 
kit  he  may  pvrchafe  tapd,  and  if  there  be  any  perfonal  wrong  done  to  him  he  may,  when  he  it  pardoned, 
have  bit  aiftion  for  it ;  and  it  is  not  reaibn  that  a  man  doing  a  wrong  Ihall  advantage  himfeif  thereby, 
and  take  away  another  manH  a^ion ;  and  the  queen  and  the  plaintiff  may  both  be  ferved,  the  queen,  by 
Mcc»cjng  him  wh«4  ihe  pkaic3y  wd  t^e  pUiiatiff  io  the  i&cerim  to  haTe  him  in  cxecuuoji«.MM— S.  C* 
\  cited 


I 


24  <2Erecutfon. 

cited  hj  Dodrllge  J.  Lat.  14;%  ^  Ow.  69.  Trio.  32  EKx.  B.  R.  S.  C.  fays  that  at  h(t  by  ai. 

vice  of  the  Coort,  becaafe  he  was'  indebted  to  many  perfons^  and  to  difcharge  himfelf  from  bis  creditora 
lie  intended  to  have  a  pardon  for  his  life,  and  ib  deceive  them,  therefoie  be  was  committed  to  the  Mar- 

ihalfea  upon  this  rzecutioo But  Cro.  £•  2x3.  pU  5.  Hill.  33  Elis.  B.R.  Truflers  cafe,  it  was 

lefolved  that  be  (hould  be  difcbarged  out  of  execution,  ^r  being  a  perfon  attainted  of  felony  the  <iueeA 
hath  ioteieft  in  hit  body,  and  fo  he  cannot  be  taken  in  execution  for  debt,  and  cfaesefore  they  difcharged 
him. 

II.  A.  was  tndiRed  of  robbery j  and  after  was  pardoned  and  dif- 
charged of  the  felony,  and  notwithftanding  he  was  detained  in 
prifon  for  debt  due  before.    D.  245.  b.  pi.  65-  Marg.  cites  16  Jac. 
[  25  ]     Atkinfon's  cafe. 

Ifcapeof  12.  Execution  is  difcharged  by  plaintifTs  agreeing  to  defendant^! 

^fcntof-  going  at  large.  H«tl.  79.  Hill.  3  Car.  C.B.  Wiggons  v.  Darcy, 
Aertff  does    pcr  Richardfon  J.  but  Harvey  J.  e  contra. 

aot  hinder 

h«t  the  other  may  be  taken  in  execution.  Cro.  E.  478.  pi.  9.  Trin.  38EIis.  B.R.  Blofield's  caie. 

■        Cro.  £.  555.  pi.  10.  Pafch.  39  Elis.  B.  R.   Biom£eId  ▼.  Rofwick,  S.  P. 

13.  Releafe  to  one  where  two  are  in  execution  for  the  fame  debt 
is  a  difcharge  of  the  other.  Hetl.  79.  Hill.  3  Car.  C.  B.  in  cafe 
of  Wiggons  V.  Darcy.  Per  Richardfon  J. 

14.  Perfons  attaittted  Qiall  anfwer  for  debt ;  per  Cur.  Mich. 
15  Car.  2.  B.  R.  Sid.  160.  The  King  v.  Sir  Charles  Stanley, 
cites  Co.  £nt.  246.  b.  248.  a.  3  Inft.  215.  .Noy,  i.  Br.  £xecu« 
tion,  98.  ^ 

15.  A  perfon  committed  for  a  mlfdemeamrfhdM  not  be  charged 
in  execution  without  leave  of  the  Court  at  the  fuit  of  any  party. 
Sid.  154.  Hill.  15  Car.  2.  B.  9^.  Sir  John  Jackfon's  cafe. 

16.  A  perfon  indiBed  and  ^onviAed  of  Jlriking  in  Wefhninfter'^ 
Hall  was  afterwards  pardoned ;  but  the  Court,  on  allowing  the 

Sardon,  would  not  difcharge  him  of  civil  pleas  entered  in  the 
Iar(ha]fea  againft  him.   Sid.  211.    pi.  8.  Trin.    16  Car.  2.  B.  R. 
The  King  v.  fiockman. 
So  if  there  17,  Prifoner  going  at  large  by  confent  of  the  plaintiff  \s  a  difcharge 

**  ^^}l'  a,  of  the  execution,   and  if  he  be   retaken   an  audita  qucr'  lies. 

ment  agamtt   _  __  ,         '       _^  ,  .11 

3^  and  one    Sty.  1 1 7.  Tnn.  24  C^r.  Walker  v.  Alder. 

is  taken 

in  execotjon,  and  be  is  afterwardi  (et  at  lai^e  by  the  plaintifTi  confent ;  if  either  of  other  1  be  after* 
wards  taken  in  execution  upon  the  fame  judgment,  he  may  have  an  audita  quer*,  but  he  cannot  be 
relieved  on  a  motion  in  Court,  thou^  grounded  on  an  affidavit  j  per  Roll  Chief  J*  Sty.  387* 
Trin.    24  Car.    Price  ▼•  Goodrick. 


(U.  a)     After  Execution. 
In  what  Cafes  Execution  may  be  after  Execution. 

[l.  1 F  a  man  be  condemned  for  a  fine  to  the  Ungf  and  damages  to 
*  the  party  in  an  a^ion  nuhere  capias  lies  in  the  original^  and  he 
is  tahen  by  capias  pro  fine  at  the  fuit  of  the  king,  and  zixsx  fuffered 
to  efcape^  yet  the  party  at  whofe  fuit  tlie  recovery  was,  may  have 
execution  by  fieri  facias  or  elegit,  though  he  may,  if  he  will, 

make 


€rc(Utfon.  «5 

ttizlt  this  an  efcape  to  him,  and  charge  the  fherifF^  for  he  was^ 
in  execution  to  him  at  his  eledion.     i8  H.  6.   19.] 

[1.  If  A.  be  chargeable  to  the  king  for  27 1.  for  an  amerciament ^  Lane,  74. 
for  ivhich  procefs  ijfues  out  of  the  Exchequer  to  the  iherifF  to  levy  s.  c.  aoi 
iV,  and  the  under-lheriflF  comes  to  A.  upon  another  occafion,  and  ^J^^j^ 
A  >  fays  to  him,  you  owe  30/.  ^  bondj  I  pray  pay  me  ;  to  which  the  this  was* 
undeT'fberiff  fays^  you  owe  me  27/.  for  an  amercement,  which  I  good  levy 
ought  to  levy  by  procefs  which  I  have,  and  if  you  wili  gi^je  me  3^^^ 
my  bond,  I  nvi/I  difcharge  you  of  your  amercement,  and  pay  you  3  A  to  neau 
which  A.  agrees,  and  delivers  the  obligation  accordingly }  this  is  a 
good  execution,  and  the  amercement  well  levied  in  law,  fo  that 
A.  (hall  not  be  charged  again  by  the  king  but  the  iheriff.  M.  8  Ja. 
in  the  Exchequer  adjudged.     Sir  Daniel  Norton's  case.] 

[3.  If  a  man  be  taken  by  a  capias  ad  fatisfaciendum,  he  is  prefently 
in  execution  upon  the  arreft  before  the  day  of  return  of  the  writ* 
Dubitatur  Kellowat.     12  H.  7.  2«b.] 

After  Efcape.  s«(u.«> 

[4.  If  a  man  taken  in  execution  by  a  capias  be  put  in  prifon,  and  9.  P.  Brook 
after  efcapes,  and  then  ihtjheriff  dies,  a  new  capias  lies  againfthim,  f^^^^T*^ 
becaufe  otherwife  the  plaintiff  is  without  remedy.    41  AiT.  15.  ferveu 

adjudged.]  other  «ie- 

•  •  ^  CHtiontD 

the  party.     Bccaafie  he  hat  no  ivmedy  agaioft  the  flieriff  who  it  dead.    Br.  Execation,  pL  S6» 
cites  S.  C. 

[5.  If  a  man  in  execution  efcapes,  and  x)^t  fheriff  makes  frefb  fuit  *  See  Audi* 

after  him,  and  after  takes  him  again,  though  it  be  n  long  time  J^?^*J*'* 

after,  yet  he  fliall  be  faid  in  execution  again,  becaufe  he  Oiall  not  s.  €• 
take  advantage  of  his  own  wrong.     3  Rep.  52.  *  Ridgewat, 
Refolved.             Dubitatur  12  H.  7.   Kelloway,  2.  b.] 

[6.  &  if  a  man  upon  a  capias  ad  fatisfaciendum  be  taken  in  exe-  t  Cro.  C. 

cution,  and  after  refcues  himfelf  from  the  fberiff  and  efcapes,  the  jjjjj*^^*** 

plaintiff  may  have  a  new  capias  againft  him,  and  take  him  again,  pi.  7.  s.'c« 

thefirft  writ  not  being  returned.  P.  8  Car.  B.  R.  between  Sir  Ro*  adjudged. 

BERT  f  MouNSON  AND  Clayton,  adjudged  per  Cur.  upon  a  fcire  ^^J*** 

facias   after  the  year,  becaufe  he  (hail  not  take  advantage  of  his  Queiela 

own  wrong.    Intratur  Trin.    7  Car.    Rot.  1343.   P.    7  Ja^*    B.  P),  pl.4. 

agreed  per  Cur.  between  Rodford  and  Hopkins.  3  Rep.  52.  b.  ?.'g^'  ^^^ 

%  Ridge  way's  case.  U  Contra    14  H.  7.  i*  per  Cur.   Contra  $  cution,  >u 

41  AiT.  15.]  |8j^ciiu 

cordlagly,  that  the  party  Ihall  not  have  other  execotion  nor  other  remedy,  hut  a£lion  agaioft  the  gaokf^ 
and  yet  after  the  efcape  the  gaoler  may  re-take  him>  thgugh  he  was  out  of  view ;  ^uod  nota. 
§  Br.  Ezecutiofl,  pi.  86.  cites  S.  C. 

[7.  So  in  the  faid  cafe,  if  the  IherifF  had  returned  the  writ  and 
the  refcue,  the  plainti£F  might  have  a  new  capias  againft  him  for 
the  caufe  aforefaid.  P.  8  Car.  B.  R.  per  Cun  agreed  In  the 
iaid  cafc.]^ 

C8.  If 


^.. 


I 


26  €xtmi6n. 

f^  -^— ■^  f  8.  If  A.  b^  in  execution  at  the  fuit  of  B*  and  ef capes  ^h  ibi 
/°^l^f^\  ^^  <f^^^P^ffy  an<l  sifter  the  Jberiff  retakes  Urn,  and  keeps  [him] 
^p^g^  in  prifon^  he  (hall  be  in  execution  to  B.  becaufe  though  B.  may 
Execution,  bring  an  adion  againft  the  (heriff  for  this  voluntary  efcape^  yet 
pi.x5i.cites*it  18 at  his  elefiion;  for  the  paity  in  execution  by  his  own  wrong 
^^^^le  ^^'  "^  P^^  ^'  ^^  ^^^  adion  againft  the  (heriff  againft  his  will, 
which  was'  s^d  it  may  be  that  the  (heriff  is  not  able  to  give  him  recompence. 
agreed  per  Hill.  lo  Car.  B.  between  ♦  Trevillian  and  the  Lord  Ro- 
Frowikc.  BERTS,  Rot.  i622>  whcrc  an  audita  querela  was  bifought  upon 
•  See  tit.  this  furmifc^  and  iflue  taken  upon  the  voluntary  efcape^  and 
"^'^  found  for  the  plaintiffy  and  yet  adjudged  in  arre(t  of  judgment 
(^pL4»  againft  the  plaintiff;  Contra  Hobart's  Reports,  273*  Viscount 
S»C.  OF  Essex's  case.] 

[9.  If  a  man  in  execution  in  the  county  of  Devon  efcapes  into -tie 

eounty  of  Somerfety  where  be. is  taken  in  execution,  and  after  the 

Jheriff"  of  Devon,  upon  frefb  fuit,  finds  him  in  prifon  in  Somer/et, 

quaere,  how   he   may  charge  the  Jberiff'  of  Somerfet  with  the  firfi 

execution,  or  put  the  party  in  execution^  inafmucb  as  be  cannot  re» 

r^-.  -    take  bim.l 

S«e(U.».3) 
SeeSumtB 

M««ch«i^  After  Execution. 

Br.EzecB-  [10.  If  a  man  be  imprifoned  for  a  fine  to  the  king,  and  aftcf 
dte  sl  c^  there  is  agreement  between  the  prifoncr  and  the  plaintiff,  and  the 
accoid/ogly;  plMntiff  fuffers  him  to  go  at  large  after  the  fine  pcaa  uptm  recogmzance 
aaditwai  made  for  the,  duty  to  the  plaintiff,  if  the  defendant  does  not  pay 
^bdnc  ^^  d^^y>  the  plaintiff  may  fue  execution  ujpon  the  condemnation, 
3iipri(ba       or  upon  the  recognizance,  at  his  pleafure,  for  he  was  not  in  exe« 

for  a  fine      cutiou  at  his  fuit  at  his  eleS'utn.     2;  £.4.  67.  b.] 
to  the  king  -1       #        j 

was  not  an  exertion  to  the  party. 

&0.E.85O*  [j|.  If  a  man  recovers  debt  againfi  B.  who  is  zfttr  taken  upon  a 

JJ's/p^'    '  capias  utlagatum  within  the  year  and  put  in  prifon,  though  he  be 

bdd  accord-  in  execution  prima  facie,  yet  the  party  may  eleSi  that  he  (hall  not 

^«*y  ^y  be  in  execution  by  this  for  him,  and  lo  have  a  new  execution  by 

aod  Fmoer,  capias,  though  xht  Jherijf  fuffershim  to  efcape  upon  the  capias  utla^ 

but  Gawdy  gatum,  for  he  never  was  in  execution  by  this  at  his  ele£iion. 

dottbtfti.  jjj^  ^j  ^  ^^  £lj2.  B.  R.  between  Shaw  and  Cutteresse  will* 

prove  this.     Contra  H.  7  Ja.  B.  admitted  Curia.] 
Br.  Execn.        [j^j.  If  a  mail  in  execution  at  the  fuit. of  the  party  fues  a  writ  of 
d^esV/c?'  ^^^^^>  and  finds  bail  with  recognizance  to  fue  with  effect,    if  the 
accordisfiy.  judgment  be  affirmed  the  plaintiff  (liall  not  have  further  execution, 

becaufe  he  had  execution  before,  but  he  mufl  fue  execution  upon' 

the  recognizance.     21  E.  4.  67.  b.] 

[13.  If  a  man  in  execution  fues  a  fcire  facias  upon  a  deed,  and 

the  party  lets  him  cut  by  recognizafice,  if  it  be  found  not  the  deed  of 

him  wiio  recovered,  he  cannot  have  execution  but  upon  the  re* 

cognizance,     -zi  E.  4.  67.  b.] 

[14.  If 


€recation.  47 

tl4.  If  a  perlff  levus  goods  by  force  of  a  ^eri  facias^  and  does  Adjudged 
nU  deliver  them  to  tht  part%  nor  returns  his  nurity  the  plaintiff  may  P*'  3juft^ 
have  new  fieri  facias,  becaufe  a  record  {hail  not  be 'avoided  bjr  a  ^ebtee'ia 
naked  matter  in  fa£t.     F.  7  Ja.  B.  Warburton  faid  it  was  ad-  barred  bf 
judged  P.   I  Ja.  B.  per  Cur.]  j|>j»  «^»- 

debtiiet  againft  the  adminiftratorof  the  flierifi^  To.  430.     Perkinfon  ▼.  Giliford.  ■  Mar.  z  3. 

In  a  fcire  facias  againft  the  defendant  upon  the  judgment,  defendant  may  plead  this  matter,  and  the 
^mtifT  nkuft  take  his  remedy  againft  the  /heriff,  whofe  faie  of  defendant's  goods  is  good,  and  camwC 
be  defeated.     Goullb.  170.     Foev.  Balton. 

Debt  of  lol.  the  plaintiff  counted  that  he  recovered  againft  the  defendant  in.  fprcial  aftice  lol.  m 
damages  before  thefe  jufticet  \  the  defendant  fatd,  that  within  the  year  he  fued  fieri  facias  to  the 
fheriff,  by  which  he  levied  it,  and  paid  it  to  the  plaintiff  j  judgment  0  adio,  and  the  payment  over 
to  the  plaintiff  was  of  little  regard,  but  only  the  levying  by  the  flieriff,  and  Hill  and  Hank,  held  tiM 
pleahno  plea,  and  that  the  defendant  ihall  anfwer  it  to  the  plaintiff,  and  ihall  have  hi^  remedy  againft 
the  iheriff.  But  Thirn.  was  ftrongly  againft  it,  and  that  the  debt  is  of  record,  and  by  the  fieri  facias 
k  is  levied  of  record  by  office  of  authority,  and  whether  he  pays  it  over  to  the  plaintiff,  or  fends  it  inta 
coort  a»  he  ought,  or  not,  is  no  default  in  the  defendant }  and  that  the  levying  was  good,  for  the  de« 
fendant  cannot  compel  the  (heriff  to  fend  it  into  court,  nor  deliver  it  to  the  plaintiff,  and  therefore  n* 
default  in  him,  and  he  excufed ;  which  Brook  fays  is  the  beft  opinion,  and  the  reporter  accordingly* 
And  after  the  parties  agreed ;  and  the  writ  was  quod  denarios  ill*  habeaa  iitc  in  Cur.  tali  die,  te.  £t 
fi  fit  coram  jufticiar^affifar,  tunc  denarios  illos  habeas  ad  proximam  feilion*,  &c.  Br.  Execution,  pL  35* 
cites  II  H»  4.  58.  And*  fee  26  H.  6.  25.  tit.  And  Book  of  Entries,  170.     That  it  is 

admitted  for  a  good  plea  in  icire  facias,  and  iffue  taken  thereupon }  and  the  plaintiff  may  have  accoont 
upon  it  againft  the  ilicriff  who  levied  it^  and  did  not  deliver  it  to  the  Court  nor  to  the  plaintiff,  as  it  feemt 
there.    Ibid. 

[15.  If  a  man  hefore  he  is  in  execution  finds  bail  upon  a  writ  of  Br.  Execs. 
error y  and  after  the  judgment  is  affirmed^  the  plaintiff  may  have  c^' s'/c?* 
afiion  upon  the  recognizance^   or  have  execution  upon  the  re-  acconii'nglyw 
cord,     ^i  E,  4.  67.  b.] 

[16.  If  a  man  in  execiitioh  upon  a  fiatute  fiaple  or  merchant^     F  28  1 
pies  an  audita  quereloy  and  upon  this  finds  batly  and  after  does  not 
profecutey  or  is  adjudged  againjl  him^  it  feems  by  the  (latute  1 1  H.  ($• 
cap.  5*  that  he  may  be  talcen  in  execution  again.]  j-     ^1   .^ 

{i7.  If  a  ihan  in  execution  be  bailed  by  the  Court y  yet  he*  may  be    ^^1.  903. 
after  taken  in  execution  again.     P.  13  Ja.  B.  R.  per  Cooke.] 

[18.  If  A.  recovers  againft  B.  an  execution  de  bonis  teftatoris  fi 
non  de  bonis  propriisy  and  the  fi^eriff  upon  a  fieri  facias  levies  the 
moneyy  and  after  upon  another  fieri  facias  dired^ed  to  him  returns  a 
devafiavity  and  upon  this,  a  fcire  facias  is  granted  againft  B.  to 
(hew  caufe^  &c.  B.  may  difcharge  himfelf  from  this  devaftavit  by 
Tr.  1 1  Car.  B.  R.  levied  the  money  upon  the  firft  fieri  facias. 
Plea  that  die  ftierifF  per  Cur.  between  Middleton  and  Powel.J 

[19.  If  a  man  imprifoned  upon  a  capieiS  pro  fine  fues  a  writ  of 
error y  and  upon  this  is  bound  by  recognizance  to  the  plaintiff  to 
profecuie  it  with  effeSy   and  alfo  if  judgment  be  affirmed  that  he 
mil  render  himfelf  toprifon^  this  is  a  good  condition.    1 1  H.  7.  I5« 
Dubitatur.] 


After  Delivery  by  Parliament.  ^  (^•■•^^ 

.  [ae.  If  the  defendant  in  an  account  be  adjudged  to  aceounty  mnd 
after  committed  to  prifon  by  the  auditors  for  not  making  a  perfeft 
acoounty  and  after  he  is  delivered  out  of  prifon  by  the  privilege 

of 


28  dBttmtion* 

of  parliament)  becaofe  he  is  a  hurgefs  of  the  parliament^  jet  after 
the  parliament  ended  he  may  be  taken  again  hy  ajpecial  turit^  fecit* 
ing  the  fpecial  matter^  and  committed  to  the  prifon  to  remain 
there  as  he  was  before*  Mich.  4  Ja.  B.  R.  adjudged  betweea 
Sir  Thomas  Egerton  and  Breketon.J 


•"^^•"•^J  After  Death  in  Execution. 

^21.  If  a  man  recovers  ageunfi  two^  and  tales'  one  in  executiort^ 

^ho  dies  in  execution^  he  may  after  take  the  other  in  execution ;  for 

he  might  before  the  death  have  taken  him  alfo  in  execution,  and 

•  Cn.  J*     the  death  cannot  alter  it.    M.  4  Ja.  B*  R.  between  *  Williams 

*43-S.^  ANT>  CuRTEis,  pcr  FcnncT  and  Tanfield.     5  Rep.  87.  P.  24  El. 

5  Rep.  86.    adjudged  between  f  Jones  and  Williams.    P.  25  El.  B.  R. 

^  Rot.  429.  between  Hawkin  and  Ai^dtn,  if  one  be  taken  in  exe-^ 

^tas'^C**  ^^^i  and  after  the  other  he  ftied  upon  the  fame  obligation^  and  he 

'pleads  this  in  bar^  yet  adjudged  upon  demurrer  no  plea,  fcilicet, 

that  the  death  of  the  other  in  execution  is  no  fatisfa£tion.   Matter 

Hodgfon  an  attorney  of  B.  R.  told  me  this,  and  gave  the  number 

roll  of  it  to  me.3 

If  a  man  [22.  If  a  man  recovers  againf  J»  S.  and  takes  him  in  execution 

iT^tt'in^an  ^^  capias,  and  after  J.  S.  dies  in  execution^  no  new  execution  lies 

ai^ionof       again  ft  his  executors  pr  adminiftrators.     33  H.  6.  48.  7  H.  6.  7. 

trefpafs  be-    Tr.  1 3  Ja.  B.  pcr Curiam  adjudged  upon  folemn  argument  between 

^yowd    Foster  and  Jackson.   See  the  fame  cafe,  Hobart's  Reports,  82. 

teminer,      and  there  cites  85.  between  Williams  and  Curtoies  adjudged, 

and  hat  ihe   Mich.  43  El.  B.  R.  between  Shaw  and  Cutteress,  per  Cur. 

eSttSon      Contra  5  Rep.  86.  b.   Blumiield's  case  refolved.     47  E.  3, 

diet  in  pri-    Execution,  41.3 

Cm,  be 

who  recoveied  may  fue  a  certiorari  to  the  ju  ft  ices  to  remove  the  record  into  B.  R.  that  the  jofticei  there 
may  award  execution  at  the  law  requires  in  fuch  cafe.  And  1  think,  in  that  cafe,  that  the  party  fliall 
have  execution  by  elegit,  or  by  fcire  facias ;  for  it  leems  not  to  be  reafonable,  that  the  death  of  him  who 
dies  in  prifon  (hould  be  a  fatisfa^ion  to  the  party.  Tamen  quaere,  for  Fitsherbert  fays  he  doubts  of  it. 
F.N.B.  ^46.  (B.) 

*  Cro.  T.  136.  pi.  XI.  Mich.  4  ]ac.  B.  R.  Williams  t.  Cutteris.  S.  C.  Tanfield  and  Yelverton  J. 
ceteris  abJentibtts  held  that  it  was  a  good  bar,  but  it  being  a  new  cafe  and  not  formerly  adjudged,  a<K- 
jomatnr.  Ibid.  143.  pi.  a.  S.  C  adjudged  for  the  defendant  that  the  plea  is  good,  but  Yelveiton 

doubted. 

•  [  29  ] 

Cro.£.85o.  ^23.  If  a  man  recovers  in  debt  againf  y»  S.  and  after  outlaws 
and  Popham  ^^  ^^"  the  judgment  y  and  after  J.  S.  vnthin  the  year  is  taken  by  ca» 
and  Fenner  ptos  utlagatum,  and  after  J.  S.  dies  in  prifon  before  any  prayer  made 
held  that  it  jjy  ^hc  recovcror  that  he  (hall  be  in  execution  at  his  fuit,  yet  this 
execudon"  ^^  "^^  ^^Y'  fatisfaQion  of  the  debt,  but  his  executors  or  admini- 
for  the  ftrators  may  be  charged  for  it ;  for  he  was  in  execution  by  the 
P*f\jJ^^»  taking  upon  the  capias  utlagatum  for  the  party  prima  facie  at  the 
plaintiff's  eleBion  of  thc  party,  but  this  is  only  at  his  cle£lion.  M.  43  &  44 
pr  yerto      El.  B.  R.  per  Cur.  between  Shaw  and  Cutteress.] 

have  it  fo ;     ..  ^ 

but  Gawdy  dOubtfed  ;  judgment  for  the  p!aint!ff  nifi,  *c, S.  C.  cited  5  Mod.  201.  and  fays  Arf, 

that  according  to  GaU'dy's  opinion,  aud  the  refuhition  in  G4rnon  s  Cdfe,  theie  have  been  ftibfequent  judg- 
ments  that  when  the  party  is  taken  on  ibe  cap.  utU^L*  he  (hall  be  in  execution  for  the  plaintiff  if  he  will, 
thaugh  his  body  was  never  bi ought  irtu  court,  cites  Brldgm.  6.  More  v.  Keyncil,  and  Cro.  J.  619^ 
^.C.  and  Sid.  jSc.     fiuckioi)''  v.  Kclland. 


Cicecution^  ^9 


(U.  a.  2)     After  Efcape.  J^^^y ») 

i.  jF  a  man  be  in  execution  by  his  body  and  landt  upon  a  ftatute, 
•■  if  xhtjberiff  permit  the  conujor  to  go  at  liberty ^  yet  the  execu^ 
Hon  oftAe  land  is  not  difcharged ;  but  if  he  go  at  large  by  the  con-* 
fent  of  the  conufee^  then  the  whole  execution  is  difcharged,  and  this 
conufof  {hall  have  his  land  again  prefently ;  per  Anderfon  Ch.  J» 
Le.  230.  pi.  313.  Pafch.  33  Eliz.  C.  B.  Linacie's  cafe. 

2.  In  an  a^ion  for  an  efcape,  the  queftion  was,  whether  the 
plaintiff  may  take  out  a  ca*  fa.  or  ii.  fa»  againil  the  defendant,  after 
a  vcJuntary  efcape  permitted  by  the  Jberiff  or  the  gaoler  f  The  Court 
would  not  mffer  it  to  be  argued,  becaufe  it  was  lately  fettled  that 
It  was  at  the  plaintiff's  AdQasfti  to  do  either,  which  judgment  was 
affirmed  upon  a  writ  of  error  in  the  Exchequer  Chamber ;  but  in 
Ld.  Ch.  J.  Vaughan's  tiihe  the  court  of  C.  B.  was  divided^  but  it 
is  fince  fettled.  2  Mod.  136.  Mick.  28  Car.  2.  C.  B.  Buffet  v. 
Salter. 

3.  If  there  is  a  voluntary  efcape  by  tht  officer  who  takes  the  party 
again  in  execution,  which  he  ought  not  to  do,  yet  the  plaintiff  may 
have  him  in  execution  if  be  will.  Comb«  396*  Mich.  S  W.  3.  B.  R. 
Etherick  v.  Brewell. 


(U.  a.  3)     After  Execution*  pi?io!&c? 

§  [  30  3 

t.  *  13  -E.  !•  'OECAUSE  that  of  fuch  things  as  be  f  recorded  •Somedi- 
cap.  45.       -^  before  the  chancellor  and  thejuftces  of  the  king  that  ^}y  °^ 
have  record  and  be  inrolled  in  their  rolls y  \  proccfs  of  plea  ought  not  to  teen  wb^- 
be  made  by  fummonsy  attachments j  ||  ejfoin^  view  of  landy  and  other  thcr  tbere 
^folemnities  of  the  court j  as  hath  been  ufed  to  be  done  of  bargains  and  !T*!  *  ^^^^ 
covenants  made  out  of  the  court*,  common 

fcR  d>is  ady  and  the  doubt  grew  for  want -of  diftinguidiing  between  perfonal  anions,  and  real  ac- 
tioas )  for  true  it  is,  that  in  perfonal  actions,  if  the  plaintiff  after  judgment  given,  or  recognizance 
\  knowiedgedy  fued  out  no  procefi  of  execution  within  the  year,  he  could  have  no  fcire  facial  ;  but  the 
plaintiffor  cognifee  was  driven  to  hit  original,  which  is  to  be  intended  upon  the  judgment  or  recogni- 
zance, aa  in  anions  of  debty  writs  of  annuity,  or  oiher  perfonal  a^«oa),  wherein  debts  or  damages 
were  recovered,  or  upon  recognizances  )■  but  in  leal  anions,  or  upon  a  fine  ievicd,  though  the  de- 
mandant or  cognifee  fned  out  no  execution  witKia  the  year  after  the  judgment  given,  or  fine  le- 
vied, the  demandant  or  conufee  of  the  fine  after  the  year  might  have  had  a  fcirc  facias  for  the  land,  &c. 
becaufe  he  could  not  have  any  new  original,  either  upon  the  judgment  or  fine,  as  he  might  have  in 
tlw  other  cafqs.  Now  this  ad  gives  a  fcirc  facias  in  petfonal  actions  in  lieu  of  a  new  original  j  and  in 
real  anions  two  things  are  remedied  by  this  a6l,  thu:  is,  ift,  The  tedious  procefc,  which  was  ac  the 
common  law,  is  hereby  abridged  ;  and,  adly.  The  great  delays  ufed  therein  are  oudcj,  as  views  oi  the 
lapd,  and  other  folemnities  ufed  in  re^l  anions.     2  Inft.  469,  470. 

f  Regularly  upon  this  aft,  a  fcirc  facias  cannot  be  granted  but  upon  a  record  ;  but  in  many  cafes 
fcire  facias  is  granted,  partly  upon  a  record  ;  and  partly  upon  fuch  a  fuggcilion,  widiouc  which  no  pro- 
cetding  could  be  upon  the  record,     a  Inft.  470. 

X  Here  be  four  things  particularly  named  to  be  ouiled,  viz.  procefs  of  fummons,  proc^  of  atrach* 
XDent,  efToins,  view  of  the  land,  and  then  general  words,  other  folemnities  of  cpurts.     z  Inft.  4^0. 

11  The  cflToin  of  the  tenant  or  defendant  is  not  only  retrained  by  this  adi,  but  of  Che  prayee  in  aid, 
who  is  a  dr anger  to  the  writ,  is  alfo  rcf^rained.     2  Inth  470. 

And  the  pUiotitf  In  the  fclrt  facias  ihall  not  be  elfuincd,  although  it  is  his  own  delay.    %  Inft.  4^0. 
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so  ^jrectttfoti. 

^  It  h«s  hmn  refolvedy  that  a  proteAion  is  within  thcfc  words,,  and  that  it  (hould  not  \m  allowed  ui 
■  fcire  facias,     i  Jnft.  470, 

And  divaa  aathorities  are  againft  it.   1  Inft.  470. 

Aid.  ige^  and  receit  ihail  be  granted  in  a  fcire  facias  (  for  folemnitates  curtc  are  properly  delays  in 
refpe^t  of  die  folemn  judicial  proceedings  of  Court,  and  there  v^ords  extend  not  to  the  right  of  the  pirty 
te  have  his  age,  or  to  be  receivtd,  or- to  have  aid  of  anotlicr.     2  Inft.  470* 

•  Urn  •  From  henceforth  it  is  to  be  obfervedy  that  thofe  things  which  arefaind 

giant  and  inrolkd ^before  them  that  have  record^  or  contained  tn  *  fines  ^  m^jciher. 

Tender  of  they  be  contraBsj  covenants y  obligations ^  fervices  or  cuJloniSy  hwivledgecT 

an  advow.  ^^  (p/^iw*  things  nubatfoever  inrolledy  wherein  the  king*s  courts  without 

iacias  (hall  offence  of  the  law  and  cujlomy  may  execute  their  authority y  from  hence^ 

he  granted,  fortli  theyjhall  have  fuch  vigour y  that  f  hereafter  it  Jball  not  need  to 

^'  J".  ?     pUadfor  them. 
ajudicia,      *         ^ 

and  no  original  writ,  for  de  advocat*  non  funt  nift  tria  brevia  originalia.     2  Inft*  470* 

And  though  ^nes  be  here  named,  yet  recoveries  in  real  adioos  are  within  the  purview  of  this  %&• 
2  Jnft.  470. 

f  This  branch  is  thus  to  be  underftood,  that  the  tenant  or  (lefcndant,  though  he  be  a  (Iranger  to' 
the  recovery,  ihall  not  plead  againft  the  recovery  any  thing  that  proves  it  erroneoua  or  voidable ;  bus  • 
he  may  plead  matter  of  that  which  proves  the  recovery  void,  a&  that  it  wa^  had  coram  non  judice,  of 
the  like.     2  Inft.  470. 

Neither  ihalJ  he  in  fcire  facias  plead  any  thing  agaioft  the  title  or  matter  of  the  recovery,  uriieit  he 
may  have  an  adlion,  and  therein  faifify  the  fame.     2  Inft.  470. 

But  the  tenant  or  de&ndant  may  plead  divers  matters  after  the  judgment  ^iven  to  bar  the  plaintiff  of 
execution,  as  outlawry,  or  a  releafe  of  actions,  &.Z,     2  Inft.  470.  ^ 

tit  hath  g/rf  when  the  plaintiff  comes  to  the  hin^s  amrty  if^fheX  recog" 

th^  thcfc  *  ft^zance  or  fine  be  frcjby  that  is   to  fayy  levied  withitt  the  year  of^ 

words  have  the  wr/V,  he  Jball  forthwith  have  a  writ  of  execution  of  the  fame  re^ 

^u^^^^l  '*  r^^///z/i/;r^  n^ade* 

tf  the  retognixamrey  and  net  to  the  day  ef  ftyment^  and  therefore  If  a  rerognizance  be  know- 
hedged  to  pay  a  fum  a  year  and  half  after,  a  icire  facias  lies  and  no  fieri  facias ;  but  I  take  that  rule  to 
be  agarnft  law,  and  that  rcccns  cognitio  is  as  much  as  recens  folutio  cognitionis  ;  for  the  words  be  ftatin^ 
habeat  breve  de  e'ecutiooc,  which  he  cannot  have  before  the  day  of  payment  be  paft.     2  Inft  471. 

If  njudgmeTtt  be  given  ii  m  writ  t>f  annuity^  the  p.aintift*  ihall  have  execution  within  the  year  %Stt!t 
every  day  of  payment,  by  fieri  facias  or  elegit,  though  it  be  many  years  after  the  judgment;  and  f» 
*if  ^|Aian  be  bound  by  recognizance  in  lool.  to  pay  it  yt>us  a:  5  fcveral  days  20 1.  now  immediately 
aftiT^ht  ift  day  of  payment,  he  may  have  an  elegit  or  fieri  facias  foT  the  20I.  and  fo  at  the  2d  day 
pailed,  &c»  and  yet  in  both  thcfe  culcs  there  is  above  a  year  al'ter  the  judgment  given,  or  recognisance 
knowledged,  therefore  thefe  wordi,  rccena  dt  cognitio,  ftidi  relate  to  the  day  of  payment  of  the  money, 
which  is  the  effect  ot'  thrrecognizan^^  and  rot  to  the  tefte  of  the  recognizance,  which  is  but  the  af- 
furancefor  payment  of  the  money.     2  Inft.  471. 

And  this  word  (recent  or  frep)  imports,  when  the  party  may  fue  for'the  fame,  which  he  cannot  do 
before  the  day  of  p^tyment  be  paft ;  but  this  is  to  be  understood  when  the  |>veral  days  of  payment  J  are 
contained  in  the  recognisance  itfelf,  for  If  there  be  a  day  of  payment  exprefled  in  the  recognisance,  and 
a  condition  or  defeafance  thereof  the  fame  limiting  other  davs  of  payment,  there  thefe  wOhls,  recena 
$t  cognitio,  A'c.  ihall  relate  to  the  day  of  payment  exprefled  in  the  recognisance,  and  not  to  die  cott* 
dition  or  defeafance,  and  if  there  be  no  day  of  payment  in  the  recognisance,  then  thefe  words^  recens 
cognitio,  &C.  do  relate  to  the  tefte  of  the  recognisance.     2  Inft.  471. 

And  albeit  the  plamtiff  cannot  h^ve  execution  within  the  year,  according  to  the  letter  of  this  fbtate»    ' 
yet  if  be  come  within  a  year  of  the  payment,  it  fuffices.     2  Inft*  47 1  • 

If  lands  be  granted  and  rendered  by'fine,  and  in  the  fine  it  be  mentioned  that  W.  holds  the  fame  for 
26  years  after  the  term  ended,  he  fhaii  have  a  fciie  facias,  albeit  he  could  have  no  writ  of  execudon  withia 
the  year.     2  Imh  471. 

And  frit  is  if  a  reverfion  expedant  upon  an  eftate  for  life  be  granted  by  fine,  after  tenant  for  lile  lives 
many  years  and  dies,  the  conufee  ihall  have  a  fcire  facias,  and  yet  could  he  not  have  a  writ  of  executioik 
within  the  year.     2  Inft.  471. 

If  the  demandant  or  plaintiiF  takes  his  proccf>  of  execution  witfnn  the  year,  though  it  be  not  ferved 
within  the  year,  yet  if  he  continue  the  fame  he  may  have  procefs  of  execution  at  any  time  after  the  year. 
2  Inft.  471. 

One  that  is  not  party  to  the  record,  recognisance,  fine,  or  judgment,  as  the  heir,  executor,  or  admini* 
ftraior,  though  they  be  privy,  and  though  it  be  within  tiie  yeir,  ihall  have  no  writ  of  execution,  but 
have  a  fcire  facias  to  enable  thcmfelvci  10  the  f&it,  and  lo  likewiie  of  the  tenant  or  defendant*!  part,  for 

the 


tiie  ilteniidn'of  ftrton  alters  the'procefs ;  othenvife  it  is  m  cafe  of  a  (btute-ftiple^  or  iMrchant,  &c.  be- 
faafe  the  procefs  is  given  by  other  a^s  of  parliament,     z  ]nft.  47  !• 

But  if  a  judgment  be  given  in  the  court  of  C.  B.  and  within  the  yeai^  the  judgment  is  affirmed.  In  a 
writ  of  error  in  B.  R.  the  alceration  of  the  Court  worlcs  no  alteration  of  the  procefs^  but  he  may  'have  hii 
writ  of  ezecotion  within  the  year,  and  not  be  driven  to  his  fcire  faciasj  though  it  has  been  otherwife 
holden^  but  now  the  common  experience  and  later  refolutioni  are  to  the  contrary,     a  Inft.  47 1. 

•  And  if  tie  recognizance  were  madey  or  the  fine  levied  of  a  fur-    *  ^P«n 
ther  time  pajfed^  the  Jheriff  Jhall  be  commanded^  that  he  give  knoiv^  (c'lr^fadal* 
ledge  to  the  party  of  whom  it  is  complained^  that  he  be  afore  the  jufiices  partly  in  a 
at  a  certain  day^  to  fbev)  if  he  have  any  thing  to  fay  ivhy  fuch  mat"  ^'^"*  ^*<^''* 
Urt  inrolled  or  contained  in  the  fine  ought  not  to  have  execution.  c^nixanVe 

oat  of  C.  B.  the  conufee  moft  name  all  the  tertenants  at  his  peril  \  but  in  other  courts  the  writ  is  gene- 
ral againft  all  tertcnants.     2lnft«472. 

The  point  of  the  writ  is  quare  ezecutioaem  habere  non  debet,  and  therefore  the  tenant  Aall  not  vouch. 
2  laft.  472. 

This  ftatnte  is  in  the  affirmative,  and  therefore  it  retrains  hot  the  common  law,  but  the  party  may 
waive  the  benefit  of  the  fcire  facias  given  by  this  a^,  and  take  his  original  a^ion  of  debt  by  the  common 
law.    2  \nSt*  471.  ' 

And  feeing  the  words  of  the  fcire  facias  be,  quare  ezecutionem  habere  non  debet,  the  tenant  or  de- 
ftadant  may  plead  any  thing  in  bar  of  execution,  as  has  been/aid  before*    2  inft.  472* 

t  And  if  he  do  not  come  at  the  day^  or  peradventure  do  come,  and  t  The  par- 
Am  fay  nothing  why  execution  ought  not  to  be  done,  the  fheriff  fhdll  ^^\^  "' 
he  commanded  to  caufe  the  thing  inrolled  or  contained  in  the  fine  to  be  warned,  or 

executed.  regularty 

2  nihiis 
moined,  aad  then  by  default  execution  fliall  be  granted,  and  how  the  warning  is  to  be  made,  it  appears  in 
our  booiu.     2  Inft.  472  • 

^  The  coarie  of  the  court  of  C.  B.  Is,  that  upon  a  recovery  the  plaintiff  fhall  have  execution  upon  one 
nihil  returned.     2  Inft.  472.  ' 

\  In  like  manner  an  ordinary  fhall  he  commanded  in  his  cafi^  1|  oh*  \  This 

Jerving  neverthelefs,   as  before  is  faid  of  a  mean,   which  by  recog*  to'be  thus 

nizance  or  judgment  is  bound  to  acquit.  intended, 

^  that  if  a 

Icize  facias  be  brought  upon  a  recognizance,  or  upon  a  jud^cnt  in  a  writ  of  annuity,  and  the  ^eriff 
rttura  that  the  defendant  is  dericus  tc  bcneiiciaftis  nullum  hiibens  Uicujn  feodum,  &c.  the  plainCiF 
Aall  have  a  writ  to  the  bifhop  of  the  fame  diocefs  to  warn  the  drfcndant,  and  upon  warning,  or  2  nihtis 
Rtamed,  and  default  made,  or  if  he  appears,  and  flxcws  no  matter  \vhc;cfore  execution  ihall  not  be 
granted,  then  a  writ  ihall  be  awarded  to  the  bi/hop  to  levy  execution  de  bonis  ecclefiafticis. 
a  Inft.  472. 

I  This  claufc  was  added  in  majorem  rei  cantelam,  that  the  provifion  before  made  at  this  pari-  ment, 
cap.  9.  in  cafe  that  in  a  writ  of  mefne,  poftquam  medius  vcnerit  in  curiam  &  cognoverit,  quod  acq uic tare 


writof  melhe  Ibouid  only  take  his  fcire  facias,  men  §  no  fore-jua^ier  fliould  foliow  thereupon,  theiefore 
this  claufc  was  added,  that  the  f  jrmer  general  words  of  this  n6>,  five  alia  quaicunquc  irrotulata,  &c. 
fcould  not  take  away  the  benefit  of  the  former  aft  concerning  ihc  fore-judger  in  a  writ  of  mefne,  but 
as  has  been  faid,  this  ad  being  in  the  affirmative  takes  not  a«ay  neither  the  common  law,  nor  the  be- 
nefit of  the  former  aa  concerning  tlic  laid  fore-judger,  for  the  plaintift'  may  take  aivantagc  cither  of 
the  one  or  other,  at.his  ele^ion  j  whcitin  it  is  to  be  obfcrvc(!,  that  an  adt  of  parliament  cannot  be  maie 
too  plain ;  but  note,  the  fore-judger  is  given  only  againft  him  that  made  the  aciuiowledgmcnt,  or  agaiuit 
whom  judgment  was  given,  and  not  ag.vnft  his  heir,  and  therefore  this  aft  is  an  addition  declarative  XA 
the  former,  vis.  that  a  fcire  facias  may  in  thoic  cafes  lie  againft  the  heir.     2  Inft.  472. 

5  [32  3 

^  a.  Where  two  are  hound  by  an  obligniion  to  me  fmerally,  and  I 

take  aftion  and  execution  of  the  body  of  the  one,  I  ihall  not  have  ac- 
tion nor  execution  againft  the  otlier,  though  the  Crft  dies  or  efcapes. 

\     Br.  Executlooj  pL-S.  cites  33  H.  6.  47. 

Da  3«  Where 


S^  €xttm\w* 

3.  "Where  a  man  is  bound  in  a  recognizance  In  looL  ta  h^paid^ 
fuch  a  day  20/.  and  fuch  another  day  20 /•  and  fo  of  the  refiauey  &c< 

the  obligee  may  fue  for  every  day  broken  a  feveral  execution  by 
elegit  or  levari  facias,  and  (hall  not  ftay  till  the  laft  day,  as  lie 
ihaU  do  ill  cafe  of  an  obligation.  And  fo  nota,  that  elegit  is 
execution  upon  recognizance.  Br.  Execution,  pi.  142.  cites 
F.  N.  B.  130.  (H).  267.  (B). 

4.  Error. vrzs  brought  in  redditione /W/aV  in  nurit  of  debt y  and 
in  proclamattm  of  outlawry  in  itj  and  he  found  mainprife^  and  did 
not  \eep  his  day^  and  the  plaintiff  in  the  debt  prayed  capias  for  exe- 
cution; per  Mordant,  he  was  in  execution  by  the  mainprifej 
and  therefore  fhall  not  have  execution,  but  (hall  have  fcire  facias 
upon  the  recognizance  of  the  mainprize.  Per  Cur.  he  ivas  not  in 
execution  j  for  the  recognizance  was  only  to  the  king ;  quod  nota  9 
and  it  appears  here  that  once  execution  is  for  ever ;  for  he 
fhall  not  have  execution  again.  Br.  Execution,  pi.  92.  cites 
8  H.  7*  9,  10. 

5.  If  the  OreriiF  returns  cepi  corpus  upon  ca,  fa.  the  plaintiff  flial! 
not  have  other  execution.  Br.  Execution,  pi.  i  j  i .  cites  1 3  H.  7.  i. 
per  Keble. 

6.  So  if  he  returns  upon  a  fi.  fa.  quod  fieri  feciy  fed  mn  invent 
•t  [  33  1    empiores.     Ibid.  . 

It  appears  y^  3  2  if.  8.  cap.  5.     Whereas  hefore  this  time  divers  and  fundry 

aLblc  of^'  perfons  have  fued  executions^  as  ivell  upon  judgments  for  them  given 
the  ftat.  of  of  their  debts  or  damages ^  as  upon  fuch  flatutes  merchants ^  flatuteS 
3*  ^:  ^'  of  the  flapltj  or  recogttizancesj  as  have  been  to  them  before  madcy  re^ 
books,  that  eognizedj  and  knoivledged ;  and  thereupon  fuch  lands ^  tenements y  and 
cjttrafull  other  hereditaments^  as  luere  liable  to  the  fame  execution^  have  been  by 
andferfta  ^^^A;,^^/^  extent  to  them  delivered  in  execution  for  the  fatisfaEtion  of 
by  extent  re-  their  f aid  debts  and  damages y  according  to  the  laws  of  this  realm* 
turned  and  Ncvcrthelefsy  it  has  been  oftentimes  feeny  that  fuch  lands,  tenements j 
tn '^'^Aafl  and  hereditaments y  fo  delivercdy  and  had  in  execution,  have  been  re- 
never  be  ar.y  covcred,  or  lawfully  devefledy  taken  awayy  or  evi£led  from  the  pqiiief- 
re  extent       fjon  of  thc  (aid  rccovcrors,  obligeesy  or  recognizees,  their  exectsiors  or 

nfl^hn^'  ^S^y  ^^f^^  f^^^  ^"''^  ^^  ^^0'  ^^^^  ^^^  f^^h  fi^^^fi^d  and  payed  off 

hut  if  •  le  their  debts  and  damages  without  any  manner  of  fraudy  deceit y  covin, 

extent  be  collufiony  or  other  default  in  the  f aid  recoverorsy  obligees y  or  recogniT^eeSy 

wiaw**  /i>^;V  executors  and  afftgnSy  *  by  reafon  whereof  the  faid  recoverors, 

there  may  obligees y  and  recognizees  have  been  thereby  fet  clearly  without  remedy 

go  out  a  }jy  ^fiy  fnaftner  of  fuit  of  the  laWy  to  recover  or  come  by  any  fuch  part 

Co.  Ljtt.  '  ^^  parcel  of  their  faid  debts  and  damages  jas  was  behindy  and  not  by 

^90.  a.  %&  them  levied  or  receivedy  before  fuch  time  as  the  faid  landsy  tenement Sy 

•^'wh  ^^^  other  hereditaments  fo  by  them  had  in  executiony  vjere  recovered, 

the  tenant  lawfully  devefledy  taken  or  eviSled  out  of  and  from  their  poffefftons  as 

by  ezecit.  if  aforefaidy  to  their  great  hurt  and  lofsy  and  much  feeming  to  be  againft 

tion  has  equal  jufiice  and  good  confcience* 

given  to  him  by  law,  after  evidtidn,  there  the  (latute  extends  not  to  \Xy  \  for  the  ad  fays,  by  reafoa 
whereof,  the  faid  recovrrors,  obligeea  and  recognizees,  have  been  clearly  fet  without  remedy,  &c.  and  the 
Indy  refers  fo  tbetrcamhU,  and  the  party  ought  not  to  have  double  fati&fa^ion,  one  by  the  former  laws^ 
and  another  by  this  ftatutc. 

And  therefore  if  ^art  cf  the  land,  &c.  he  eviflcd  from  thc  teillnt  by  execution,  thh  ftafute  extendt 
not  to  it  J  becaufe  he  ihould  bold  tlie  tdidae  till  be  be  fiiUy  fatii£ed,  and  he  a;>ft  be  coacented  if  ail  b» 

cviOed 
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iviSLcA  faniinz  one  acre,  to  hold  that,  though  it  be  bat  a  poor  remedy ;  for  no  new  execution  in  that  cafe 
fie  can  have  upon  this  (Htu^e,  therefore  if  the  conufee  has  remedy  in  praefenu  for  part,  or  in  futuro  fot 
all  or  part,  this  ftatute  extends  not  to  it. 

zdly.  If  a  man  be  ^uad  to  A,  in  a  ftatiite  of  1000 1,  and  by  a  later  fiatute  to  B»  in  100 1.  and  B» 
frfl  extendi  J  and  then  A-  extendi  and  talces  the  land  from  B.  yet  B.  ihall  have  no  aid  of  the  ftatutc*  be- 
caufe  after  the  extent  of  A.,    B.  (hall  re-enjoy  the  land,  by  fjrce  of  this  former  execution. 

3dly,  If  the  nvlfe  of  the  conujor  recovers  dawer  againft  the  tenant  by  execution^  he  ihall  hold  over^  and 
iball  have  no  aid  ef  tbia  ftaruie. 

4thlyy  If  a  man^arx  out  bu  leffee  for  years,  or  difleiles  hVs  lefTes  for  life,  atid  after  acknowledges  a 
fiatute^  and  execxtion  isfmedz^ainA  him,  and  the  leffee  re^enterty  the  tenan:  by  execution,  after  the  kafcs 
cndedy  ihail  bold  over,  and  have  no  aid  of  this  ftatute.     Co.  Litt.  zSi;,  b. 

This  ftatute  ena£ls,  that  if  hereafter  any  *  fuch  lands y  tenements ^  *  T*^'*  *»«« 

where  there  are  rehear(ed  f(»ur  kinds  of  execution;  of  thofe  lands,  tee,  if(,  Upon  judgments  j  sdiy. 
Upon  ftatutes  merchant ;  3dly,  Statutes  of  the  (laple  ;  4thly,  Recognizances.  Thefe  recognizances 
be  of  two  forts ;  one,  ofual  recognizance*  taken  in  any  of  the  king's  courts  of  record  at  Weftminfier  ; 
another  in  nature  of  a  ftatute  ftaple,  by  the  ftatute  of  23  H.  S.  cap.  6.  This  conufee  of  the  ftatute  ftaplt 
hereafter,  in  this  ftatute  is  called  obligee^  becaufe  in  them  both  the  Teal  of  the  party  is  put,  and  the  tenant 
by  eie^t  upon  judgments  and  recognizances  fliall  hold  the  land,  &c.  until  he  be  anfweied  his  debt 
without  mlies,  cofts,  ice.  But  tenant  by  ftatute  merchant,  tenant  by  ftatute  ftaple,  or  by  recognizance 
in  nature  of  a  ftatute  ftaple,  ftiall  hold  the  land,  &c.  until  his  debt  be  paid,  together  with  mifes,  cofts,  ilcc. 
a  Inft.  678. 

Or  Jball  he  f  had  and  delivered  to  anyperfon  or  perfons  in  exccu^  t  The 

tion  as  i$  afore/aid.  Tby  ^^^^  ' 

upon  judgments  or  recognizances,  to  have  the  moiety  in  execution,     ft  Inft.  678..-  D^'/iveredf  is 

iy  mirate  upon  the  other  three,  upon  the  whole  land,  &c.  of  the  conufor }  but  after  tbt  extent  in  tboi'e 
^rce  cafes  [cfilf.tftatutes^  or  rgcognixaaces  in  nature  of  a  ftatute)  returned,  the  conufee  may  enter  without 
any  delivery  ij  the  (heriff  by  force  of  the  liberate  ;  and  he  that  To  enters  without  any  del.Very  is  within 
file  aid  and  benefit  of  this  a^,  which  fpeaks  of  delivery*     2  Inft.  67S. 

X  upon  anyjufl  and  lawful  title ^  matter y  condition^  or  cdufe  nvhere-  X  That  is, 
withal  the /aid  landsy  tenements ^  and  hereditaments  nvere  liable^  tied,  and  )r^J°|||^ 
loundy  atfuch  time  as  they  ware  delivered  and  taken  into  execution,  and  lawful 

title,  &c, 
before  the  judgments,  ftatutes,  or  recognizances,     z  Inft.  67?. 

fl  Shall  happen  to  he  recovered,  lawfully  devefed,  taken  or  evlEfed  II  ^y  **»« 

cut  of  and  from  thepojfeffion  ofanyfuch  per/on  and  perfons  as  now  have  t^u  |*^  ^ 

and  holdy  or  hereafter  fhall  have  and  hold  the  fame  in  execution  as  is  tbe  wbcle 

aforefaid,  without  any  fraud,  deceit,  covin,  collufion,  or  other  default  ^"j'?  *«• 

cf  thefaid  tenant  or  tenants  ffy  execution,  cution,  and 
tfae  wbole  intereft  of  the  land  in  execution,  muft  bt  recovered^  devefted,  or  evifftd,  for  the  reafona  and 
tsntu  there  cxpreftfed.     2  Inft.  678. 

J 

§  Before  fuch  time  as  the  faid  tenants  by  execution,  their  executors,  §  Here  arc 

rr  adminiftra- 

oraffigns,  ^  ror,,  and  f3 

tlirou^h  the  whole  aS,  undtrftoad,  becaufe  they  are  in  equal  mifchief,  and  likewife  and  for  the  fame  rea- 
foo,  albeit  affignees  be  named  in  this  branch ;  yet  they  are  implied  throughout  this  adt  in  branches  ne- 
celTary,  where  they  are  not  named,     a  Inft.  679. 

A  man  makes  a  leafe  for  years,  rendering  rent,  the  leftbr  oufts  the  leflTee  and  binds  himre!f  in  a  ftature, 
the  land  is  extended,  and  delivered  to  the  conufee,  the  leflee  re-enters,  this  is  no  evididn  within  this  fta^ 
fate ;  for  it  appears  by  the  preamble,  that  the  conufee  muft  be  clearly  without  remedy,  &c.  but  here  the 
conufee  thall  have  the  rent  referved,  and  the  reverHon.     a  Inft.  679. 

[  34  ] 

%  Shall  have  fully  and  wholly  levied  or  recovered  the  faid  whole  ^  Altiwugh 

jjt..    ^j  J  ''J  J  jj^g  conulce 

Mt  and  damages,  j^,^^  ,^ 

cetved  the  whole  debt  by  execution  upon  the  ftatute  merchant,  ftatute  ftaple,  or  recognizance  in  tne  m-. 
t%rc  of  a  ftatute  ftaple,  yet  cannot  Che  conulor  enter)  tor  he  mull  iioid  the  land  until  he  be  I'adilicd,  n  >t 
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enly  of  hii  dtbt  but  of  his  colls,  damages,  labours  and  ezpences ;  odierwife  It  is  in  cafe  of  elegit^  as  iat 

been  faid,  for  there,  after  the  debt  fatiificd,  the  conufor  may  enter  j  for  tenant  by  elegit  holdi  the  land 
bat  until  the  debt  ts  fatisfied.     2  Inft.  6S0. 

5th}^>  This  ftatute  rtmft  tnt  he  taken  VtteraUy^  but  according  to  the  meaning  \  therefore  where  the 
letter  is  until  he,  &c.  or  his  affigns  (hall  fully  and  wholly  have  levied  the  whole  debt  or  damages  j  If 
be  has  alfigned  feveral  parcels  to  Je^eral  affi^niy  yet  all  tbej  Jb^ll  havt  tie  lani^  hut  till  the  whole  debt  ht 
feid.     Co.  Utt.  289.  b.  • 

•  Thefe  ♦  Jw  the  which  the  fodd  landsy  tenements^  and  other  hereditaments 

not  to  be       t  ^^^^  delivered  and  taken  into  execution^  as  is  aforefaid : 

taken  literally,  but  according  to  the  meaning  of  the  makers  of  this  law,  and  ever  fuch  conftroQion  is  to 
be  mace,  as  the  party  grieved,  and  in  equal  mifchief  may  be  relieved :  sind  therefore  if  a  feigniory  coO' 
Aiding  of  feahy  and  rent  be  delivered  in  execution,  and  after  the  rent  became  ieck  by  fur^ufage,  and 
after  is  evi£ieo,  he  (hall  h<ive  the  remedy  of  this  ilaiute  \  but  if  a  villain  be  delive.ed  irr  execution, 
and  the  villain  purchafe  land  in  fee,  and  the  tenant  by  execution  enter  into  the  pe.quilite  of 
the  villain,  and  afier  it-  is  cvi€Udf  he  ihall  have  no  remedy  by  this  Itatate;  the  caufe  is  apparent. 
%  Inft.  680. 

6thly,  Where  the  words  be  (for  the  which  the  faid  lands,  &c*  were  delivered  in  execution)  a  dif- 
feifor  conveys  ia:  ds  to  the  king,  who  grants  the  fame  over  to  A.  and  his  heirs  to  hold  by  fealty^  and 

aol.  rent,  and  after  grants  the  feigniory  to  B. B.  knowledges  a  ftatute,  and  execution  is  fued 

of  the  i'eigBioiy.  A.  dies  without  heir,  and  the  conufee  enters,  and  is  evicted  by  the  ditleifee,  he  ihall- 
have  the  aid  of  this  liatate;  and  yet  it  is  out  of  the  letter  of  the  law,  for  the  feigniory  was  delivered 
'in  execution*  and  not  the  tenancy  j  but  be  was  tenant  by  execution  of  thofe  lands;  and  therefore 
within  the  ftaiute.  Cut  the  perquifite  of  a  villein  being  cvidied  is  out  of  the  ftatute,  for  he  is  tenant 
in  fee  fimple  thereof,  and  not  tenant  by  execution.    Co.  Lite.  ?.Sq.  b.  200.  a. 

•f  7thly,  Where  the  words  be  (delivered  and  taken  in  execution),  yet  if  after  the  liberate  the  copuiee 
enteri  (as  he  may)  fo  as  the  land  is  never  delivered,  yet  is  he  within  the  remedy  of  this  ftatute,  for  he 
is  teftant  by  execution.     Co.  Litt.  290. 

J  If  jndg-  J  Then  ever j  fuch  recsveror^  obligee^  and  recognizee  Jball  and  may 

ttccutbn  ^^^'  ^'"^  purfue  a  ivrit  of fcire facias  out  of  the  fame  courts  from  'whence 
be  awarded  the  faid  former  writ  of  execution  did  proceed  againfl  fuch  perfon  or  per^^ 
"fc^B^^"^^  y&»/  as  the  fend  writ  of  execution  was  firfl  purfued^  their  heirs ^  exe^ 
and  in  a*  cutors  or  offigns  of  fuch  landSi  tenements^  or  hereditaments y  as  were 
writ  of  or  had  been  then  liable  or  charged  to  the  faid  execution  returnable  into 
•1^ *n!e.?t  is  '*^y^^  ^^^  ^  ^  certain  day,  being  full  40  days  after  the  date  of 
i%medin  the  fame  writ. 
p.  R.  the 

tenant  by  execution  may  upon  evidion  have  a  fcire  facias  oat  of  B.  R.  for  it  ia  th«  £une  conit  iq 
equal  mifchief  to  the  party  grieved.     2  Inft.  680.  * 

8thly,  Where  the  ftatute  fays  (then  every  fuch  recoveror,  obli^  and  recognizee  ftxall,  &c.),  and 
fays  not,  their  executors,  adminiifntors,  or  ai}igns,  but  they  arc  omitted  in  this  material  place,  yet 
by  a  benign  interprttation  this  ftatute  ftiall  extend  to  them,  becauie  they  are  mentioned  in  the  next 
precedent  daufe  of  the  evi£^ion,  and  the  remedy  muft  by  conftrudion  be  extended  (o  aU  the  pcrfcuiA 
that  appear  by  the  i6t  to  be  grieved  j  a  point  worthy  the  obfervation.     Co.  Li;t.  290.  a. 

9thiy,  '^here  the  ftatute  gives  a  fcire  facias  out  of  the  fame  court,  &c.  if  the  record  he  remoTcd 
'  by  writ  of  error  into  another  court,  and  there  affirmed,  the  tenant  by  execution  that  i^  evified  fliall 
have  a  fcire  facias  by  the  equity  of  this  ftatute  out  of  that  court,  becauie  the  fcire  facias  moft  be 
grounded  upon  the  record,  et  fie  de  fimillbus.     Co.  Litt.  290.  a. 

icthly.  Where  the  ftatute  gives  the  fcire  facias  Igainft  fuch  perfon  or  prrfons,  kc,  that  weie  partiet 
to  the  firft  eiecut  on,  their  heirs,  executors,  or  alTigns,  frc.  this  muft  not  be  taken  fo  generally  as 
the  letter  Is ;  for  if  the  ftrft  execution  were  had  againft  a  purchafor,  &c.  fo  as  nothing  was  liable 
in  hib  hands  but  the  land  recovered ;  if  this  land  be  evicted  from  tenant  by  execution,  no  fcire  facial 
/hali  be  aAarded  againft  him,  bis  heirs,  executors,  or  a(Bgns }  but  if  he  has  other  lands  fubjed  to 
the  execution,  then  a  fcire  facias  lies  againft  him  or  his  aftigns,  but  not  againft  his  execntonj  neither 
in  that  cle  can  he  have  a  fcire  facias  upon  the  ftatute  againft  the  firft  debtor  or  recognizor,  becanfe 
it  ^ive .  it  only  againft  him,  &c.  that  was  party  to  the  firft  execution,  bis  heirs,  executors,  or  af* 
figns :  but  if  there  be  feveral  affigns  of  feveral  parcels  of  lands  fubjed  to  riie  execution,  one  fcire  fa- 
etas  upon  this  ftatute  (hall  lie  againft  all  the  affigns  ;  fed  eft  modus  in  rebus.  This  little  ufte  fball 
give  a  light  to  the  diligent  reader,  not  only  to  fee  into  the  fecrets  of  this  ftatute,  but  into  others  aUb  of 
the  like  nature.     Co.  Litt.  2  ;o.  «. 

[  35  ]  -^^  which  day  the  defendant  being  lawfully  warned,  male  default^ 

or  appear  and  do  mt  Jhew  and  plead  a  fuffident  matter  or  caufe,  other 

tbam 


Crectttfom  35 

fian  the  acceptance  of  the  /aid  landsy  tenements  and  here£tamentSyhj 

the  f aid  former  nvrit  of  execution ^  to  bary  avoids  or  difcbargCf  the  /aid 

fuzt  for  the  reftdue  of  the  faid  debt  and  damages  remaining  tmleviedp 

mr  unreceived  by  the  faid  former  execution  ;  then  the  Lord  Chancellor^ 

or  other  fuch  juflice  or  jufHces^  before  whom  fach  writ  of  fcire  facias 

Jhall  be  returnable ^  fhall  make  eftfoons  a  new  writ  or  writs  out  of  the 

fmd former  record  of  judgment  ^  flatute  merchant  ^  fat  ute  flaple^  or  re* 

cognizance  of  like  nasitre  and  effeSl  as  the  faid  former  writ  ^execution 

waSy  for  the  levying  of  the  reftdue  of  all  fuch  debt  and  damage  as 

then  jball  appear  to  be  unleviedy  unfatisfiedy  of  unpaidy  of  the  whole 

fum  or  fums  in  the  faid  former  writ  of  execution  contained;  any  law\ 

cufomy  or  other  thing  to  the  contrary  hereof y  heretofore  ufed  in  any  wife 

notwthflanding. 

8.  The  conufee  of  a  flatute^ftaple  diedy  his  executors  fued  an  execu^ 
tion  in  the  Chancery,  and  the  fheriff  returned  on  the  inquifition, 
that  the  conufor  was  dead,  and  alio  an  inquiftion  of  an  extent  of 
the  lands  of  the  conufor,  but  did  not  mention  any  certain  eflatCy  but 
generally  that  he  was  feifed  the  day  of  the  recognizance  of  the 
mapor  of  Brod.  where  the  name  of  the  manor  is  Bor.  without 
(hewing  what  cftate,  &c.  and  yet  a  liberate  iiliied  upon  this  re- 
turn, and  was  returned  ferved,  viz.  that  the  executors  had  ac- 
cepted this  according  to  the  extent.  The  opinion  of  the  jullices 
fliewn  to  the  Ld.  Keeper  was,  that  the  executor,  or  the  executor 
of  the  executor,*  if  he  received  no  profit  of  it,  may  pray  a  re-cx- 
tent  upon  this  infufficient  and  uncertain  return  \  for  the  firft  was 
void  s  for  (feifitus)  may  be  pro  termino  vitae,  or  in  fee  tail ;  in 
which  cafe  -the  land  after  his'  death  is  not  extendible,  and  therefore 
where  the  death' of  the  conufor  appears  on  the  return^  it  ought  to 
he  found  that  he  was  feifed  in  fee  only*  Dyer,  299.  a.  pi.  ^I.  Pafch. 
13  Eliz.  Anon. 

9.  If  execution  be  had  on  a  puifne  flatutCy  and  the  fame  is  after- 
wards  avoided  by  'a  more  ancient  JiatutCy  and  afterwards  the  ancient 
ftatute  is  fatisfied,  the  puifne  recognizee  may  re-^nter  without 
fuing  forth  any  new  execution  ;  per  Manwood  Ch.  B.  3  Le.  239* 
pi.  328.  Mien.  32  &  33  Eliz.  in  the  Exchequer,  in  Curfon's 
cafe. 

1  o.  If  part  of  the  land  he  evi^edy  the  party  (hall  not  have  remedy 
•  upon  the  ftat.  32  H.  8.  cap.  5.  per  Coke  Ch.  J.  to  which  Crook 
J.  agreed.  And  the  Court  held  it  to  be  no  diflFerence,  thqugh 
the  judgments  were  given  in  fever al  courts-  againfi  fever al  perfonsy 
and  at  feveral  timesy  and  where  it  is  but  one  judgment  again/i  one 
ferfon.     Godbv  258.  in  pi.  355.  Ptfch.  12  Jac.  B.  R. 

11.  If  a  latter  extent  be  avoided  by  an  ancient  extent,  after  the 
ancient  extent  be  fatisfied  the  latter  extent  fliall  have  the  land  ac- 
cording to  his  (irft  extent,  and  without  any  re-extent.    Brownl.  39. ' 
Mich.  TO  Jac.  Anon. 

12.  If  execution  be  lawful,  and  upott  lawful  procefsy  and  the  Palm.  417. 
party  is  delivered  outi  of  execution,  then  he  {hall  not  be  taken  ^-^V*  ?^- 
agam  m  execution ;  but  if  he  is  taken  in  execution  upon  erroneous  i_L«t. 
procefsy   and  he  is  delivered  out,  he  may  be  taken  again  in  execution ,    192.  S.  c. 
for  the  firft  execution  was  erroneous,  and  is  no  record,  it  being 
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fcvcrfed;  per  Dodcridgc  J.   Godb.  372.  pi.  461.  Pafch.'  3  CaA 
B.  R.  in  cafe  of  Fifh  v.  Wifcman. 

13.  Judgment  againft  the  defendant  in  G.  B.  and  a/^r  tie  year 

a  ca*  /a.  was  aivarded  %vithout  a  feu  fou  and  the  defendant  takeii^ 

who  brought  a  writ  of  error  in  B.  R.  and  the  defendant  was  dif^ 

charged  ,•  afterwards  tne  plaintiff  fued  out  an  alias  ca.  fa.  without  a 

fci.  fa,  and  the  (hcrifF  returned  cepi^  an4  thereupoti  the  defendant 

moved  to  be  difcharged,  becaufe  he  being  o|^ce  in  execution  an4 

let  at  large,  {hall  not  be  in  execution  again,  but  held,  that  being 

r  og  1     not  lawfully  in  execution  and  the  execution  being  reverfed%  hie  may  h 

taken  in  execution  again*     Lat.  192.   ^illl    2  Car.    Wifeman  v, 

Fiih.  *^ 

^^sv  14.  After  an  hah,  fac.  poffcfftonem  executed,  be  ifby  flieriflF  or 

Lovdcfs  v.*    voluntary  delivery  of  poffeflion,  if  the  party  he  turned  out  again  hy 

RatcljflT,        defendant's  tneansj  he  may  have  a  new  hab.  fac.  pof]'e0ionem  by 

if  therc°be    Hiotion  in  couft,    and  attachment  againft  him,     But  if  after  quiet 

agreement     pojfeffion  others  enter ^  he  muft  have  new  aftion  or  reftitution,  or 

^ P^cc^ '     ^^^^  by  this  means  by  praftice  the  flierifF  may  turn  out  any  of  his 

fatuVlf  h    after-IeifTces  on  nonpayment  of  rent.     Nota  pro  regula.  Keb.  779. 

b€den!ci,  1  pi.  22,  Mich.  1 6  Car  2.  B.  p.     Ratcliff  y.  Tate» 

new  writ 

HUy  be  had,  but  after  the  year  there  muft  be  a  motion  for  it  in  court.  .  Sidt  ^^^,  pi.  75.  Mick. 

16  Car.  2.  B.  R.  Anon  feems  to  be  S.  C.  and  is,  s\t.  nota,  that  hab.  fac.  p^fTeBions  Ciall  not  be 
granted  after  the  year  after  the  judgn:ent  witisout  motion  in  court  \  and  if  it  be  once  executed,  though 
the  paicies  are  turned  out  immediately  by  a  trick)  yet  thpy  cannot  have  a  hab.  fac  poHenionem  without 

^notion  in  court..<^-: S.  P.  and  fan.e  diftln£tion  as  ^  Keb.  fupra>    per  Holt  Ch.  J.    Ld,  Raym* 

ACp,  482.  Trin.  X  X  W.  3.  in  cafe  of  the  King  v.  Hams. 

SStlfft^^'  ^S^^  feems  there  fliall  be  no  rcrextent  on  JlatutCTJlaple  after  the 
pJehad  *"'  extent  filed.     Sid.  356.  Hill.  19  &  20  Car.  2,  B.  Jl.  A»on. 

lands  in  fevera!  counties,  and  cognifee  extended  in  one  CQunty  only,  and  the  extrnt  was  returned  and 
£led.     Ld.  C.  Macclesfield,  upon  a  petiiion,  gave  leave  that  a  Ipecial  praverbe  enleie4  on  the  record  of 
tht  extent,  /hewing  that  the  cognifor  died  feifed  in  fee  of  iands  in  fe\erai  other  counties,  vis  in  S.  N. 
^c.  and  praying  that  the  conufee  be  at  liberty  to  fue  out  extents  iipon  tHI  lands 'in  all  thofe  counties* 
%  Wms.*sRep.  91.  HfU.  1722.    Oats  leHeeof  Jolifi'v.  Robinfon. 

16.  In  deht  upon  a  judgment ;  the  defendant  ^/W^r^,  that  he  wqs 
taken  upon  a  ca,  fa,  and  committed  to  the  marfbal  of  B.  R.  and  that 
he  had  paid  the  money  to  him  in  fatisfaElion  of  the  judgment.     Ad- 

^  judged  no  plea,  becaufe  the  mar.(hal  has  nothing  (o  do  to  receive 

the  debt,  but  to  detain  the  defendant  in  prifon  till  he  has  paid  the 
plaintiff.     2  Lev.  203.  Trin.  29  Car.  2.  B.  R.    Tailoy  v.  Bekon, 

1 7.  Bill  to  have  a  Jiatute  re-extended  on  other  lands ;  defend.- 
9nt  who  was  an  incumbrancer  of  thofe  other  Izvids  pleads  the  for- 
mer extent,  and  an  inquifiticm  and  liberate,  and  ayers  it  to  be  oz^e 
and  the  fame  ftatute.  Flea  allowed.  Fin.  R.  287.  Hill.  29  Cs^r.  2^ 
Wolmer  v.  Bendifh.  ^  '    , 

1 8.  By  acceptance  of  lands  on  a  liberate  plaintiff  is  concluded 
to  have  other  execution  againft  the  goods.  3  Lev.  269.  Pafcti^ 
2  W*  &  Mf  in  p.  B^  Barker  v.  Dye  adminiftratpr  of  Pve. 
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(U.  a.  4)     After  Delivery  by  Parliament. 

I.  /^NE  in  execution  had  a  writ  of  privilege  of  parliament,  upon  ^**;  ^93- 

^^  which  the  flicriff  fcts  him  at  liberty,  yet  he  (hall  be  taken  by  Dodc- 

in  execution  again  after  the  parliament  is  ended.      Godb.  373.  ridge j— 

by  Hyde  Ch.  J.  cites  Dyer,  59,  60.   [Pafch.  37  H.  8.]  Tncwin-  s*c/cilL* 

yard's  cafe.  by  Dode. 

ridge. • 

Heath's  Maxims,  279.  cites  S.  C,  vnd  fays  it  was  r^folTed,  fir{(,  That  the  privil^e  was  grant* 
able,  DOtwithftandiDg  the  execution ;  becaufe  the  king  and  realm  hav^  an  intereft  in  the  body 
of  every  burgcfs  of  parliament,  and  the  cotpmonweal  ihail  be  preierred  before  the  intereft  of  any  private 
perfon.  Secondly,  That  after  the  parliament  ended,  he  might  be  taken  in  execution  again ;  for 
that  the  plaintidf  ^all  not  be  prejudiced  in  his  execution  by  the  a&  of  the  law^  which  doth  wrong  to 
Aomop 

2f  I  Jac^  I.  cap,  13,  yi  I,  2.  If  any  perfon  heit\g  arrefted  in  [  37  J 
executio9^  and  by  privilege  of  either  houfe  of  parliament  fet  at  liberty^ 
the  party  at  wbofe  fuit  fuch  execution  was  purfued,  his  executors  or  . 
ftdmini/lratorsj  after  the  privilege  of  that  feffion  of  parliament,  in 
which  fuch  privilege  fball  be  granted,  fhall  ceafe,  may  fue  forth  a  new 
€vrit  of  execution,  as  if  no  fUch  former  execution  had  been  ferved. 
And  nofheriff  or  officer,  from  whofe  cuflodyfuch  perfon  arrefled Jball 
be  delivered  by  privilege,  fhall  be  charged  for  delivering  out  of  execution 
anyfuch  perfon  by  privilege  of  parliament  fet  at  liberty* 

S.  3.  This  ah  fball  not  diminifh  any  punifbment,  to  be  by  cenfure 
in  parliament  infUcled  upon  any  phfon,  which  Jhall  make  or  procure 
fuch  arrefl* 

3  In  an  account  againft  B,  judgment  was  given  quod  com- 
putet, and  before  the  audifors,  he  makes  an  uncertain  account, 
and  was  committed  till  %e  had  tnade  a  full  and  perfeB  (iccount,  and 
irftcr  B.  was  delivered  by  privilege  of  parliament ;  procefs  was 
prayed  to  retake  B.  and  to  bring  him  again  into  the  court,  and  it 
was  thought  not  to  be  within  the  ftatute  of  10  Jac.  becaufe  B. 
Tjras  not  in  execution,  nor  for  any  certain  duty.  And  by  the  Court 
^  ne^y  pp.  ad  comput.  (hall  not  iiTue,  for  then  all  that  was  done 
l)efore  the  iirft  auditors  will  be  annulled,  as  i  £.  j.  i.  b.  But  a 
Jpecial  writ  fhall  iffue^  reciting  all  the  matter,  and  to  bring  him 
'  again  into  court,  and  being  there  ht  fhall  be  committed  to  prifon  by 
the  Court,  there  to  remain  until,  isfc.  ut  fupra,  which  was  done 
accordingly.     Nov,  17;    BrceVton's  cafe* 


« 

(U.  a.  5)     After  Dying  in  Execution. 

I.  yN  debt  it  was  agreed  arguendo,  that  if  a  man  takes  a  body  in 

^  execution  by.  ca*fa.  and  the.  party  dies  in  prifon,  he  fhall  not 

have  execiftipn,  but  if  he  efcapes,  the  party  fhall  have  account 

againft  the  ws^rdens  per  Prifot.     Br,  Execution,    pi.  8.    cites 

%.  %l  Jac. 


37  JCxtmtUm, 

,  1%  11  Jae.  r.  cap.  24.  T%e  parties  at  whofefutt  any  perfon  Jhall 
Jland  charged  in  execution  for  any  debt  or  damages  recovered^  their 
executors  or  adminifirators  may^  cfter  the  death  of  the  perfon  f9  charged^ 
end  dying  in  execution^  have  new  execution  againfl  the  lands  and  t^ 
tumentSy  goods  and  chattels^  of  the  perfon  fo  deceafed^  as  they  might 
have  had  iffuch  perfon  had  never  been  in  execution, 

J.  S.  3.  This  aBfhall  not  give  liberty  to  any  per/on  at  whcfefuit  any 
^  party  fhall  be  in  execution^  Qfpd  die  in  executiony  to  have  any  new 
execution  againfl  arty  lands  or  hereditaments  of  fuch  party  dying  in  exe-* 
eutiorty  which  fhall  after  the  f aid' judgment  be  by  him  fold  bona  fide  for 
the  payment  of  any  of  his  creditors^  and  the  money  nvhich  fhall  be  paid 
for  the  lands  fo  foldy  either  paid  or  fecured  to  any  ^  his  creditors  to 
dif charge  of  their  debts* 


Fitzh.  Eze. 


(X.  a)     What  Execution  may  be  after  other* 
After  Capias  or  Fieri  Facias. 

m 

|[i.     A  FTER  a  fieri  facias  prayed  of  record  he  may  have  an  elegit. 
-^  Contra  27  E.  3.  89.  b.] 
cirion  "*'       t2-  MtCT  ^fierifacias  returned  nihil  J  zn  elegit  Ucs.  30  E.  3.  24.] 

126.  cites  S.  C. S.  P.  Br.  EJe^it,  pi.  lo. 

+  Br.  Exc-        f  J,  After  z  fieri  facias  he  may  have  an  elegit,  f  15  H.  7.   15. 

crfi'uS'- 1 47  E.  3. 26.  b.] 

S.  C. }  6r.  Ek|$it,  pi.  5.  cites  S.  C.       ■      Br.  Execution,  pi.  128.  cites  S.  C.  Fit»!u 

Execution,  pK  123.  cites  Hill.  50  £.  3.  S.  P.  and  feems  t^  intend  S*  C. 

Br.  Execn-       [4,  So  after  a  fieri  facias  he  may  have  a  capias,     ic  H.  7.  i  c, 

tion,  pi.  7a.   «,  H    1     IQ   b  1> 
S.  P.  cites     21  n.  7.   19.  D.J> 

21  H.  7   i9.<*— Br.  Exigent,  pi.  40.  cites  S.  C.  Het.  159.  S.  P.  though  part  of  the  debt  is 

latisfied.     Hill.  5  Car.  C.  B.  Cate  ▼.  Fleetwood. 

Fieri  facias        ["j.  If  a  man  recovers  debt  againfl:  B.  and  levies  part  of  the 

levy  20I.  ^^^^  by  fieri  facias  which  is  returned,  yet  he  may  take  the  body  of  B. 

the  (heriff  in  exccution  by  a  capias^or  the  reftdue  of  the  debt.  M.  4  Ja.  B.  R, 

letumed  per  Cur.  refolved  between  Cark  and  Copping.] 

quod  leva- 
vie  10 1.  &  quod  non  habet  plura  bona,  by  which  the  plaintiff  had  other  fieri  facias,  upon  which  the 
iheriff  returned  quod  nihil  habet,  by  which  the  plaintiff  prated  ca.  fa.  and  had  it  for  the  refidue^  quod 
BOta.     Br.  Executions,  pi.  ici.  cites  1 8  E.  4.  11. 

In  debt  the  plaint.fF  lecovered  400 1.  and  upon  a  fieii  facias  lool.  was  levied  and  returned.  Afber* 
wards  a  cap.  ad  fatisfaciendum  i^ued  for  the  whole  400 1.  wheteas  it  ought  ro  have  been  only  for  the  re. 
ina:ning  30c  1.  and  the  judgment  of  execution  wasreverfcdj  for  the  levying  the  jool    was  retamed 

of  record  upon  the  fieri  facia..     Mo.  598.  pi.  8x9.   Mich.  34^35  HIiz.  WelUv.  Denny. Cra. 

E.  344.  pi.  15.  Dennis  v.  Wells.  Mich.  35  &  36  Eiiz.  S.  C.  held  accordingly,  that  it  ought  to  have 
maie  xneuiioo  of  the  tnoney  levied  before. 

f  6.  If  two  are  hound  jointly  and  feverally,  and  judgment  given 
againft  them  upim  feveral  pracipesj  the  plaintiff  (hall  not  have  a 
fieri  facias  agaitfl  one,  and  a  capias  ad  fatisfaciendum  againjh  the 

oiher^ 
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§tha'f  but  ought  to  have  but  9ne  manner  of  execution  againfi  both* 
M.  II  J2,  B.] 

[7.  If  a  capias  ad  fatisfaciendytn  be  awarded^  though  the  iheriff 
returns  a  non  ejl  inventus^  yet  be  fliall  sot  have  other  execi^tion 
after.     20  £.2.  E^cution,  I32*l 

Q8»  If  a  man  recovers  debt  «r  damages  againft  B.  and  after  B.  is  ?'•  Execn- 
put  in  execution  for  this  upon  bit  prayer^  he  fhall  not  after  have  an  ^\^*  ^s^q* 
elegit  ox  fieri  facias  againft  him  for  it.     22  Aff.  43*  47  £•  3.  £xe»  for  the  tak- 
Ctttion.  4J.  he  fhall  not  have  elegit.!  '^^  ^^  ^^ 

fuit  or  prayer  is  full  execucioo. 

[9.  If  a  man  recovers  debt  againft  B.  and  after  B.  is  put  in  ^xr-  And  though 
cuhon  by  force  of  a  capias  ad  fatisfaciendumy  the  plaintiff  has  dc-  ^  ca°ia»*«*d 
termined  his  eledioni  fo  that  he  cannot  after  have  an  elegit  or  fieri  faciu 
fieri  facias.    M.  43  a^d  44  £Iiz.  B.  R.  per  Cur.1  ^t  the  fame 

time,  yet 
if  the  defendant  be  taken  on  the  ca.  (a.  the  Court  will  qna/h  the  fieri  facias*     For  per  Cur.  thongli 
f  plaintiff  may  for  his  own  fecurity  tdce  out  i  wfits,  yet  he  can  execute  but  one.     8  Mod.  30a*  Triiu 
10  Geo.  1725*  Stamper  ▼.  Hodlbob 

•C39I 

[lo.  If  A.  be  taken  in  execution  upon  a  capias  ad  fatisfaciendum 
at  the  fuit  of  B.  and  ef capes  from  thejberijfy  and  no  return  is  mado. 
of  the  writ  nor  is  itfiledy  nor  any  record  made  of  the  award  of  the 
capiasy  B.  may  have  ^ifcire  facias  againft  A.  upon  the  judgment,  and 
fo  after  have  elegit  or  any  other  writ,  P.  8  Car.  B.  R.  adjudged 
upon  a  demurrer  between  Sir  Robert  Mounson  and  Clayton.] 

[11.  &  if  A.  be  taken  in  execution  upon  a  capias  at  the  fuit  of 
B.  and  efcapes  from  die  iherifF,  and  all  this  is  pleaded  and  confeffed  upon 
a  demurrer y  but  it  is  not  pleaded  that  the  capias  was  filed  or  returned^ 
B.  may  have  new  fcire  facias  againft  A.  to  have  execution,  and 
fo  after  have  elegit  or  any  other  writ.  P.  8  Car.  B.  R.  between 
Sir  Robert  Mounson  and  Clayton,  adjudged  upon  a  de-  ^ 

n»urrer,  the  which  intratur  Tr.  7  Car.  Rot.  1343-  Imyfclfbeing 
of  defendant's  counfel.] 

12.  In  falfe  imprifonment  the  defendant  w^s  condemned  in  da-  |'^'  ?'• 
mages,  and  fieri  fadas  awarded  and  returmd  nihily  and  therefore  pi^^  cioi 
ca.fa.  ijfuedi  quod  nota,  that  upon  return  of  nihil  2i  capias  lies  after  1 5  H.  7. 
fieri  facias.     Br.  Execution,  pi.  xp.  cites  45  E.  3.  19.  i^'o  ^i"^ 

S>   p.   Otm 

f  Jegit,  pUao.  cites  tit.  Elegit  in  the  old  tenures.  S.  P.^r.  Exigent,  pi.  13.  citei  45  E.  3. 19* 

13.  Sheriff  on  a  fieri  facias  levies  the  money  and  delivers  it  to  the 

party y  yet  if  it  be  not  paid  in  the  court y  the  party  may  have  a  new 

execution,  and  it  is  no  plea  to. fay  that  he  paid  the  fame  to  the 

party  ^  for  it  is  not  of  record  with  pstying  the  money  in  court, 

Godb.  147.  pi.  i88.  cites  11  H.  4.  50. 

14.  If  a  man  takes  elegit,  he  (hall  not  have  t  ca.fa.  nor  \fi»fa.  \^^l^{^ 
after  \  per  Davers ;  and  tliis  fecms  to  ,bc  where  the  elegit  isferved*  a  mm  ukea, 

Bt.  Execution,   pi.  8.  cites  33  H.<J.   47.  elegit,  and 

ictiirns  that  the  defendant  has  no  goods  nor  land  after,  Uz%  by  which  he  prayed  capias,  and  could  .not 
haw  it.     Ibid    pi.  64>  X5  H.  7.  14,  I  5.  J  S.  P.  Ibid.  pi.  93.  cites  5  E.  4.  41. 

%•  P.  Bf«  EU^U^  pi.  20.  cites  Old  Tonures  tit,  Elegit. 

15.  Detinue 
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1 5.  Detinue  of  a  box  of  evidences  :  the  plaintiff'  died  after  juJgmerti 
and  before  execution,  and  ty  award  the  executor fhall  have feri facias 

for  the  damages  and  diflringas  for  the  box  and  evidences,  upon  which 
ih^fheriff  returned  ijfues  13/.  ahd  upon  the  fieri  facms  quod  cepit  grana 
ad  volenti  60/.  ad  quod  non  inverut  eniptores,  and  the  damages  'were 
Sol.  and  that  the  defendant  had  no  lands,  tenements,  nor  goods,  upon 
which  to  make  execution,  by  which  the  Court  awarded  capias  for  the 
refi  of  the  damages,  and  writ  of  venditioni  exponas  to  fell  the  grain, 
and  capias  to  deliver  the  box  find  evidences  againft  the  defendant. 
Br.  Execution,  pi.  103.  cites  20  £.4.  3. 

16.  Note,  per  Fairfax,  in  a  cafe  of  a  ftatute  ftaple,  where  a  man 
recovers  debt  or  damages,  he  may  choofe  to  have  ca.Ja.  or  elegit,  and 
if  he  takes  the  ca-fa*  ht  fhall  not  have  elegit.  Br.  Execution,  pi.  64. 
cites  15  H.  7,  14,  15, 

17.  Upon  a  ca.fa.  to  the  flieriff  of  Middlefex,  he  made  a  pre^ 
cept  to  the  bailiff  oi  the  liberty  of  the  dutchy  of  the  Savoy,  to  take 
the  debtor  ad  refpondemT  the  plaintiff -when  it  ihould  be  ad  fatisfac% 

^  2XiA  xh^  bailiff  returned  the  precept  executed,  and  the  fberiff  returned 

a  cepi  corpus  fecundum  exlgentlam  brevls.  Though  the  itieriff  had 
by  this  means  charged  himfelf  to  the  plaintiff  fo  as  he  might  de- 

r  40  1  niand  execution  againft  him,  yet  becaufe  the  defendant  was  never 
taken  in  execution  for  the  debt,  but  was  taken  only  ad  fefpondend', 
■  the  plaintiff  may  take  new  procefs  againft  the  defendant.  Yel.  52, 
Mich.  2jac.  B  R.  Wood  v.  Holborn. 

18.  Judgment  in  debt  upon  feveral praclpes  was  had  againft  two  ; 
one  of  them  was  taken  upon  a  ca.  fa.  and  afterwards  a  jff.  fa,  Iffued 
agalnf  the  other ;  but  the  Court  held  it  clearly,  not  to  be  goqd, 
but  that  he  might  have  a  capias  againft  both,  but  not  a  fieri  facias 
againft  one,  and  a  ca.  fa.  againft  the  other.  Go^b.  208.  pi.  296. 
Mich.  1 1  Jac.  C.  B.  Roffer  v.  Welch  and  Kemmis. 

19.  Two  were  bound  In  a  bond  jointly  and  fever  ally,  ztiA  plaintiff 
brought  feveral  praclpes  againft  them,  and  had  feveral  judgments  againll 
them,  and  took  out  a  fieri  facias  againft  one,  and  a  ca.  fa.  againft 
the  other  5  Hutton  J.  held,  to  which  Harvey  J.  agreed,  that  he 
fhall  have  .the  fame  execution  againft  both ;  for  as  this  oyght  to 
be  one  fatisfadlion  quoad  fatisfa£lionem,  fo  it  ought  to  be  for  the 
manner  alfo,  and  thought  that  in  this  cafe  the  capias  was  not  well 
awarded.    Win.  112.  Mich.  22  Jac.  C.  B.  Holt  v.  Holt. 

20.  If  on  a  fieri  facias  all  the  money  Is  not  levied,  the  wxit  muft 
be  returned  before  the  fecond  execution  can  be  taken  out ;  for 
that  muft  be  grounded  on  the  firft  writ,  and  recite  that  all  the 
money  was  not  levied  of  the  firft.  i  Salk.  318.  pi.  i.  Pafch. 
I  W.  &  M.  B.  R.  Oviat  v.  Vyner. 

21.  A  man  (hall  have  a  f^  fi^  in  infinitum  till  the  debt  be  fa- 
tisiied,  with  this  difference,  that  the  lafl  mujl  always  recite  the 

former,  and  what  Is  levied  by  them,  that  the  defendant  may  not  be 
overcharged",  pcrNorthey,  12 Mod.  356.  Pafch.  12  W.  3.  B.  R. 
Pullen  V.  Purbcck. 

22.  If  one  A^'v  part  of  his  debt  hyferl  facias,  he  cannot  after 
take  a  ca.fa.  for  the  whole,  but  bis  way  is  to  return  tlic  fi.  fa.  by 

wliich 


!^hich  It  mdy  appear  how  much  is  levied,  and  then  take  a  ca.fa. 

/or  tberejiduey  per  Cur.  6  Mod.  223.  Mich.  3  Ann.  B.  R.  Anon. 

23.  An  aBion  was  laid  in  the  county  of  S,  and  the  plaintiff  had 

judgment,  and  took  out  z  fieri  facias  direded  into  the  county  of  W. 

ivithout  a  ttfiatumy  &Ca  and  the  attorney  afterwards  perceiving  his 

miftake,  fued  out  a  teftatum  fieri  facias  into  S.  hut  the  Jheriff  had  exe* 

cuted  the  firfi  writ  before  it  came,  and  afterwards  he  executed  the 

ether  writ.     But  the  execution  was  fet  afide ;  becaufe  the  firft 

writ  being  executed,  the  fheriff  could  not  regularly  execute  the 

other.     8  Mod.  282.  in  cafe  of  Goddard  v.  Gilman,  cites  Mich.- 

1725.  White  V,.  Cornwall. 


(X.  a.  2)     Reftitution  awarded. 
In  what  Cafes. 


and 


I.  iN  wade  the  defendant  was  tfondemned  in  da^tiageSy  and  his  land  FJnch.  an 
-*  in  execution  by  elegit,  and  prayed  a  fcire  facias  to  re-have  fiiJ^^? 
his  land,  w^nfurmife  that  all  is  paid  except  los,  which  he  tendered  it  may  be 
to  the  Court,  and  had  it.     Br.  Elegit,  pi.  3.  cites  44  E.  3.  14.        «*«  'and  i« 

fown.  Per 
Thorp,  this  does  not  appear  to  us,  and  therefore  the  *  plaintiff  ihaU  have  hU  prayer ;  qaod  nota.  Br. 
Scire  Facias,  pL  32.  cites  S.  C* 

*  The  defendant  in  the  a£Uoa  of  wafte,  who  now  prayed  fcire  facial. 

T2-  A  ca.  fci*  was  not  executed  till  after  the  day  of  the  return,  and     [  41  3 
after  t{je  day  the  writ  was  altered  in  the  tefte  from  tres  Mich,  to 
tres  Trin.*  and  the  writ  fo  altered  and  unfealed  was  delivered  to  the 

Jheriffoi  London,  who  made  a  warrant  to  a  ferjeant,  who  arrefied 
the  defendant  and  put  him  in  prifon,  and  afterwards  the  writ  was ' 

fealed :  and  by  order  of  the  Court  the  writ  was  received,  and  the 
defendant  committed  to  the  Fleet.  D.  241.  pi.  50.  Mich* 
7  &  8  Eliz.  Anon. 

3.  If  the  fl^eriff  fells  a  term  upon  a  fieri  facias  and  afterwards  5  RfP*  ^* 
the  judgment  is  reverfed,  the  party  (hall  not  be  reftored  to  the  Eiis."in  ^** 
term,  but  to  the  money  only,  if  the  fale  be  without  fraud ;  per  Scacc.  in 
tot.  Cur.  Mo.  573.  pi.  788.  Mich.  41  &  42  Eliz.  B.  R.    Anon.  "^^'•^^^ 

o.  •  •  per 
Cur.  and  takes  a  di  verity  between  a  fale  of  goods  of  a  perlbn  outlawed,  and  of  a  fale  on  a  fieri  facias,  and 
tliatthe  reafons  of  thlj  diverHty  are  xft,  That  if  the  faie  by  force  of  a  fieri  facias  ihall  b^  avoided  by  a 
fnbfeqoent  reverfal  of  the  jodgment,  no  one  will  buy,  and  confequently  no  execution  will  be  naade* 
ftdiy.  In  cafe  of  a  fieri  facias  the  flieriff  is  compellable  to  levy  the  debt  of  the  goods,  ftc.  of  the  de- 
fendant, and  therefore  it  is  highly  reafonable  ihat  it  fiiall  ftand.  But  in  the  cafe  of  c^p.  utlag.  the 
iheriff  or  efcheator  is  not  compellable  to  fell,  but  may  keep  them  to  the  ufe  of  the  king,  and  fays, 
diat  with  this  accords  Dyer,  369.  pi.  24.  and  cites  3  £•  3.  51.  that  recompence  in  value  upon  voucher 
once  Uwfoiiy  executed  (hall  not  be  devefted  though  the  demandant's  tide  to  the  land  whick  he  recovered 

be  afterwards  difafErmed  and  eviftcd. —8  Rep.  143.  a.  Pafch.  %  Jac.  in  Drury's  cafe,  S.  P. 

per  Cur.  and  they  took  a  diverfity  between  mefne  z,Gt%  done  in  execution  of  juftice,  which  are  com- 
pulfary,  and  a^s  which  are  voluntary.  %  Le.  92.  pi.  115.  Mich.  26  Elix.  *B.  R.  in  cafe  of 

Amner  V  .l^ddington,  S.  P.  agreed  per  Cur.— Where  the  <heriff  by  fieri  facias  fells  the  tesm  or  goods  of 
a  perfon  who  has  right,  to  difpofe  of  tliem,  againft  whom  judgment  is  given,  fuch  fale  ihall  ftand  after  the 
judgment  is  reverfed  j  and  vrhere  the  defendant  has  only  a  temporary  right  of  a  term,  and  a  renuinder 
is  to  others,  the  fale  (hall  ftand  good  during  fuch  temporary  right.  Jenk.  264.  pU  6^.  cites  Amner'a 
cafe  the  S.  C.  ai  chat  Qi  z  te.  91. 


4.  After 


'•■J  ■• 


I  ;    .. 


4» 

4*  After  judgtnmtln  tj'eBmentf  and  an  habere  facias  podeflkv 
Aem,  a  writ  of  error  was  broughty  and  a  fuperfedeas  granted^  di* 
re£ted  to  the  iherifF,  axid  {hewn  to  him  to  ftay  ezecationi  mhuhly^ 
funding  which  he  did  execution.  This  was  held  an  apparent  con« 
tempts  and  a  writ  of  reftitntion  was  awarded.  2  Bulft.  194. 
Hill,  iijac.    TlK>mas  v.  Owen. 

5.  Before  execution  the  defendant  brought  a  writ  of  error,  and 
the  record  was  removed  into  Cam,  Scacc.  but  ihejber^  levied  the 
money  on  an  execution  taken  out  of  B,  R.  By  Roll  Ch.  J.  this  being 
after  a  verdift  and  judgment,  the  writ  of  error  is  no  fuperfedeas  ; 
and  fo  it  is  mifchievous  both  ways;  but  bid  them  take  a  fuperfe- 
deas quia  erronice  emanavit  to  fuperfede  the  execution ;  for  it 
was  ill  awarded ;  and  ordered  them  to  take  the  money  out  of  the 
IherifPs  hands.  Sty.  414.  Hill.  1654.  Wingfield  v.  Valence. 
M<A  20.  g,  Note  for  a  rule,  that  if  Actth^  judgment  in  debt  by  non  fum 

MidiVai  tnformaius  with  a  cejjet  executio  till  fuch  a  dayj  the  Court  on  motion 
Car.  2.  will  fet  it  aiide^  and  grant  reftitution  fi|  &c.  but  if  the  judgment  is 
t"*^"  T  ^^'^^^  atfolutely^  and  an  agreement  is  afterwards  made,  that  no  exe* 
ftt4  Aatie  cutionjball  be  before  fach  a  day,  yet  if  execution  be  taken  out  before 
itad  kiiown>  the  day,  Twifden  laid  he  would  not  relieve  it  upon  motion,  but 
noK^be"  ^^  ^r/j>  grieved  mufi  bring  aBion  on  the  cafe.  Sid*  379.  pi.  9; 
giTtoy  aod    Mich.  20  Can  2.  B.  R.    Dawfon  v.  Bayly. 

thefeis  an 

agretmeat  between  the  patties  not  to  take  oat  execution  till  next  tenn*  aad  thej  do  it  before,  that  the 

Court  has  fet  all  afide. 

7.  Judgment  was  had  in  an  aBion  laid  in  Staford/hire,  and  the 

plaintiff  fued  out  a  tefiatum  fieri  facias  into  Worceflerfbire  ;  it  was 

moved  that  this  was  irregular,  becaufe  no  fieri  facias  went  firft 

into  Staffbrdfhire ;  but  non  allocatur ;  for  the  fieri  facias  upon 

which  this  teftatum  is  founded,  is  returned  of  courfe  by  the  at- 

[  4^  ]  tomics,  as  originals  are  ;  if  you  fearch  the  roll  you  inay  find  one, 
and  that  is  fufficient.  2  Salk.  589.  pi.  2.  Mien.  7  W.  3.  B.  R* 
Palmet  v.  Price. 

8.  If  office  find  a  man  has  20  acres,  when  in  truth  he  has  but 
10,  and  thofe  10  are  extended,  the  execution  is  good  while  It 
ftands  *,  per  Holt ;  but  he  feemed  to  be  of  opinion  he  might  be 
relieved  by  audita  querela.  1 2  Mod.  357.  Fafch.  1 2  W.  3.  B.  R. 
in  cafe  of  Pullen  v.  Purbeck. 

9.  If  writ- of  error  pending  plaintiff  dies,  and  execution  taken* 
out  without  acquainting  the  Court  therewith,  it  will  be  fet  afide  for 
irregularity ;  othcrwife  if  the  Court  be'  apprifed  of  it  j  per  Holt 
Ch.  J.  12  Mod.  494.  Pafch.   13  W.  3.  B.  R..  Anon. 

10.  A  Jieri  facias  on  a  judgment,  in  debt  in  London  being  exe* 
iuted  in  Mtddlefex,  without  a  teftatum  fieri  facias  into  London,  was 
fet  afide  as  irregular ;  but  the  plaintiff  moved,  that  he  having  a* 
judgment  with  releafe  of  errors  that  the  goods  might  remain  in  the 
flieriiF's  hands,  and  not  be  delivered  to  the  defendant,  who  was  a 
poor  man ;  for  by  that  means  the  plaintiff  would  lofc  his  debt  \ 
but  per  Cur.  when  the  execution  is  fet  afide,  the  goods  taken  muft 
be  returned,  becaufe  there  can  be  no  colour  for  the  iberifF  to  de- 
tain them.     8  Mod.  282.  Trin.  10  Geo.     Goddard  v.  Gilman. 


(Y.  a)     What  Execution  may  be  after  another. 

After  Elegit. 


Andrews  and  Cope,  per  Curiam,  and  f  by  the  clerks  of  B.  and  f  Foi.  905. 
B.  R.  that  this  is  all  the  courfe  within  the  year  after  the  prayer,  < — ^-^^ 
Contra  Hobart's  Reports,  in  cafe  of  f  Foster  and  Jackson's  f^l'^f^^, 

CASE,  79.3  tcr  V.  Jack- 

fon,  but  fayi 
he  holds  the  law  to  be  clear  contrary.  %  ^'  ^*  ^'^^^  per  Cor.  Ld.  Raym.  Rep. 

if5T.  Mi«b«  1 3  Geo.  and  jadgmeat  Kcordiftg  to  Hobart* 

[z.  If  a  man  recovers  in  B*  debt  or  damages,  and  prays  an  elegit^^ 
which  is  entered  of  record^  andt^er  the  record  is  removed  into  A  R. 
by  tvrit  of  error,  where  the  judgment  //  affirmed  within  the  year^ 
the  plaintiff*  may  have  execution  in  B.  R.  by  capias  or  fieri  facias, 
becaufe  it  is  another  court  than  that  where  he  had  made  his  elec- 
tion before.  Tr.  15  Ja.  B.  R.  between  Andrews  and  Cope  ad- 
judged per  Curiam,  praeter  Doderidge,  who  fcemed  e  contra.] 

[3.  If  a  mzn  fr/es  an  elegit,  and  it  is  returned  nihil  within  the  year,  \  Hob.  57. 
he  (hall  have  a  capias  after,  or  a  fieri  facias  within  the  year.  .  Tr.  ^^.^'.^' 
15  Ja.  B.  R.  between  Andrews  and  Cope  agreed  per  Curiam  jLcciJtiofi 
^nd  the  clerks  of  B.  and  B.  R.  who  faid  that  it  is  their  common  pi.  ijt6.  cites 
courfe  to  have  it  within  the  year  after  the  prayer.     M.  15  Ja.  B.  ^-  ^'  *^ 
this  was  fo  agreed  per  Curiam  in  the  fame  cafe,  ||  Hobart's  Re-  tiff  m^ht" 
p6rts,  79.  47  E.  3.  Execution,  41.  upon  elegit  returned  that  he  had  fue  a  «cut 
but  two  marks  of  rent,  and  held  that  he  §  may  have  the  advantage  *^***  '^^^^jL* 
which  was  at  the  common  law  (it  fcems  fieri  facias),  and  fo  there  to  lands  or 
beld,  that  if  he  had  not  execution  of  the  damages  upon  die  firft  g<xxi»  »fter. 
writ  (it  feems  by  this  it  is  intended  that  a  nihil  is  returned),  he  r?'^!'*^'- 
may  have  a  new  writ.     Lontra  f  30  li.  3.  24. J  never  have* 

capiat  nor 
fieri  facias ;  and  Thorpe  fald  that  the  reafon  Is,  becaiife  the  entry  is  that  fuch  a  one  came  et  elegit  ex* 
ccttuonem  foamde  medletate,  &c.  the  which  is  the  moft  high  execution.  S.  P.  for  it  is  noiea-- 

fon  that  the  plainuff  ihal]  be  without  execution,  and  he  cannot  be  well  conufant  of  the  land,  nor  of  th« 
a£k  of  his  adverfary,  by  reafon  of  the  fecret  alienation.     Br.  Exigent,  pi.  40.  c.tes  2Z  H.  7.  19.  ■• 

Le.  176.  pi.  247.  Hiil.  31  £lia.  -B.  R.    Palmer  ▼.  Knowllis,  S.  P«  adjudged.  Cro.  £.  i6o« 

pL  50.  Kaowles  t.  Palmer,  S.  G.  &  S.  P.  adjudged. 
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[4.'  If  a  man  prays  an  elegit,  and  it  is  entered  of  record  in  S.  and 
takes  out  the  writ,  and  before  the  return  of  it  the  record  is  removed 
in  B*  -R.  where  the  judgment  is  affirmed  within  the  year,  and  after 
it  is  affirmed  to  the  Court  that  the  Jheriffhad  returned  his  writferved 
in  Bank,  yet  the  plaintiff"  may  have  a  capias,  becaufe  this  allega« 
tion  does  not  appear  to  the  Court,  and  now  it  is  impoflible  that 
it  can  be  returned  here,  and  fo  it  is  mor^  flrong  than  if  a  nih't 
had  been  returned.    Tr.  15  Ja.  B.  R.  between  Andrews  and 

Cope- 
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Cope  adjudged  per  Cur.  prxter  DoderidgCj  who  feemed  e  conWI 

for  the  eie£iion  upon  the  roll.] 
Elegit  as  05,  If  a  man  fues  an  elegit^  and  upon  this  certain  goods  are  taken 

?°^^*  .  in  execution  and  fold  for  part  of  the  ddfty  and  this  returned^  ycf  he 
/aciu.^3  °^^7  ^^ve  a  capias  aner,  for  now  this  is  in  ef{e£l  but  a  fieri  facias, 
Keb.  649.    no  land  being  extended^  and.fo  it  is  but  a  nihil  for  land.     Hobart's 

Car.  %*  &•  R*  in  cafe  of  Jevan  ▼•  Love. 

Cro.E.x6o.  [6.  If  a  itian  fues  ah  elegit  upon  a  recovery,  and  the  fheriff  rt* 
K  owlcs  ▼.  ^^^^  ^^^^  *'  *^^  ^'^^  partition  of  lands  of  the  defendant  iy  the  12 
PalmeryS.C.  jurorSy  but  he  cannot  deliver  the  moiety  to  the  party  according  to  the 
adjudged.—  writy  hecaufe  all  the  land  u  extended  to  another  upon  a  flatutCy  he 

ir?.' S^c!'  "^*y  *^'^^  ^^^^  ^  capias  ad  fatisfaciendum ;  for  this  return'  is  ail 
idjttdg^  one  with  a  nihil  returned ;  for  non  conilat  by  the  return  when  the 
plaintiff  fhall  have  execution,  nor  can  the  plaintiff  have  any  be- 
nefit by  this  writ  of  elegit,  for  after  the  extent  ended  he  ought  to 
have  a  new  elegit,  and  not  a  levari  facias.  M.  3 1  &  32  £1.  B.  R« 
adjudged  between  Palmer  and  Knowles.] 
One  cannot       [^j.  If  a  void  elegit  be  fled,  yet  after  the  year  he  may  have  a 

kaire  an  ele-  ^j     j^^      j^^   ^^  j^^     ^    ^ -j 

git  after  a  ^^  j  j 

former  elegit  if  lands  are  thereby  found  and  the  elegit  filed ;  per  Clyd  Ch«  J*  Sty.  4.55.  Patfch.  1655* 

cites  it  as  adjudged  in  Hobart^s  Reports. 

8.  Execution  (hall  be  made  of  the  rent  whi^h  the  vouchee  has  by 
reverfton  in  taily  and  yet  the  reverfton  itfelf  cannot  be  put  in  exe- 
cution, and  there  when  the  vouchee  dies,  the  executor  is  dif- 
charged  immediately,  and  the  heir  in  tail  fhall  avoid  it*     ^uare^ 
if  he  who  recovered  the  rent  ihall  have  <dher  execution,     Br.  Exe- 
cution, pi.  143.  cites  17  E.  3.  II,  12. 
S.  C.  cited        9.  Decies  tantunty  the  plaintiff  recovered  and  had  elegit,  and  the 
?**H  U'     fheriff  returned  nihily  and  the  defendant  was  taken  pro  rege  pro  exe^ 
Ch.  J.  and  f^^i  ^^d  the  plaintiff  prayed  that  he  may  remain  in  prifon  alio 
that  4s  to      for  his  execution.     Kirton  faid,  no ;  fqr  you  have  difcharged  his 
the  faying     ^^    ^    ^^  ^j-jng  of  the  elegit.    Per  Belk.   we  wiU  advifc, 

of  Kirion,     -n      \>  ^'  1  •*  17 

It  was  an-     Br.  Exccution,  pi.  131.  Cites  50  E.  3.  4. 

fwered  by 

Belknap  that  they  woald  be  advi&d  of  thac     And  fee  Ld.  Hobarf  a  further  remarks  there. 
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Bi.  Elegit,        10.  If  a  man  prays  elegit,  he  (hall  not  refort  to  any  other  exe- 

S*c  —  S*c!  ^^*^^"  after;  for  this  (hall  be  entered  in  the  record,  and  it  is  at 
cited  Hob. '  his  ele£lion.  Per  Newton  Ch.  J«  ad  quod  nemo  refpondit.  Br« 
57.  in  cafe    Exccution,  pi.  50.  cites  ip  H.  6.  4. 

•f  Forfter 

▼.  Jackfon  by  Hobart  Ch.  J.  as  a  great  opinion  againft  two  joftices  that  had  granted  it,  and  fays  that 
it  is  cited  5  £.  4-  41.  to  have  been  U  adjudged  30  £•  3.  and  that  15  H.  7.  accordeth,  but  that  it  iaith 
that  after  a  capias  you  (haU  not  have  an  clc(;ic^  but  aji  alias  elegit  or  an  elegk  in  diverfe  countio  one 
after  another  the  plalncift'  may  have,  as  the  books  are  2]  H.  7.  19.  4.  &  5  P.  &  M.  Dyer,  162.  But 
thefe  books  notwith landing  (whereof  there  is  never  a  judgment  but  one,  viz.  30  £•  3.  cited,  which  he 
fays  he  finds  not)  he  holds  the  law  to  be  clcjui  contrary,  and  that  where  the  party  takes  an  elegit  and  can 
hate  no  fruit  of  it,  he  may  refort  to  another  execution,  though  the  ele^jon  be  entered  of  reconi  \  yet 
]8  E.  *•  Fitah.  Execution,  140.  One  had  execution  into  Norfolk,  and  the  fheriflf  returned  exe- 
cution of  half  22}.  acres,  and  tl)e  plaint) (7  prayed  a  new  eieglt  into  SudFolk  bttt  was  denied  all  but  Nor- 
iblky  which  (ha  faid)  is  an  error. 

II.  If 
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tt»  1£  t  restfowr  damages  agatnfl  twOf  and  cheafe  euecutkn  agatnfl 
tie  one,  I  ihall  not  have  ca.  fa,  againft  the  other ^  nor  fci.  fa.  nor 
writ  of  iM/ ;  for  I  cannot  after  change  my  execution.  Br.  £xe« 
Ctttion,  p].  8.  cites  33  H.  6.47.  PerDanby. 

12.  Bill  of  trefpafs  in  B.  R.  paffeifor  the  plaintiffs  and  he  prayed  S.  C.  cited 
defft  and  had  k,  and  it  was  returned' nihil y  by  which  ca.  fa.  was  Ph^T^  «S». 
granted,  and  per  Markham  Ch.  J.  of  B.  R.  and  J.  of  C.  B.     A   57,  ' 
man  Jball  not  have  ca*  jd^  after  elegit,  hecaufe  it  is  the  mofi  high  exe» 

cutian,  and  the  entry  is,  quod  querens  venit  &  elegit  executionem 
fuam  de  medietate.    Br.  Executions,  pi.  93.  cites  5  E.  4.  41. 

13.  And  fuch  matter  was  adjudged  M.  30  £.  3.  that  a  man 
(hall  not  have  capias  after  elegit,  and  fo  was  the  opinion  of  New- 
ton. 19  H.  6*  But  upon  nihil  returned  he  may  have  elegit  Jicut 
alias*     Ibid. 

14.  A  man  recovered  dett  and  damages  tyjudgwent  and  had  elegit,  Br.  Etegft, 
and  he/hre  the  writ  ferved  the  year  expired,  by  which  he  brought  P^-^5* «» 

fcire  facias y  which  'mas  returned  ferved^  and  the  defendant  did  not  Br.  Scire 
come,  by  which  he  prayed  ca.  fa*  and  had  it,  not  withftanding  that  Facias,  pi. 
he  had  elegit  before ;  for  though  the  elegit  is  given  by  ftatute,  yet  s?c-^s!c. 
this  does  not  reftrain  execution  which  was  at  the  comtnon  law  cited  in  cafe 
before  i  per  Cur.    Br.  Execution,  pi.  99.  cites  17  E.  4.  4.  ofForfterv. 

Hobart  Ch.  J.  in  dslivertng  hit  opinion  in  that  cafe. 

15.  If  a  fheriff  returns  upon  an  elegit,  quod  dcf.  nihil  habet  in  '•  P;  Br. 
terra  fed  alii  funt  feijiti  ad  ejus  ufum,  new  elegit  (hall  iflue  of  the  -f  J^^i^'tw  * 
moiety  of  the  land  in  ufe ;  per  opinionem  Curiae.     Br.  Execution,  s.  c.  Brook 
pL  72.  cites  21  H.  7.  10.  ^«y«  <»"«5« 

^      '  ,  '       ^  by  what 

law,  it  feemi  by  the  ftatute  i  R.  3. 

t6.  And  per  Fineux,  if  elegit  be  returned  nihil  in  one  county,  the  S.  P.  Br. 
plaintiflF  may  have  other  elegit  in  another  county.     Ibid.  fi!^dte8 

8.  C.  S.  P.  Ibid.  pi.  22.  cites  20  E.  3.  and  Fiuh.  Procefs,  43.  but  cites  18  £.  2.  and  Fiuh. 

EKCtttion,  140.  contra. 

17.  A  mm  may  have  ca.fa.  afier  elegit ;  per  all  the  juftices. 
Br.  Execution,  pi.  72.  cites  21  H.  7.  19. 

iS.  Several  writs  of  elegft  may  be  in  feveral  counties  for  the  /«- 
tire  debt.  D.  162.  b.  pi.  51.  Trin.  4  &  5  Ph.  &  M. — And  plain- 
tiff may  divide  his  exectstion  ;  as  if  a  man  recovers  20 1.  he  may  in 
one  county  have  an  elegit  for  5  1.  and  in  another  county  another 
writ  for  10 1.  and  for  the  reiidue  in  another  county,  or  otherwife 
at  his  cledlion.  Mo.  24.  pi.  83.  Pafch.  2*Eliz.  Worceftcr's 
cafe. 

19.  After  an  elegit  and  execution  thereupon  of  lands  the  plaintiiF    [4^3 
may  have  other  elegit  of  a  term  or  goods,  and  though  the  fheriff  had 
returned. on  the  firft  elegit,   nihil,   as  4o   goods   and  chattels* 

Mo.  341.  pi.  46?..  Hill.  35  Eliz.  B.  R.  Hunger  V.  Fry. 

20.  A  man  fued  forth  an  elegit  upon  a  recognizance  in  Chancery,  Cio.E.608. 
but  nothing  was  done  nor  returned  upon  it.     Agreed  by  Popham  and  p*-  'o- 
Fenner,  abfentibus  Gawdy  and  Clench,  that  he  fhall  have  a  fieri  ^nj^^h* 

facias  upon  the  fame  recognizance^  hecaufe  nothing  was  taken  upon  3.  C.  ad. 

Vol.  XI.  E  the 
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^iJuhtw.    *^*'^8**-    Mo.  545.  pi.  724.  HiU.   4o£liz.   Cooper  V.  Lang« 

tlccs  for  tht  ^^^ 

plainti^;— .S«e  Hob.  57.  in  cafe  of  Foftor  v.  Jackfon.  S.  P.  by  Hobart  Ch«  J«  and  the  temd 

year-books  cited  and  remarked  of0n  by  him. 

■ 

21.  S.  brought  debt  againft  K.  and  recovered  and  had  execu- 
tion by  elegit,  and  it  was  found  by  inquifition  that  the  defendant 
m)as  ftifed  of  the  moiety  of  a  mejfuage  and  lands  for  life^  and  of  other 
lands  in  right  of  his  feme,  lUhcJbenjIf  returned  xiiTiX.  virtute  brevist 
&c.  deliherari  feci  fnedietatem  omnium  pramijffhrum^  tstc.  viz.  medie^ 
totem  medietafa  unius  mefuagii  cum  pertinentiis  nee  non  duo  pomai^ 
nee  non  unum  claufum  vocat\  &c.  and  that  he  had  delivered  the  moiHj 
of  the  lands  in  right  of  his  feme  and  his  chattels^  and  recited  them. 
This  extent  was  filed.  The  queftion  was,  whether  he  might  hare 
a  new  elegit,  inafmuch  as  the  fherifT  wght  to  have  delivered  to 
him  the  moiety  of  the  moiety  of  the  lands  jointly,  fo  that  the 
tenant  by  elegit  might  be  tenant  in  commop  for  a  quarter  part 
with  the  jointenant  as  it  was  agreed,  whereas  here  by  this  de- 
livery in  fcvcralty  he  had  in  eftedk  only  an  8th  part ;  for  tijc 
other  jointenant  may  occupy  the  land  delivered  with  him  in  com- 

^  mon.  Richardfon  held,  that  for  part  of  the  goods  and  lands  in 
right  of  the  feme  the  return  is  good }  and  being  filed  he  cannot 
have  a  new  eleftion.    For  if  part  fhall  be  evifted,  you  cannot  have 

ft  a  new  extent  upon  the  eftate  ;  but  if  it  had  been  in  the  genitive 
cafe,  duorum  pomariorumy  &c.  it  had  been  good.  But  the  Court 
granted  the  plaintiff  to  make  a  furmife  that  the  flieriflF  male  fc 
geflit  in  the  execution  of  the  elegit,  and  that  then  he  fhould  have 
a  new  elegit  at  his  peril.  Litt.  Rep.  77.  OHill.  3  Car.  C.  K 
Score  V.  Kendall.  " 

22.  The  writ  of  elegit  was.  That  elegit  executionefn  of  the  goods' 
tttid  moiety  of  the  land ;  and  the  wnV  was  idea  tibi  praapimus  quod 
bona  et  catalla  of  the  defendant,  quae  habuit  die  judi(!ii  redditi  deli- 

^  berari  facias,  (omitting  the  ivords^  i^  jnedietatem  terrarum^ )  to  hold 
the  faid  goods,  and  the  moiety  of  the  lands  quofque  debitum  Ic- 
vetur.  Ihe  IherifF  extended  the  lands  and  goods,  and  delivered 
a  moiety  of  the  lands  and  returned  the  inquifition.  It  was  moved 
to  amend  the  writ,  (it  being  only  the  i^iifprifion  of  jthe  clerk,)  but 
it  was  ruled  tliat  it  fhould  not,  and  that  he  ought  to  have  a  neus 
elegit^  becaufe  the  inquifition  was  taken  without  warrant.  Cro. 
C.  162.  pi.  4.  Mich.  5  Car.  B.R.  Walker  v.  Riches. 

23-  Lands  vuere  extettded  by  elegit  at  the  fuit  of  a  .common  perfon^ 
and  afterward  the  queen  by  her  prerogative  had  the  lands  extended  for 
a  debt  due  to  her^  and  oufled  the  tenant  by  elegit.  Though  ihe  was 
iatisAed  her  debt,  the  creditor  could  not  have  a  re-extent  without 
a  fdre  facias  againft.  the  debtor  tofhevj  caufe  why  a  re-extent  fhould 
not  iffieforthy  the  queen  being  fatisfit'd.  Le.  272.  pi.  366.  Mich* 
25  &  26  Eliz.  C.  B.     Lord  Stafford's  cafe. 

24.  A  man  had  lands  delivered  unto  him  in  execution  upon  an 
elegit,  fupcr  quo  he  came  into  court  :ind  furmifed  that  the  defendant 
had  other  lands  in  the  fame  county  j  and  prayed  another  elegit,  and  had 
it.    Per  Fopham  Ch.  J*  if  the  party  had  taken  tlie  firit  land  upoa 

the 
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JcKvcry  of  the  Iheriff,  he  cannot  afterwafds  hare  a  new  e%^  ' 
tent ;  but  *  if  at  tbt'firft  day  of  the  extent  returned  he  waives  it^  then 
be  may  have  a  new  extent;  and  judgment  accordingly.  Cro.  £.310. 
pi  19,  Afich.  35  &  36  Eli2.  B.  R,    Hanger  v.  Fry. 

25.  A.  has  two  fcvcral  judgments  againft  B. — A.  takes  execu-  The  one 
tion  on  his  jtidgments,  viz.  two  elegits^  — ^by  one  he  has  one  moiety y —  ^^^  **"^T 
by  the  other  he  has  the  other  moiety ;  and  not  onjy  the  half  of  the  »nd  that  per* 
fecond  moiety,  and  good.     Becaufe  both  the  judgments  were  had  hapt  up^n 
in  one  and  the  fame  term,  which  is  as  one  day  in  law,  and  fo  they  [he  Aerfff 
w^  of  equal  date.     Hardr.  23.    pi.  9.   Mich.  i$55r    in  Scacc.   hasierie^ 
Att.  Gen.  y.  Andrew.  ^^^  whole 

,  debt,  yet 

If  debt  be  broaght  in  the  mean  time^the  defendant  ought  to  plead  It  If  any  thing  he  levlod.     sid.  iZa,    . 

fL  5.  Pa£ch.  t6  Car.  ft.  6.  R.  Glafcockv.  Morgan.  . 

26.  Levying  goods  only  for  parcel  upon  elegit  is  no  impediment,  SW.  184. 
but  that  he  fliall  have  other  elegit,,  and  fliall  take  the  lands  for  the  |'  %"^a 
K&be,  but  when  the  elegit  is  fued  and  lands  taken  and  the  re  p^r  Curiam. 
tqA  filed,  he  fhall  have  no  further  execution^    Lev.  92.  Hill.  2Ld.Raym» 
14  &  15  Car.  2.  B.  R.  '  Glafcock  v.  Morgan.  Midi.'tr' 

Geo. 

27.  After  part  <flF  the  execution  is  fatisfifed  by  elegit,  the  plain- 
tiff may  have  debt  for  the  refidue  of  the  judgment  by  the  commoi> 
hw.    Quaere,  if  he  may  have  z  fecond  execution  upon  ihtfirjljudg'^    ' 
went   Si^  184.    pi.  5,   Pafch.    16  Car.  2.    B.  R.    Glafcock  v. 
Morgan. 

28.  If  one  %sis  Judgment  for  2p/.  and  fues  elegit,  and  flierifF  re- 
turns diat  he  lias  levied  10/.  of  his  goods  and  chattels,  and  that  he 
has  no  lands  i  and  after  lands  come  to  him^  plaintiff  fliall  haveyi-zW 
facias  to  extend  thofe  lands  \  for  it  is  the  extending  the  lands,  and 
ootthefttingthewrit,  that  does  conclude.  Per  Holt.  X2  Mod.  356. 
Pafch.  ^2  W.  3.  In  cafe  of  Pullen  v.  Purbeck, 

29.  Execution  of/ a  judgment  was  fued  by  elegit,  and  the  fherif 
levied  fome  goods  in  party  but  returned  that  the  defendant  had  no  lands. 

The  Court  all  held  that  upon  this  return  the  elegit  was  to  he  conjl-^  ^ 

deredonly  asafUrifacias^  though  goodfi  were  levied,  and  that  if  the 
pendant  had  been  at  large^  the  plaintiff  might  have  had  a  ca.  fa.  But 
if  any  landbad^  been  extended  on  the  elegit^  the  plaintiff  had  been  bouni 
down  to  that  execution.  2  Ld.  Raym.  Rep.  ;4Si.  Mich.  13  Geo, 
lancaftcj  v.  Fiplder^ 


(Z«  a.)     Exedutionu 
After  Habere  Facias  Pofleffiooem. 


!•  T  J  PON  an  habere  facias  feifmam,  the^^rr/^  returned  that  he 

^^   offered  to  ^he  demandant yJ'^w  tf  a  third  part  of  the  landsy 

h  metes  and  bounds  infevjeralty,  accomling  to  the  tenor  of  the  writ^  and 

fiertfufidto  accept  the  fame.    The  Court  would  not  agree  to  grant 

M  aliai  h»bcrc  hw»  feifiaam  at  the  requeft  of  the  d^m^ndant  ^ 

.5  a  fcif 


.OBrecution. 

for  ,it  wouU  be  an  ill  precedent^  aod  was  Aercr  yet  dott€i 
D.  278.  b.  pl«4»  Mich.  10  6c  ii'Eliz.  Anon. 
S..C.  oted       *  2,  All  were  put  out  of  the  houfe  which  upon  diligent  fearch 
j!&BrowS!  could  be  round.     After  perfons  lodged  feet etly  expulfed  the  pUantjf 
ft  1 6.  Hill.  7  again;  on  which  fheriff  returned  back  to  give  plainti£Ffall  pofTeflion^ 
jac.  B.  R*    but  was  refifted)  fo  that  without  peril  of  his  life  he  coold  noti 
The  G>urt  awarded  a  nenu  ivrii ;  for  that  the  fame  was  no  exe- 
cution of  the  firft  writ,  and  alfo  awarded  an  attachment  againft 
the  parties.   Le.  145.   pi.  202.   Trin.  31  Eliz.   B.  R.  Upton  t. 
Wells. 
S.  P.  and  it       3.  S.  had  judgment  in  ejeBment^  and  by  habere  £acia6  pofleflib-  . 
^  !*j^"  ncm  nvas  put  into  pofeffton^  and  foon  afterwards  the  defendant  re^ti" 
habere    teredj  the  tvrit  being  returned^  hut  not  filed.  Per  Williams,  the  plaintiff 


new 


facias  pof.  cannot  have  a  new  writ  of  execution,  but  is  put  to  his  new  a£lion, 
oiTht^t  •  ^^^  ^^^  "^'  material  whether  the  writ  was  filed  or  not,  for  it  was 
be  gran  ed,  fully  exccutcd,  for  it  is  in  the  eledion  of  the  fherifF,  whethep>he 
bccauficit  will  file  pr  return  that  or  not.  2  Brownl.  216.  Hill.  7jac.  BJft. 
^"S^hc  Style's  cafe.  ^  .     \ 

ever  was  in  pofleifion  by  the  writ,  for  It  was  never  returned  \  fed  per  Coke  chief  jufticey  it  hatb  bcea 
often  mled  chat  he  may  have  a  nfew  writ,  if  the  iirft  was  not  returned,  and  judgment  accordingly. 
I  RoU.-Rcp.  353.  pi.  2«  Pafch.  14  Jac.  fi.  R.    hierfon  «.  Tavemer. 

4.  Judgment  in  ejeBmettty  and  upon  an  habere  facias  pofleffioncm, 
the  fheriff  returmd  that  he  offered  to  deliver  poffeffton  to  the  plaintiff: 
but  he  refufed  to  accept  it ;  it  fccms  that  the  plaintiff  cannot  have 
[another]  hab.  fac.  poif.  becaufe  it  appears  by  the  record'  that  he 
refufed  to  have  the  pofTeflion.  2  Brownl.  168.  Pafch.  10  Jac* 
C.  B.    Fetherftone's  cafe. 

5.  If  pojfejfion  "be  delivered  upon  habere  facias  pofleflionem,  or 
grant  of  execution,  and  it  is  avoided  immediately  by  a  nevjfiircd^  therc^ 
the  party  may  have  a  new  habere  facias  pofieiDonem  or  grant  of 
reftitution  ;  hut  if  after  the  rellitution  awarded,  the  party  enmt 
quiet  poffeffton^  and  he  be  removed  by  a  new  force,  there  he  ougnt 
to  rcfort  to  a  new  remedy;  per  Holt.  12  Mod.  268.  HilL 
1 1  W.  3.  The  King  v.  Harris. 


(A.  b.)     Execution  made. 

In   what   Cafes  by  the  Sheriff;   in  what  by  the 

Coroner,  &c. 


I.  TTPON  a  certificate  upon  7^  fiatute-merchant  it  nvas  returned^ 
^  that  the  defendant  non  efi  inventus  :  the  conufeefaid  that  tb€ 
land  lies  in  D.  which  is  in  the  Cinque  Ports ^  and  therefore  he  prayed 
writ  to  the  con/lahUflf  Dover^  and  to  the  warden  of  the  Cinque  Ports^ 
to  make  execution  ;  for  the  {heriff  cannot  make  execution  there  \ 
and  for  this  caufe  his  prayer  was  granted  to  him  \  quod  nota» 
Br.  Execution,  pi.  115.  cites  21  E.  3.  49. 

2.  Trefpaft  againfi  three^  of  which  the  one  is  thefi>ertffj  by  which  up- 
on iSvcproceff  iffued  to  the  coroners^  and  two  ware  c^nviBtd^  and  the 

third 


<Smutton.  4^ 

dnrd  wbo  wz^Jier^  vfos  acquitted^  and  yet  procefs  of  cxecatiott 
iflfued  to  the  coroners  \  for  when,  it  is  once  awarded  to  the  fheriff, 
and  to  the  coroners^  it  fliall  never  refort  from  the  coroners  in  this 
plea.     Br.  Execution,  pi.  no.  cites  2  H.  6.  it,. 

3.  Execution  was  awarded  of  lands  in  Durham  againjl  bim  wbo     C  48  1 
n»as  furtty  fir  tbi  peace  in  England^  and  the  king  ihall  fend  to  the 
bifliop  of  Durham,  or  to  his  chancellor,  to  make  execution.     Br. 
£xecution,  pi.  94.  cites  i  £.  4.  10.  ' 


(6.  b)  Obftrudion  or  Dlfturbance  6f  Executioa 
what  is;  and  the  Offence  thereof,  and  how 
relieved*  ' 

1.    POSSESSION  teas  delivered  hy  haV fa^ poffeff  about  mV«iSdk.siu 
-*      i clock  in  the  mornings  and  t<nuards ^m  dclock  at  night  the  ^"  V  |*^' 
fUntiff^  was  forcibly  turned  out  ofpoffeffion  ;  and  thefe  meters  being.  ^^ 
iet  forth  by  affidavits,  the  Court  held,  that  upon  an  habere  fac' 
pofiTeff*  it  is  not  a  complete  execution  till  iheriflF  or  his  bailiffs  de* 
liTer  pofleflion  to  the  party,  and  are  gone  away ;  that  US  imme-* 
diately  after  fuch  execution  the  defendant  turns  him  outof  pof- 
leflion, it  would  be  a  difturbance  of  the  execution,  for  which  an 
attachment  ought  to  go ;  but  here  they  doubted,  whether,  «fter     \ 
{o  many  hours  diflance,  it  could  be  looked  upon  as  a  difturbance 
of  execution ;  and  therefore  the  rule  was,  to  fhew  caufe  why  an 
attachment  (hould  not  go.     6  Mod.  27.    Mich.    %  Ann.    B.  R. 
Kingfdale  v.  Man. 

2.  Upon  an  entry  upon  the  plaintiff  the  fame  day  he  had  exe-  ',^''*^' ^"* 
cution,  the  Court  granted  a  new  habere  fai^  P^JP^JP-   P^^  Powell  J.  Jt'sVp."    * 
to  which  Holt  Ch.- J.  anfwered,  fo  they  might  tfthefafi  executions  agreed  if 
w^e !»/ r^^r/Wy  otherwife  not.  Quod  Curia  conccfEt.  6  Mod.  27*  ^^^"^ 
Mich«  2  Ann.  C.  B.  in  cafe  of  Kingfdale  v.  Man.  ^*  „^^ 


turned* 


(C  b)     Pleadings  in  Bar  of  Execution. 

I.  T^OTE  in  afEfe  for  law,  that  if  the  conufee  of  a  flatute 
^^    merchant  releafes  all  his  right  in  the  land  to  the  conufor^  yet 
the  conufee  may  fue   execution;   quod  nota.    Br.  Execution, 
pi.  82.  cites  25  AfT.  7. 

2.  Scire  facias  upon  arrearages  of  annuity  recovered  in  vfrit  of  an^ 
muty  i  the  defendant  pleaded  that  the  plaintiff  has  levied  it  by  fieri  fa-^ 
ciasy  and  it  was  admitted  for  a  good  plea,  by  which  the  plaintiff 
anfwered  to  it  \  and  jct  payment  or  riens  \rrear  is  no  plea  without 
acquittance.     Br.  Execution,  pi.  18.  cites  44  E.  3.  i8. 

3.  Executors  fued  execution  of  damages  recovered  by  their  te/jator^ 
and  the  defendant  pleaded  acquittance  ^  tSe  teftator^  and  writ  iffued. 
to  warn  the  executors  to  anfiuer  to  the  acquittance^  and  the  writ  re- 
turned ferved,  and  they  did  not  come,  by  ^Hich  the  defendant 

E  3  ^cnt 


7t$  ^mUM; 

vrettt  ^it  I  and  fe  fee  that  a  gamiihment  r^rried  warned  is  pe^ 

remptoiy.    Br*  Scire  Facias,  pL  44.  cites  47  E.  3.  24. 

4«  A  man  recovered  debt^  and  after  brought  fcire  facias^  and  de^ 

fetidant  had  brought  writ  of  error  of  the  firji  judgment  and  alleged  iff 

this  is  no  plea  in  ban  Br.  Exectttion,  pi.  1 36.  cites  i  o  H.  6.  6.  . 
Br.  Scire  j^  Scire  facias  upon  recovery  ef  debt  and  damages  ;  the  defendant 

cites  S.  C.*  faidf  that  at  another  time  the  plaintiff fuedfiire  facias j  and  that  the 

Jberiff  levied  the  money  ;  judgment,   &c.  and  there  it  is  faid  that 
[  49  ]    feri  facias  is  notyf  record  before  return  thereof     Br.  Execution,  ph  6. 

cites  20  H.  6.  24,  25,  26. 
•  Ibid.  pi.         (5^  ^Q  ^pQ„  g^^  yi,  anno  37  H.  8^  and  not  adjvdgcd  here ;  hftt 

s?'c? where  in  *  21  H.  6.  5.  it  was  rehearfed  again,  and  there  the  plaintiff  nvds 
it  is  faid  it  compelled  to  arfnver  to  the  defendants  plea^  and  fo  he  did,  and  there- 
^fviiadjudg-  fo^e  a  good  plea,  cites  21  H.  6.  5.  And /A^ /»w*  law  it  foems 
plea  tha^  ^pon  a  taking  of  the  body  by  ca.  fa.  where  no  writ  is  returned  :  but  it 
the  fherifF  .  was  faid  in  anno  21  H. 6. 5.  that  in  annof  19 £•  3.  k  was adjud^ 
b'V/ri'"^     cd  no  plea  ;  quaere.     Ibid. 

facias,  and  the  plaintiff  awa|ded  to  anfwer  )t^  by  which  he  iaid  that  the  ih«riff  had  not  levied  it,  priilK| 
and  the  other  contra. 

'f  Ibid.  pi.  5a*  citet  S.  C.  accordingly,  becaufe  the  roll  did  not  make  mention  of  it ;  nor  did  he  ihew 
acquituocfe  nor  tally  of  the  iberifi',  by  which  execution  wa»  awarded.  ^ 

7.  In  afffe^  the  feifin  and  dxffeifm  was  found  withforce^  and  the 
'  plaint  ff  had  judgment  to^ecover,  and  the  record  was  fent  into  C.  J3L 

i  by  mittimus f  and  after  came  the  defendant  and  pleaded  a  releafe^  and 
prayed  certificate  out  of  the  Rollsj  and  had  it,  and  it  was  returned 
tarde,  upon  which  came  the  plaintiff' znd  prayed  capias  pro  fine  re^ 
gisy  and  had  it,  becaufe  the  releafe  is  matter  infoB^  and  the  certificate 
is  returned  tarde.     Br.  Execution,  pi.  7.  cites  33  H.  6.  20,  21. 

8.  And  per  Prifot,  if  attaint  be  fued,  yet  the  Court  ihali  award 
execution  upon  the  firit  recovery.    Ibid. 

p.  But  in  writ  of  errors  if  it  be  ertor  apparent^  the  party  fhaH 
be  let  by  mainprife  \  but  \i  it  be  error  in  fail  triable  per  pais,  the 
,    party  ihall  be  committed  to  prifon  till  it  be  tried.     Ibid. 

10.  Where  a  cofntnon  perfon  recovers  andfues  execution  by  elegit^ 
fieri  facias,  or  capias  ad  fatisfaciend',  the  defendant  cannot  plead  rr*. 

'teafe^  but  there  he  may  hove  audita  querela  or  fcire  facias  ad  cognoj^ 
cend[  faSlum ;  contra  againfi  the  king^  but  to  fue  Tcire  facias  the 
defendant  has  day  in  court  to  plead.  Br.  .Charters  de  Pardon^ 
pi.  4.  cites  34 H.  6.  3*  50.  &  35  H.  6.  i.  25. 

11.  A  man  condemned  and  in  execution  for  \ooh  pleaded  ac^. 
quittance  after  the  lafl  continuance*  Bn  Execution,  pL  73.  ekes 
21  H.  7.30. 

S.  P.  and  a         i2.  Judgment  in  debt  was  had  agamfl  an  heir  on  the  bond  of 
^rc  faciat   .j^jg  anccftor  by  nihil  dicit.     The  Court  held  that  the  plaintiff 
brought        ihould  have  no  other  execution  but  by  fpecial  elegit  of  all  the 
againft  the    lands  dcfceudcd  in  fee  to  the  heir  of  the  faid  anceftor  being  in 
heir  to  haTe  ^j^^  j^ands  of  the  defendant.     D.  81.  a.  pi.  62.  HiU.  6  &  7  E.  6» 

execution        r     r     j         r 

he  pleaded       liUlon  S  Cale. 

riens  per  de-  . 

fcent,  but  the  .plea  wa^  held  to  come  too  late  af^er  jtidgment  by  nihil  dicit,  and  the  judgment  Ihould  bet 

fpeciaL    D«  244*  &•  b.  Mich.  17  &  iB  £Us.  Heftaingham's  caie* 

13.  hk 


Crecutiott.  49 

13.  In  zfcire  facias  on  a  judgment  in  debt,  defendant  pAeads  4Le- 15«« 
that  upon  a  Jieri  facias  the  flieriff  of  L.  took  divers  Jbeep  of  defend--  J|o*n^y 
aiiis  for  the  debt^  and  yet  detains  them  ;  and  held  good  though  he '  v.  Andrews, 
docs  not  allege  the  return  of  the  writ.     Cro.  E.  237.  pi.  4.  Triil.  S-  c.  held 
33  Eliz.  B.  R.  Mountney  v.  Andrews.  fo.^hl*°'*^' 

execution  is  lawful  though  the  writ  be  cot  returned,  and  the  plaintiff  has  his  remedy  againft  the  iheriff. 
■  If  the  iheriff  keeps  the  goods  the  party  may  have  a  new  execution,   becaufe  the  other  is 

oot  as  execution  with  fatisfa^^n ;  but  If  he  delivers  the  nnoney  or  goods  taken  in^txecution  to  the 
plamtJ£F*s  attorney^  it  is  a  fufiicient  iacisfadioo.  Codb.  %if,  pi.  3^1.  Mi(h.  2I  Jac.  C.  B.  Strobridge 
?.  Archer. 

14.  Stnrc  facias  to  have  execution  of  land  and  damages  recovered 
in  ejeBment ;  the  defendant  pleaded  an  entry  into  the  land  after  the 
judgment  and  before  the  fcire  facias,  hut  did  not  anfwer  to  the        '- 
damages^  and  therefore  the  plea  was  held  ill,  and  judgment  that  * 
the  plaintiff  havd  execution  of  land  and  damages.     Cro.  £.■  330.     T  CO  1 
pU  S*  Trin.  36  EKz.  B.  R.  Kent  v.  Sponder. 

15.  Scire  facias  to  have  execution  of  damages ;  the  defendant 
pleaded  that  the  plaintiff  had  a/Jigned  the  damages  to  the  queen^  and  the 
Jberiff  hjprocifs  out  of  the  Exchequer  had  extended  his  land^  and  the 
plaintiff  demurred,  becaufe  it  is  not  alleged  that  the  fieri ff  had  re^ 
turned  the  extent ;  but  refolved  that  the  plea  was  eood  ;  %nd  that 
if  a  flieiiff  levy  money  by  a  fieri  facias,  though  he  doth  not  re- 
turn the  writ  the  defendant  may  allege  it  in  ban  Moor,  468*  * 
pi.  671.  Mich.  39k  &  40  Eliz.   Hoe  V.  Belton,  « 

x6.  Scire  fadas  is  a  judicial  writ,  and  properly  lies  after  the 
year  and  day  after  judgment  given,  and  is  fo  called  becaufe  the 
words  of  the  writ  to  the  flieriff  be,  quod  fcire  facias  praefat*  T- 
(being  the  defendant)  quod  fit  coram,  &c.  oftenfurus  fiquid  pro 
fehabeat  aut  dicere  fciat,  quare,  &c.  So  as  by  the  writ  it  appear- 
eth,  that  the  defendant  is  to  be  warned  to  plead  any  matter  in  bar 
of  execution,  and  therefore  albeit  it  be  a  judicial  writ,  yet  becaufe 
the  defendant  may  thereon  plead,  this  fcire  facias  is  accounted  in 
law  to  be  in  nature  of  an  a£bion  ;  and  therefore  a  releafe.of  all  ac^ 
tions  is  a  good  bar  of  the  fame,  and  likewife  a  releafe  of  executions  is 
a  good  bar  in  a  fcire  facias  ;  this  writ  was  given  in  this  cafe  by 
the  ftatute  of  W.  2«  for  at  the  common  law,  if  the  plaintiff  hath' 
fucceeded  [furceafed]  to  fue  execution  by  fieri  facias,  or  levari  fa- 
cias, a  year  and  a  day,  he  hath  been  driven  to  his  new  original, 
Co*  Litt.  290,  b. 

1 7.  Plaintiff  had  judgment  in  an  affduU  and  battery.  The  de- 
fendant after  iiliparlance  may  plead  outlawry  in  the  plaintiff  in  bar 
9f  a  fcire  facias  brought  by  him.  Jo.  239.  pi.  3,  Pafch.  7  Car, 
».  m    Wortley  y,  SaviU 

(D.  b)     Writ  and  Inquifition.     Return  thereof, 

I,  T  "TPON  an  elegit  the  flieriff  returned^  that  he  delivered  to  the  Where  ex«. 

^^  plaintiff  twenty  acresy  which  is  a  moiety  of  all  the  defendants  *"V^"  ", 
lands  per  rationabile  extentum  ;  the  Court  feemcd  -in  a  manner  that  by  the  flse- 
this  was  illj  becaufe  he  did  not  return  the  inquifition  taken  by  the  oath  rilF  abne,  it 

E  4  of  *'^«*^^  "^^ 


\ 


to  beie.  rfthejury^  for  the  flicriff  himfclf  cannot  exiehd  it  \  and  the  prc« 
fai^dbeo^'  cedents  are  accordingly.    D.  loo.  a.  b.  pL  71*  Trin.  i  Ma. 

of  an  elegit,  the  extent  being  to  be  made  by  the  inqaeft,  tod  not  by  the  Uteriff  akMie»  it  ought  to  be  it- 
tDioedy  ocherwife  it  it  not  g6od*  D.  lOo.  pl«  71.  Marg*  cites  5  Rep«  Hoe's  cafe^  90.  a*  4  Rep.  74* 
Palmer*!  o^e^  and  67.  Fulwood*s  cafe. 

2.  If  the  fheriff  ajjsgns  dower  by  writ  to  him  dirededj  and  does 
not  return  the  Mnrit,  yet  ihe  is  lawfully  feifed  in  dower ;  but  others 
wife  it  is  in  a  partition  by  writ ;  for  there  afecond  judgment  ought  to 
be  given.  Crb.  £.17.  pi.  8.  Pafch.  24  Eliz.  C.  B.  cited  byFen- 
ner  to  have  been  adjudged  10  Eliz.  in  Afhborough's  cafe« 

3.  Elegit  muft  be  returned,  but  extents  upon  Jlatutes  tteed  fiati  . 
Arg.  G<^b.  83.  Mich.  28  &  29  Eliz. 

4.  Where  a  man  is  taken  upon  a  ca.  fa.  the  execution  is  Jgood 
though  the  writ  is  not  returned  \  and  fo  of  an  habere  facias feifinam^ 
and  io  generally  in  all  writs  of  execution  where  eiuier  goods  or 
lands  are  to  be  taken,  except  in  elegit^  and  that  muft  be  returned^  be- 
caufe  the  Court  may  judge  of  the  fufficiency  or  infiifficlency  of  the 
inquifition.     4  Rep.  67.  a.  Hill.  33  Eliz.^  Fulwood's  cafe. 

I»  <$'  ^         5*  Judgment  in  debt  againfl  A.  and  upon  the  death  of  A*  tt/cit^ 
facias  ijjfied  into  the  county  of  Surry,  and  an  elegit  in  msefhrm  ^was 
fued  and  returned.     The  entry  in  tie  roll  was  of  an  avwrd  of  am 
•   elept  medietatem  omnium  terrarum  in  conl  Surry,  tsfc.  omitting  fim 
fuerunt  praSffi  A.  die  judicii  verfus  eum  redditi.    Although  the 
writ  of  elegit  and  the  return  are  good,  yet  t&e  execution  is  erro- 
neous becaufe  of  the  faid  omiilion.    Jenk,  298.    cites  Hob.  90. 
[pi.   122.  Mich.    5  Jac»  i|i  Cam.  Space]     ^cr's  c^it  j^aU^S  * 
Kccre  V,  Owen  J, 


(Srecutiokt;  ^i 

(E.  b)     Equity. 

I,    A  H  Agit  returned  and  filed  being  eut^  and  thereby  without 
'  '^  Temedy,  was  renewed  by  this  Court  to  be  executed. 
Toth.  146.  cites  2  Can  Palmer  v.  Bolls. 

a«  To  account  tor  profits  upon  extent  according  to  true  valuation^  Aceordinf 
and  not  to  the  extended  valuej  but  not  ufe  for  thofe  profits.  ^;jj\^ 
Todi.  154-  cites  5  Car,  not  to  die 

extended 
nte.  .  Totfa.  154.  citct  %  Car.  Ladj  De^ncowt  ▼•  Hampfon. 

^  A  re^xtent  was  awarded  upon  a  ftatute,  the  lands  not  being 
bncwn  on  a  former  extent.  Toth.  154.  cites  Trin.  5  Car.  rChivers  v. 
Bampton.  ** 

4.  The  plaintiff  f|ied  out  an  elegit^  which  net  being  nvell  laid  the  Chan.  Rep. 
extent  noas  tiot  good^  but  on  a  bill  in  equity  the  money  was  ^lecreed.  J^e  c^rt 
Toth.  154.  12  Car.  Trion  v.  MicheL  declared, 

thacifthe 
defmdaat  woold  bare  proved  that  any  profits  had  been  taken  by  the  laid  extent  it  would  have  relieved  the 
drfendant  for  the  iaiDC}  but  failins  of  fuch  proofs  the  Court  ordered  him  to  pay  the  money  on  the  bond 
vnth  damages. 


I 


5.  Conufee  of  zfiatute  extended  it  on  an  infant^  which  was  veid^ 
et  equity  will  relieve  him  afterwards.  Lev.  197.  Mich.  18  Car.  2* 
•  R.  Middleton  t.  Shellis. 

6.  Lands  of  a  jointrefs  of  the  value  of  500 1.  per  ann.  were  ex* 
tended  for  a  debt  prior  to  the  jointure,  and  upon  the  inqmfition 
taken  were  delivered  in  execution  at  a  fifth  part  of  the  value^  but 
decreed  that  the  intrinfic  value  of  the  premifes  by  the  year  fliall 
be  accounted  for  fince  the  death  of  the  hufband,  and  bie  applied 
to  the  payment  of  the  principal,  intereft,  and  cofts,  and  if  not 
fufficient,  the  jointrefs  to  make  it  good ;  but  if  more  than  fuf- 
-ficient,  then  to  repay  to  the  jointrefs  fo  much  thereof  as  has  been 
received  fince  the  death  of  her  hufband.  Fin.  R.  197.  HilL 
97  Car.  a.  Jacob  v.  Thalker. 

Tor  more  of  Execution  in  general,  fee  9)ttlt,  SDOtO^r^  iPltlCSt 

ant  Xlecoteiifed,  "^v^^nznt^  &cire  Jfdciaj$»  ^w^vAtr 

^0,  and  other  proper  titles* 


[   s^   1 


^wutotfif* 


(A) 


What  Power   tlbc  Ordinary  has  in  Adml 

niilrations. 


At  the  com* 
monlaw 
^'l^ther  tbf 
wife,  chil4y 
or  next  of ' 
J^iiy  had 
any  right 
to  a  fliare 
in  the  in- 
teiUte*8 
cftate,  but 
the  ordina^ 
ry  was  to 

diftribut^  it  according  to  bis  confcjence  to  pious  nfes,  and  fometlmes  the  wife  and  children  might  be 
amongft  the  number  ofthofe  whom  be  appointed  to  receive  it,  but  the  lawentnifted  him  with  the  fok 
difpofition  of  it*  Afterwards*  by  the  iHtute  of  Weftsn.  a.  he  was  bound  to  pay  .tlie  inteibte*s  deb^s 
ib  far  as  he  had  aHets,  which  a^  the  common  law  he  was  not  bound  to  do,  and  an  a^on  of  debt  would 
then,  and  not  before,  lie  againil  him,  if  he  did  alien  the  goods  and  not  pay  the  debts.  Then  the  ftatote 
^31  £.  I .  cap.  1 1 .  was  made,  by  which  he  was  impowered  to  grant  adminiftration  to  the  next  of  kin, 
and  moft  lawful  friend  of  the  inteftate ;  and  by  this  ftatute  the  perfon  to  >Khom  adminiftration  was  com- 
nitted  might  hairc  an  i£t\on  to  reco\'er  the  inteftate^  eibktej  for  at  the  common. law  he  had  qo  rt- 
medy.  But  then  afterwards  the  ftatute  of  21  H.  S.  cap.  5.  enadls^  that  the  ordinary  ihall  grant  adM- 
niftration,  to  the  widow  or  next  of  kin  of  the  perfon  dcceafed,  or  to  both,  and  this  was  the  firft  law  that 
gave  any  intereti  to  the  wife,  to*  whom  adminiftration  ^ng  once  granted,  the  power  of  the  ordinary  was 
determined,  ai)d  he  could  not  repeal  it  at  his  pleafure,  as  he  mi^ht  at  the  common  |sw;  but  after  the 
makii^of  this  ftatute  many  mifchiefs  did  ftill  remain,  becaufe  the  adminiftration  being  once  committe^^ 
the  perfon  to  whom  it  was  granted  had  the  whole  eftate>  and  the  reft  of  rlie  relations  of  the  deceafed  wete 
undone ;  an4  therelbre  if  his  children  were  under  age,  or  beyond  the  feas,  and  a  ftranger  had  got  admi- 
niftration, it  would  have  been  a  bar  to  them.  And  thus  it  continued  for  many  years,  the  ordinary  ftill 
making  diftribution  as  he  thought  fit,  taking  only  a  bond  from  the  perfon  to  whom  be  granted  adooini  • 
ftration  for  the  purpofes  aforefaid,  and  fometlmes  to  difpofe  of  the  furplu(ige  as  he  flienild  dire&,  and 
no  prohibition  was  granted  to  remedy  thefe  ioconveniencles  ^11  about  the  i^th  year  of  king  James  the 
£rft.  But  now  by  the  a£t  of  22  &  23  Car.  2.  cap.  10.  a  good  remedy  is  provided  againit  thefe  mi(« 
chiefs,  and  it  is  fuch  wh'ch  takes  away  the  cauies  thereof,  'which  is,  that  the  adminiftrator  (hall  not 
have  the  whole  eftate,  but  that  a  diftiibution  ftiail  be  made ;  the  tkle  of  the  aft  ihews  the  meanii^ 
thereof  to  be  for  the  better  fettiement  of  the  inteftace*s  eftate,  and  ""the  body  of  it  ftiews  how  diftri. 
bution  ftiall  be  made,  fo  that  fuch  bonds  which  were  ufually  given  by  the  adminiftrator  before  this  law, 
to  make  diftribution  as  the  ordinary  (hould  diied-,  are  now  taken  away,  and  other  forms  are  prefcribed ; 
and  there  ca^  be  do  remedy  taken  upon  fuch  new  bonds  ^iU  the  ordinary  hath  appointed  the  diftribo* 
tion,  fo  that  in  efft&.  this  z€t  makes  the  will  of  a  perfon  dying  inteftace,  and  tells  what  (hare  his  tela-, 
tions  (hall  have,  and  it  is  probable  that  the  cuftom  of  London  "might  guide  the  parliament  in  thexnak. 
tng  of  this  law,  which  cuftom  diftributes  the  eftate  of  a  freeman  nimongft  bts  wife  and  children  j  per 
Pollexfen  j  Arg.  3  Mod.  56. 6o.  HilL  36  Car.  x»  B.  R»  in  cafe  of  Palmer  v«  Allicock. 


>/  »75-       [i.    A  T  the  common  iavj  the  ©rdinary  couia  not  harre  oBion  fa 
B.'R.^n*'  recover  ^ny  debt  of  the  teftator.     i8  H.  6.    23.  b-    PI, 

cafe  of        Com.  277.  b.     Gresbrook  against  Fox.*  8  Rep.  135.  b^ 

iowEs  T.     Sir  John  Needham's  case,] 

by  three  juft ices  (sbfente  CrUoke)  ;  but  if  thf  debtor  would  voluntarily  pay  it  to  the  crdlnaiyi  then  be 
night  receive  it  and  diftribute  it  as  well  as  other  goods  of  the  teftator  in  ptos  ufus. 


[2.  At  common  law  he  might  have  trefpafs  for  goods  taken  out 
of  his  pofleflion.]  / 

^ J.  21.  (M)— S.  P.  perFlnenx,  ibid.  pi.  50.  cites  11  H.  7.  12. F.  N.  B.  (D) 

lays  that  the  ordinary  at  this  day  may  have  aftion  in  fuch  cafe,  but  not  for  taking  them  oat  of  his  pof- 
feliioo  who  died  intcitate,  as  aduiiniftrators  may  have.-*— 2  Inft.  3|^S.  S*  P. 


S.P.  Br. 

Adminiftra- 
tor, pi.  44. 
cites  F.  N.  B.  21.  (M) 


[3.  At 


^3*  At  common  law  no  aBum  woyjM  lie  again/t  the  onEnary,  ^.  P.  Br. 
rtH.  6.  23.  b.  PL  Com.  277-  Gresbrook  against  F0X.3  to-^^f  J^* 

c\tiaii  H.  4*  and  fayt  qiuxt  cootrariom  eft.-*-— Brook  fayric  ffAms,  that  at  common  law  none  maj 
•  ha?e  admiBifttatioA  bjit  tbc  ord'uuxy,  who  ihall  be  impleaded,  bat  Ihall  not  Imfkdd,  nor  at  this  daf^ 
Br.  Adminiftration,  pi.  44. 

If  the  ordinary  took  the  goods  into  his  pofleffion  he  was  liable  by  the  coramo|^  law ;  and  the  fUtntt 
•f  Wefbn.  V  cap.  19.  cuaa  poft  moitem,  ftc.  was  made  in  affirnunoe  of  the  coounon  law.  5  Rep.  83. 
a*  Trin*  )7  EU&.  C*  B.  the  ftoond  refoiution  in  Sneiling's  c^lie. 

[4.  Now  by  the  Jlatute  Weftm.  2.  'cap.  19.  an  oBion  lies  againfi  If  a  man 
the  ordinary.     18  H,  6.  23.  k    PK  C  277.     [b.J      Gr£SBROOK  ^^'jI^^JJI* 

AGAINST  Fox.]  '     ihop  wiO 

not  commit 
the  adxniniftratioiy  adion  of  debt  lies  agatnft  him;  yet  the  ordinary  cannot  bring  aQton,  and  he  ihaU  be 
named  oidinary,  and  yet  be  is  not  bound  to  declare  in  his  count  how  he  is  ordinary.  Br.  Ordinary, 
pl^ai.  cites  j  t  H.  4.  7%. 

-  [5.  But  he  cannot  have  an  adm  iy  thejlatute^     1 8  H.  6.  23.  b.  ^r*  Adnri- 
PL  Com,  277,  b,     Gresbrook  against  Fox. J  ^'f?9?Jittt 

f  I  H.  4.  7X«  $•  P«  but  the  adminiftrator  fl^Ji  have  the  ai£lion  by  the  ftatntcs.-  ■By  the  laid  ila^ 
late  of  13  £•  X.  cap.  t^.  it  was  eiuffed  that  <obcre  an  inttftate  Jus  in  dtht^  and  the  gaotb  cum  U  the 
mSmtry  to  bt  Sffjtd^  im  tbii  cafe  the  ardinafy  Jball  fatitfy  tht  itibtsftfar  at  the  goods  txttnd  injucbjmp 
m  tbe  execmttrs  rffiKb  pirjmupomld  bavt  don*  in  cafe  be  bad  made  a  tSdmtmt% 

UnVeft  ibmc  m  the  goods  and  chattels  came  to  the  hands  and  pofle^n  of  the  ordinaiy,  he  was  not  to 
be  charged  by  the  common  law ;  but  if  they  came  to  his  hands,  and  he  would  neither  adminifter  and 
fay  the  debts  and  doties  hiafelf)  nor  commit  them  over  to  the  kin  and  friends  of  the  inteflate  that  would^ 

the  common  Uw  did  charge  himy  and  fa  does  this  aA,  which  is  made  in  •^frmnff  of  it.   %  Inft.  3984 

■  And  fee  %  Inft.  397,  398.  for  the  expoficion  thereof. 

[6.  The  ordinary  cannot  i'ekafe  any  debt  of  the  teftator  before  Some  fay 
:idmmiftration  ^nted,     18  H.  6,  23.  b.]  Jm*"i^' 

idcde  an  aAioB,  and  yet  he  can  have  none.o  Co.  Litt.  292.  verfus  prJncipium."  .  Keilw.  xi7.  «» 
fU  90.  cafttt  incerti  temporis.  Anon.  S.  P.  argued  that  he  could  not,  but  Keble  held  to  the  contraxy* 

[7.  So  a  fortiori  he  cannot  veleafe  after  adminiftration  granted, 
pontra  18  H.  6.  23,  b.] 

[8.  But  if  trefpafs  be  done  to  the  goods  in  poffejf.on  of  the  ordl- 
narjy  the  ordinary  may  relea/e,  and  this  releafe  (hall  be  a  good 
bar  againft  the  adminiftrator  made  after.     18  H.  6.  23.] 

[9.  Rot.  of  Parliament^  i  i7.  5.  numb.  13.  King  H.  4.  made 
divers  executors,  who  refufed^  becaufe  they  had  not  fufficient  for 
debts  and  legacies,  by  which  difpofttio  tejiamettti  bonortwt  8c  ca« 
tallorum  hujufmodi  ad  diftum  confanguineum  nojtrum  (who  was 
.the  archbijbip  of  Canterbury)  tanquam  ad  ordinarium  de  jure  per^ 
tineret  ac  bona  &  catalla  prxdida  pro  fatisfadione  8c  folutione 
8c  aliis  przdidis  implendis  venditioni  publicae  exponi  deberent^ 
8cc.  upon  which  the  king  took  the  goods  for  the  value,  to  be  paid 
to  the  executors  according  to  the  will,  &c.  and  this  ordained  in 
parliament^  that  the  executot  ihould  not  be  fued  by  the  ere* 
ditors.] 

10.  If  after  a  caveat  put  in  that  admimftration  fhall  not  be 
granted,  adminiftradon  be  granted  to  another,  it  is  good«  JPer 
J  juftices.  Roll.  Rep.  ip^.  pi.  30.  Pafch^  13  Jac.  B.  R. 
Hitching  v.  Glover. 

f  I.  If 


S^  (Sreeatonr. 

It.  If  one  i&  intitled  to  have  adlnlniftntiani  and  the or£mify 
rtfufes  to  grant  it,  a  good  aEHon  lies  againft  kifltt;  Aig*  Cait*  i^ 
cites  it  as  the  opinion  of  Crook  and  Harvey.  Mich.  3  Car.  i* 
Si<i.  37 »•  12/  Per  Keeling  Ch.  J.  and  Twifdcn,  a  caveat  is  of  no  force 
Ctf!«**BJl.  ^^  hmder  the  grant  of  adtmnifiration  i  far  it  is  not  the  judicial 
S.  c  andby  aA  of  the  CouTt,  but  is  only  a  memorandum  entered  by  a  clerk  ia 
»»«of .  court  to  ffire  caution,  not  any  record  of  the  Court ;  and  this  Court 
^7  ^      ^^  ^  well  judge  of  it  as  the  delegates.  Lev.  1 87.  Trin.  1 8  Car.  2» 

B.  R.  Offley  v.  Beets. 
t  54  3  ^3*  Mandamus  to  grant  admini/lr&ttonxo  the  wife  of  the  inteftat^ 
I  or  next  of  kin,  and  it  was  (hewed,  that  there  was  a  'Will  pretended 
helowy  and  adjudged  no  nvill ;  -^Tid  there  being  an  appeal  from  that 
ientence,  which  being  a  fufpenfiou  thereof,  the  rule  for  the 
mandamus  was  difcharged ;  per  Cur.  7  Mod.  143.  HilL  i  Ann. 
B.  R.  Steward  v.  Eddy. 

14.  A  queftion  was,  whether  a  man  might  be  fued  in  the 
fpiritilal  court  yir  taliug  away  the  goods  of  the  intefiatefrom  the  adf 
miniflratory  or  whether  a  prohibition  (hould  go  r  Refolved,  that 
there  ihould  be  a  prohibition ;  for  when  the  adminiftrator  is  made 
the  power  of  the  ordinary  is  determined,  and  there  being  a  com- 
plete remedy  at  common  law  for  the  adminiftrator  in  an  a£tion  of 
trover,  the  party  would  by  this  means  be  doubly  harafied  \  for 
an  excommunication  could  never  be  pleaded  in  bar  of  adion  of 
trover.  By  the  ftatute  law  tlie  ordinary  muft  grant  adminiftra- 
tion,  and  then  his  power  is  determined,  and  the  adminiftrator, 
when  put  in  by  the  ordinary,  derives  his  power  not  from  the 
lordmary  but  the  law.  10  Mod.  21.  Patch,  zo  Ann.  B»  R^ 
Sadler  v.  Daniel. 


(A.   2.)      Adminiftrator  or  Executor  j   how  con- 

fidered. 

Xnraton  j.  EXECUTOR  is  but  an  attorneyiox  the  deceafed.  Roll. 
Z^t^         ^  R«P-  »47-  cite*  j4  H.  6.  14. 

and  difpenfers  «r  diftrib'Jton  of  their  teftator*s  g»ods.     Wentw.  Off.  EsreratoTy  88 »  He  it  m  the 

natorc  of  one  that  ius  the  cuftady  of  another's  goods.     WenCw.  Off*  Ezecator,  1 1  ^. 

Xxeciitor»  2.  Note,  tliat  an  executor  cannot  be  a  trufiee  unlefs  he  have  an 
^  •***!  .    efpccial  gift  in  the  will,  and  that  he  may  then  be  in  truft,  other- 

nJIDe  IS  out  ./-t  1  r\        r  *  •  J»  It' 

a  truftce.  Wile  the  general  truft  of  an  executor  is  to  pay  debts  am  legaaes^ 
lie  being  to  2ad  of  me  furplufage  to  account  to  the  ordinary*  in  pios  ufus» 
2^J^^    Gary's  Rep.  a8,  29.  cites  44  Elia.  8  June,  1602. 

will,  and  therefore  called  an  ezecotor  per  Ld.  C.  Parker.  Wnu.*s  Rep.  548.  Trin.  171 9.  in  cale  of 
FaiTington  ▼.  Knightley.— — ^nd  after  hii  lordikip  faid,  that  thit  is  the  reafoa  why  the  fpirinial 
court  cannot  compd  a  diftzibntjob,  becaofe  they  cannot  enforce  the  exccutios  of  a  tmfi*    Ibid.  549. 

9 

And  if  I  3.  Executor  is  in  law  tejlator^i  qffigfiee  by  the  very  making  him 

T!^Lt*^      executor.     Wentw.Off.  Ex.  100. 

in  J  ezecu* 

tor  and  faj  no  more,  and  A.  dies  inteftate  witboot  difpofing  in  his  Itfe-tlme  of  this  perfonal  efbte,  my 

JKztof  kiiiy  and  not  i)ke  next  of  kin  of  my  cxecator,  ihall  hare  adminianuioa  dc  bonis  non»  together  with 


lAay  fCiiMial  eftate,  ptr  Ld«  C«  pMker.  WiM.'t  Rep*  553*  in  tlie  kam  cifc  ahovt*^  ■■ 
He  It  m  tnxAee  for  a  legatee  with  rafpcd  to  the  kgacTs  and  cUe  it,  the  only  icafon  why  the  legatee 
may  bring  Kit  bi&  in  equity  tgainik  the  executor  for  a  legacy,  fuppofing  it  to  be  a  truft  j  per  Ld»  C* 
Parker.     Mkh.  1716.  Wms.*t  Rep.  575,  576.  in  cafe  of  Winde  v.  JekyI  and  Attione* 

It  is  a  fnndaniental  rule  in  a  co«rt  of  equity,  that  an  tmcator  It  hut  a  traftee  $  |ter  Howis  J*  fitl;ing 
ia  Chaaciery  in  the  abfence  of  the  Ld.  Chancellor.    1  Wnu«*s  Rep«  161.  Trin*  1 72^ 

4*  Since  the  ftatute  of  diftributions,  adminiftrators  and  next  of  He  hat  as 
kin  arc  like  executor  and  legatecj  or  rather  they  are  executor  and  ^^  "  ^^ 
kgatee  in  law.     Arg.   12  Mod.  ($2i*  Hill.  3  W.  3.     In  cafe  of  executor. 
£lackborough  >•  Davis-  gj  Hoi' 

Wnis«*i.  lUf»  43*  Pxich.  1701*  '">  S.  C. 

(B,)       What    Power  the  Ordinary  has    touching  T^l^^ 
Teftaments  ;  and  to  prove  them,  &c.  <— v— ^ 

^l.  X  H.  5.  ZpO^*  Parliamenti  No.  23.  the  commons  fray  that  exeats  4lnft*  335* 

■^  *^   tors  be  not  hereafter  compelled  to  travel  to  prove  tefta-  *?f  •  l^\ 
ment,  or  to  carry  any  inventory  of  goods  of  the  teltator  to  the  or- 
dinaries or  their  officials,  commifTaries,  officers,  or  minifters^  out 
of  (he  deanerv  in  which  the  goods  of  the  teftator  are^  upon  pain  to 
forfeit  treble  damages,  "l 

Anfwerto  this  and  to  the  other  part  of  the  petition^  ,  ^^\  ^Q?- 

\l.  The  king  hath  charged  the  lords  fpiritual  thereof  to  ordain 
due  remedy,  and  if  they  do  not,  the  king  will  have  it  well  in  me- 
mory, and  caufe  to  aniend  it  in  time  to  come.] 
•  3*  When  the  king  is  made  an  executor  of  the  laft  will  and  tefta- 
ment  of  any  other,  the  king  does  appoint  certain  perfons  to  take  the 
execution  of  the  'uiill  upon  them  (againft  whom  fuch  as  have  caufe  of 
iiiit  may  bring  their  a£iion)  and  appoint  others  to  take  the  ac- 
count. See  Rot.  Par.  15  H.  6.  Katherine  queen  dowager  of 
England,  mother  of  H.  6.  made  her  laft  will  and  teftament,  and 
thereof  conftituted  K.  H.  6.  her  fole  executor,  and  thereupon  the 
king  appointed  Robert  Rolleftdn,  clerk,  keeper  of  the  great  ward- 
robe, John  Merfton  and  Richard  Abreed,  efquires,  to  execute 
the  laid  will  by  the  overfight  of  the  Cardinal,  the  duke  of  Gloc' 
and  the  bifliop  of  Line',  or  two  of  them>  to  whonv  they  fhould  ac- 
count.    4lnft.  335. 


(B.  2)     By  whom  as  Executor  the  Probate  may  be ; 

and  before  whom,  and  how, 

I.  'T*B&in;icnt  proved  before  the  archdeacon  or  the  fequejlrator  is 
*-    good.  Contra  of  excommunication.  Br.  Teftament,  pL  25. 
Tempore  £.  3.    Itin*  North. 

10 

J,  Tcftr.n.ntr 


.^^ 


A 


ss  CErectttoriJw 

Tt.  Teftafnent  proved  before  the  cammiffatj  U  well  ptoved  \  but  hi$ 
cannot  certify  cxcommtinication.  Br.  Tcftament,  pi.  I2.  cites 
7  E.  4.  14.  " 

3.  A  teftament  proved  before  the  commtffary  ef  the  hijhop  is  fuffici* 
ent,  &c.  And  a  teftament  proved  %rfore  the  fsqueftraton  of  the  arch* 
deacon  of  fuch  a  place,  and  his  feal  put  thereunto,  is  fufficient. 
For  all  teftaments  cannot  be  proved  before  the  ordinary  himfelf, 
and  properly  the  probate  of  the  will  does  belong  unto  him  to 
whom  the  fequeftration  doth  bejfiilg.    Perk.  f.  490. 

4.  A  teftament  proved  before  any  officer  of  the  ordinary  deputed  t$ 
tie  fame  is  fufficient;  but  always  when  the  king's  court  writes 
unco  any  officer  fpiritual,  they  ought  to  wri|e  unto  him  who  is 
immediate  officer  of  the  Court,  which  is  the  bifliop  himfelf. 
Perk.  f.  4pi. 

5»  The  teftament  ought  always  to  be  proved  by  the  executors  or 

one  of  them  at  the  leaft.     Perk.  f.  484. 

Afilon  by         6.  And  if  there  be  three  executors^  and  two  of  them  v^ill  not  pro%)e 

ton  «i"""    ^  '*''"*»  ^^'^  meddle  with  the  goods  of  the  de^ceafed,  and  the  other 

probate  by     exccutorproves  Uie  will,  notwithftanding  this  refufal  made  by  the 

one  ii  no      other  two  who  wcre  made  executors,  and  notwithftanding  timt 

abTtement.    ^^  ^^  *  ^^t  proved  by  the  third  executor  only,  yet  the  other  two 

1  Salt-  3.     executors  and  either  of  them  may  intermeddle  with  the  goods  of  the  tefta^ 

Brooks  T.      /^r,  and  admrnjler  them  at  what  tune  foever  they  will  i  becaufe  that 

♦  T"  k  T   ^^^"  ^^  ^^^^  ^  proved,  they  cannot  be  put  out  of  the  will ;  and 

■"  ^     ^   the  fame  will  gives  them' title  to  adminifter  the  goods  of  the  tefta* 

tor,  as  well  as  it  gives  title  unto  him  who  proves  the  will,  info- 

xnuch  as  notwithftanding  that  they  never  adminifter,  and  he  who 

proves  the  will  will  bring  an  a61ion  as  executor  of  the  fame  will ; 

it  behoves  him  to  bring  an  a£lion  in  all  their  three, names;  but 

they  {hall  not  be  charged  as  executors  before  they  adminifter. 

Perk.  f.  485. 

7.  Thz  proving  a  will  is  thus ;  they  are  to  exhibit  the  will  into  the 
biihop's  court,  and  there  they  are  to  bring  the  witneiTes  who  are 
there  to  be  fwom,  and  the  biftiop's  officers  are  to  keep  the  origi- 
nal will,  and  certify  the  copy  thereof  in  parchment  under  the  bi-* 
ihop's  feal  of  office,  whiph  parchment  lb  fealed  is  called  the  will 
proved.     Bacon's  Ufe  of  the  Law,  07. 

8.  If  a  lord  hath  probate  of  tefaments  made  within  the  precinB  of 
his  manor^  he  cannot  prove  a  teftament  made  out  of  the  precinti 
of  his  manor.     2  Inft.  23 1 . 

Mo.  145.  9*  If  where  there  are  not  bona  notabilia  in  diverfe  diocefiss  ib 

pi.  2H8.        as  of  right  the  prdbate  belongs  not  to  the  metropolitan,  and  yet 
?i!  ?'.**"'u.    the  will  is  proved  before  him,  this  is  not  merely  void*  but  is  of 

that  IS  onJy  ..,        *         r    i     t  r  r-  #        ^»r  ^^m 

as  CO  the       force   till  reverfcd   by  tome  fentence  upon  oppedL     Went.  Off. 
granting  of  Ex.  47.  citcs  it  as  refolvcd,  22  Eliz.  in  cafe  of  Veer  v.  Jepfiries, 

admioiftra- 

tion,  and  qo(  as  to  the  proving  of  wills. 

Mo.  t45.         10.  But  if  one  has  bona  notabilia  in  diverfe  diocefes  orta  apo^ 
pi.  28S.       cuUar  and  a  diocefey  a  probate  before  the  particular  bifhop  within 

citej  It  as  fo         ,      ^        ,.  n  r      \  I  •  1  -J         •   t 

hejdiQiiia.  whole  dioccfc  part  of  the  goods  are,  is  utterly  void  without  any 
a^^oihe  xj  rcvcrfaC 


^ 


leterfaL      Sd   ilfo  of  proving  in  fomc  peculiar.    Went.  Off.  rM«of«d- 

«y  .  »  o  *  •  mtniftra- 

*^*  47»  ^  '  .  .  tjon,  but 

11.  If  there  are  boAa  notabilia  in  both  diocefes  of  York  and  Cant'  fays  nothing 
and  in  two  feveral  diocefes  of  each  province^  probate  muft  be  before  »« w  probatt 
the  feveral  metropolitans ;  but  if  bona  notabilia  are  not  in  fevesal  ^  ?* 
diocefes  in  either  province,  then  probate  muft  be  before  the  par- 
ticular  biihops  in  thofe  feveral  diocefes  where  the  goods  are. 

Went.  Off.  Ex.  47. 

12.  But  if  in  one  province  teftator  hs^  goods  in  diverfe  diocefes^ 
aad  in  the  other  province  hut  in  one  diocefe ;  in  the  one  cafe  the  arch- 
bifhop  ihallhave  the  probate,  and  the  particular  bifhop  in  the 
other  cafe.  And  in  like  manner  in  peculiar  jurifdi^ions.  SVent. 
Off.  Ex.  47. 

13.  £.  is  made  executor  for  10  ^ears^  and  afterwards  C.  //  to  he  ^"  «««cn- 
executor.     B,  proves  the  w//,  and  then  the  10  years  expire;   the  rarypwnSd 
queftidh  was,  whether  C.  ought  to  prove  the  will  again,  or  whe-  the  win. 
ther  he  might  adminifter  without  any  other  probate  ?  and  it  was  '^'Jt"'*^"^ 
held  by  Finch,  that  the  probate  of  the  will  by  B.  fhould  not  de-  IS  aid  b!'!! 
termine  the  ele£iion  of  C.  but  that  he  might  be  at  liberty  to  take  began.    B. 
the  executorihip  upon  him,  or  refufe  itj  but  if  he  pleaded,  he  J^jJ]^^" 
might  adminifter  without  any  farther  probate.     Freem.  Rep.  313.  other  pro* 
pi.  385.  Mich.  1675.  in  Cane.  Anon.  •      bate  of  the 

will  by  him* 
Per  Lord  Keeper.    Chancery  Cafes,  %S^,  Mich.  17  Car.  2.  Aaoo. 

•    ■  I  •  » 

* 

14*  A  fnuJl  legatee  has  been  fwom  to  prove  a  will.     Arg.  Vern.  «54. 
Vent.  3 CI.  Mich:  32  Car.  2.  Mich  1684. 

•'■'''  ^  Per  Lord 

Rreper  it  is  ufually  fo»  that  where  a  man  was  a  legatee,  if  it  was  an  inconfiderable  legacy  as  5  s.  (or  5 1. 
•»  A  man  of  quality]  that  he  fliould  nevcrthelefs  be  a  wimefs  to  proTC  the  will. 

[  57  ] 

15.  If  an  executor  dies  hefore  prohate  oi  the  will,  his  executor  When  he 
cannot  take  on  him  to  prove  that  will,  but  adminiftration  ought  ^^  '^^^' 
to  be  granted  cum  teflamento  annexo  to  the  refiduary  legatee,  if  tbefirft*^' 
there  be  any,  or  elfe  to  the  next  of  kin,  according  to  the  refolu-  teftator. 
tion,  in  Ifted's  cafe,  in  D.  372.    pi.  8.  Vcrn.  200.   Mich.  1683.  ^j^.  '"S^ 
Day.v.  Chapiield.  j.  614. 

Hayton  t* 
Wolfe.  And  though  the  executor  adminiftered  foine  goods,  yet  an  FmoMdiate  admini^ratioa 

auft  be  granted.  IV  Holt  Ch«  J.     i  Salk.  308.  in  Wangford's  cafe. 

16.  When  a  will  is  proved  ^fr  teftes  in  the  fpiritual  court,  they 
muft  deliver  the  will  to  the  executor^  -and  a  mandamus  lies  for-that 

■purpofc  if  ^hey  refufe.     Per  Holt  Ch.  J.  Comb.  289.  Trin.  6W. 
&  M.  in  B.  R.  in  cafe  of  Cox  v.  Webb. 

17.  A  nmndamus  illued  to  grant  a  prohate  of  a  will  \  the  ordinary  *»  Mod. 
returned^  that  the  executor  was  a  perfon  abfconding^  and  incapaxy  &c.  ,^^^^1^^' 
This  return  was  held  ill,  becaufe  there  is  a  will  admitted,  and  —3  Sauf. ' 
fince  the  teftator  thought  him  a  proper  perfon  to  be  intrufted  with   '^»*  *•  c* 
his  affairs,  the  ordinary  ftiall  not  adjudge  him  othcrwife  upon  any  m^*Iiag* 
difability  .arifi^g  from  me  common  law  \  neither  can  the  ordinary  granted. 

iiiGft  upon  fccurity  from  the  executor,  becaufe  the  teftator  thought  *^* 

him  fufficieat,  apd  he  hath  a  temporal  right,  which  he  cannot  fuc.  f6*2."sfc!' 

for  accordbgly. 
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Cartb.  4S7«  for  before,  probate ;  and  there  have  been  no  precedents  of  this  fla«^ 
KcmdinsW   *^'^ »  ^^^  ^  peremptory  mandamus  was  granted,     i  Salk.  299 
inB.R.      pL  !!•  Mich.  loW.  3.  B.  Il*    The  King  T.  Raynes* 

that  on  aUU  in  Chaacer;  the  Court  decreed  him  not  to  intermeddle  any  further  than  to  (atisfy  a  legacy^ 
fiven  to  bimfclf* 

1 8.  None  caiji  prove  the  will  but  be  who  is  named  executor  In  die 
vilU     I  Salk.  308.  Mich.  11  W.  3.  C.B. 

19.  The^^i^  Hm  8.  never  intended  to  leflen  the  jurifdi£lion  of 
the  ecclefiaftical  court  as  to  the  probate  of  wiUs^  and  to  grant  a 
prohibition  might  be  inconvenient ;  for  without  probate  the  exe- 
cutor ^annot  fue  for  debts,  which  by  this  means  may  be  loil  and 
the  will  unperformed.  As  for  granting  it  quoad  the  landy  (though 
this  was  the  pra£lice  heretofore,  fee  2  RoU,  315.  i  Sid.  141.)  it 
would  be  vain,  becaufe  it  is  no  evidence  either  pro.  or  con.  in  any 
court  of  law,  but  a  proceeding  coram  non  judice  ;  yet  it  is  food  as 
to  the  goods.  2  Salk.  552.  Mich,  i  Ann.  B.  R.  Partridge's  cafe. 

20.  Wife  and  executrix  of  a  Popi/b  recufant  is  diiabled  to  prove 
his  will,  by  the  general  claufe  of  the  ftatute  Eliz.  4.  cap.  22« 
and  not  enabled  by  the  provifo.  3'Salk.  133.  Mich.  3  Ann;  B.R« 
The  Queen  v.  Ride. 

21.  Prohibition  was  granted  in  a  fuit  in  the  fpiribial  court  for 
revoking  the  probate  of  a  will,  becaufe  granted  to  a  perfon  that  became 
a  bankrupt.     Show.  293.  Trin.  3  W.  &  M.     Hill  v.  Mills. 

22.  25  Geo.  2.  Madefoir  avoiding  doubts,  as  to  the  attdlation  of 
vjills  and  codicils,  enailsy  That  if  any  perfon  after  the  24/^  of  yum 
J752>  '^  'ujhom  any  beneficial  devife,  legacy,  eflate,  gift  or  appointment 
of  affeffing  any  real  or  perfonal  eftate,  except  charges  on  lands,  is^c. 
for  payment  of  debts,  fhall  be  thereby  given,  fuch  devife,  ^c.fhall,  fofar 
only  as  concerns  fuch  perfon  attefling  fuch  execution,,  or  any  perfon 
claiming  under  him,  be  utterly  void,  ofld  he  fhall  be  admitted  a  vntnefs 
to  the  execution  notwith/latiding  fuch  devife,  is^c.  and  that  any  creditor 

'  ivhofe  debt  isfo  chafged,fball  mtivithflanding  be  admitted  as  a  tvitnefs  f, 
and  that  fo fhall  any  legatee  who  1ms  been  paid,  or  fhall  releafe  or  refufe 
bis  legacy  upon  tender  thereof  before  he  gives  his  teflimony,  provided  that 
t  5^  2  efter  tender  and  refufal  he  fhall  be  barred  from  the  legacy,  but  after  ac^ 
ceptance  he  may  retain  the  fame,  though  the  will  be  afterwards  adjudged 
void:  and  further  enaBs,  That  legatee  attefling  and  dying  in  tefta^ 
tor^s  lifetime,  or  before  he  has  received  or  rcfufed  his  legacy,  fhall  be 
deemed  a  legal  witnefs,  provided  that  the  credit  of  fuch  witnefs  fhall 
be  cmfidered  and  determined  by  the  Court. 

Provided  that  this  aS  fhall  not  extend  to  any  heir  at  law,  or  devifee 
in  a  prior  will  or  codicil  executed  according  to  the  faid  recited  aB,  or 
any  claiming  under  them  refpeElively,  who  has  been  in  quiet  poffeffion 
.  for  the  fpace  of  two  years  next  preceding  the  6th  day  of  May,  in  the 
year  of  our  Lord  175 1,  /u  to  fuch  lands,  tenements,  and  hereditaments^ 
whereof  lie  has  been  in  quiet  poffefjion  as  aforefaid ;  and  fhall  not  ex* 
tend  to  any  will  or  cxlicil,  the  validity  or  due^  execution  whereof  katb 
been  contefled  in  any  fuit  in  law  or  equity  commenced  hy\he  heir  of  fuch 
devifor,  or  the  devifee  in  any  fuch  prior  will  or  codicil,  for  reccfvering 
the  lands ^  tenements^  toV.  mentioned  to  be  devifed  in  any  will  or  codu-ii 
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J»  contefitdy  er  any  part  thereof ^  or  for  obtaining  any  other  judgment  dr 
iicree  relative  theretOy  on  or  before  the  faid  6th  day  of  'May,  '75 '» 
and  which  has  been  already  determined  in  favour  of  fuch  heir  at  lazi}, 
er  devifee  in  fuch  prior  will  or  codicil j  or  any  perfon  claiming  under 
them  refpeBively^  or  which  is  fill  depending,  and  has  been  proftcuted 
nvith  due  diligence  ,•  but  the  validity  of  every  fuch  will  or  codicil, 
and  the  competency  of  the  witnejfes  thereto,  fhall  be  adjudged  and  deter^ 
mined  in  the  fame  manner,  to  all  intents  and  purpofes,  as  if  this  aci 
had  never  been  made*  ^   > 

Provided  that  m  pojfeffion  of  any  heir  at  law,  or  devifee  in  fuch  prior 
vjill  or  codicil  as  aforefaid,  or  of  any  perfon  claiming  under  them  re^ 
fpeQively,  which  is  conjijlent  with,  or  may  be  warranted  by  or  under, 
any  will  or  codicil  atte/led  according  to  the  true  intent  and  meaning  of 
ibis  aB,  or  'where  the  eft  ate  defended,  or  might  have  defended  to  fuch 
heir  at  lanv,  till  a  future  or  executory  devife,  by  virtue  of  any  will  or 
codicil  attefled  according  to  this  aB,  fhould  or  might  take  effect,  fhall 
be  deemed  to  be  a  pojfeffion  within  the  intent  and  meaning  of  the  claufi 
herein  lafl  before  contained. 

This  aB  to  extend  to  fuch  of  the  Britifh  colonies  in  America,  'where 
the  aB  of  7.^  Car,  2.  is  received  as  a  law,  Is^c.  Provided  that  in  the 
Jaid  colonies,  devifes,  \2*c»  by  wills  made  before  I  March,  11^1,  to  ho 
only  void, 

(B.  3)     In  what  Court,  or  where,  a  Will  may  be 

proved. 

I.    pROBATE  of  a  tefament  does  not  belong  to  the  fpiritual 
*'      court,  unlefs  of  late  time  by  aiftom,  and  not  by  the  fpiri- 
tual law.     Br.  Teftament,  pi.  27.    cites    11   H,   7.    12.     Per 
Fineux,  and  tot.  Cun 

2.  If  a  teftament  bears  date  in  Caen,  in  Normandy,  and  be 
proved  in  England,  it  is  fiffficient  for  the  executor  to  bring  an  aBion 
thereupon;  but  if  an  obligation  be  dated  in  Caen,  in  Normandy, 
the  obligee  nor  his  executor  (hall  not  have  an  a£lion  upon  the 
fame,  &c*     Perk.  f.  494. 

3.  Will  of  lands  in  London  ought  to  be  inrolled  in,  the  huflings, 
and  ought  to  be  proved  by  citizens,  and  net  by  ftrangers  5  per 

'  Southcote.     Dal.  117.  pi.  11.  i6£liz.  Anon. 

4*  "Wills  are  to  be  proved  by  prefcription  infome  manors  before 
the  fteward,  though  no  lands  pafs  by  it ;  as  in  the  manor  of' 
Mansiieldy  and  in  Cowley  and  Caveriham  manors  in  Oxfordfhire; 
and  its  being  proved  in  the  fpiritual  court  is  but  of  later  time,  and  ^^-     C  59  3 
longs  not  to  it  of  common  right,  as  Lindwood  owns  ;  nor  is  it  fo  in 
other  kingdoms.  Went.  Off.  Ex.  43 . 

5.  Archdeacons  in  fome  places  have  peculiar  or  ordinary  jurif- 
diftion  to  prove  wills.     Went  Off.  Ex.  47,  48. 

6.  TVill  of  land  in  England  made  in  France  and  proved  there ; 
this  probate  fhall  not  be  any  countenance  to  the  will,  becaufe  pro- 
bate is  not  material  in  cafe  of  land  ;  but  if  it  be  of  goods  in  Eng* 
land  he  (hall  not  have  a£lion  on  this  probate^  but  ought  to  prove 

Vol.  XI.  F  it 
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It  lieie.  Agreed  by  Doderidge  and  Chamberlain,  abfentibus  alii^ 
in  evidence  to  a  jury.  Palm.  163.  Pafch.  10  Jac.  B..R.  Lee 
V.  Moore. 

7*  But  if  the  goods  were  all  heymd  fea^  it  is  enough  that  the 
1»iU  be  proved  according  to  the  cuftom  of  the  country  where  tefta- 
tor  died.  Vcm.  397.  Pafch.  1686-  Jauncey  v.  Sealy. 
-  S.  The  bifluip  may  make  a  commiffary  in  every  archdeaconry^ 
or  a  conunifiary  tbroughoui  the  diocefe ;  per  Doderidge  J.  RoIL 
Rep.  435.  pi.  30.  Mich.  14  Jac.  B.  R.  in  Starling's  cafe. 

9.  The  probate  and  ordering  of  wills  did  belong  originally  to  the 
jurifdiBion  cf  temporal  courts^  where  the  legatees  might  have  reme- 
dy for  their  legacies,  as  appears  by  Glanvil,  lib.  6-  cap.  6  and  7. 
where  there  is  a  writ  to  demand  a  legacy  at  the  common  law,  and 
now  that  the  jurifdidiion  is  devolved  to  the  eccleGaftical  courts 
the  common  law  takes  notice  of  the  remedy  there  for  legacies,  for 
the  power  of  that  ^ourt  is  regulated  by  thcfc,  and  therefore  for- 
bearance of  fuit  there  had  been  adjudged  a  good  confideration  of 
a  promife  \  and  for  the  fame  reafon  Hale  faid  he  conceived,  that 

,  if  an  executor  of  his  own  wrong  paid  legacies,  the  rightful  execu- 

tor fhould  be  bound  thereby,  becaufe  he  was  compellable  by  law  to 
pay  them.  AIL  40  HllL  23  Car.  B.  R.  in  cafe  of  Eeles  v.  Lambert. 

10.  Prohibition  was  moved  for,  becaufe  the  ecclefiaftital  court 
proceeded  to  exaiidine  witnefies  there  to  difprove  a  will  that  was 
proved  there  20  years  ftncey  by  which  lands  are  devifedy  and  the  lands 
are /My  and  this  to  prevent  a  trial  at  law  touching  the  title  of  the 
land  dire£ied  out  of  Chancery.  ^Per  Roll  Ch.  J.  they  may  examine 
the  probate  there,  for  you  have  libelled  there  to  take  benefit  of 
the  probate,  and  therefore  the  other  party  niay  difprove  if  he  can, 
as  far  as  concerns  any  goods  devifed  by  the  will,  and  therefore 
y^c  ynVi  p2Xit  vio  prohibition.    Sty.  346.  Mich.  1652.  Anon* 

11.  Spiritual  court  is  not  to  prove  a  will  concerning  the  guardian'^ 
fiip  of  a  chUdy  which  is  a  thing  conufable  here  in  B.  R.  and  to  be 
judged  whether  it  be  devifed  purfuant  to  the  ftatute.     Vent.  207. 
Pafch.  24  Car.  2.  B.  R«  Lady  Chefter's  cafe. 

12.  A  prohibition  was  prayed  to  the  eccleiiaftical  court  becaufe 
they  did   fuffer   the  probate  of  a  nuncupative  willy  whereas  the 

.  t^ator  did.  not  bid  three  witnejfes  take  notice y  according  to  the  a3^ 
North  Ch.  J.  faid,  that  a  prohibition  ihall  be  granted,  becaufe 
they  proceeded  contrary  to  the  a£l.  But  the  other  three  juftices 
contra ;  becaufe  they  have  proper  jurifdi£tion  of  the  probate  of 
wills,  and  if  they  proceed  not  according  to  their  rules  the  party 
ought  to  appeal.  Freem.  Rep.  297.  pi.  351.  Trin.  1679.  C*  B. 
Wildbow  V.  Dawfon. 
Dolb^faid,       ,^^  Ecclefiaftical  courts   have  jurifdiaion  of  wills  and  tefta- 

that  Hen.  *!       i_    ^       ^  T  •  / .  i  v    •  ^-  i  t^      r 

/loe's  cafe  mcnts,  Dut  not  per  commune  jusy  but  by  prefcnption^  and  no  a^  of 

is  not  law  $  parliament  is  to  give  them  jurifdidlion ;  but  it  is  faid  in  Hensloe's 

^r  ft  w***  case,  and  fo  in  Selden,  that  it  was  given  to  them  by  the  laws  of 

the  contrary  ^He  kingdom,  and  it  is  not  fo  any  where  but  in  £ngland  5  per 

when  it  be-  Holt  Ch.  J.  6  Mod.  204.  Trin.  3  Ann.  B.  R.  in  the  cafe  of  the 

?*?'•  }^1a  Queen  v.  London. 

by  the  f|>ccial  law  airil  cuAom  of  England.    3lifw.  1 50* 

xo  14.  Will 
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X4.  Will  concermng  perfonal  cftate  wad  ptoVed  in  fpiritual 
tourt ;  refpondent  having  a  fotm^r  wijl  in  his  favour,  brings  his 
Mil  to  cRfcover^hy  what  means  tISe  latter  will  was  obtain ed^  and  to  have 
an  account  of  the  perfonal  eftate,  and  to  flop  the  wafting  of  it, 
and  whether  the  tejlator  was  not  incapable  or  impcfed  upon.  Defend- 
ant demurred  becaufe  it  belonged  to  the  fpiritual  court  only  to 
prove  the  validitjf  of  wills,  and  the  former  will  was  not  proved  in 
the  fpiritual  court,  as  the^will  in  defendant's  favour  was.  But  de- 
murred and  over-ruled^  MS*  Tab.  March  11^  1727*  Andrews  v» 
Pewis* 


(B.  4)-    Probate  of  Wills  concerning  Land* 

\.  ^H£  defendant  would  have  the  caufe  difmifTed  becaufe  it 
'■'  concerned  the  probate  of  a  will,  but  in  refpeft  the  will 
Wa^  made  to  the  difinherifon  of  the  ^hAJoAS  of  lands  as  well  as  of 
goods^  it  was  ordered  to  be  examined  hercv  Tothi  237.  cites 
12  Jac.  Edmunds  v.  Edmunds. 

2.  In  a  prohibition' the  plaintiff  fiiggefted,  that  the  defendant  Cro.C.115. 
libelled  in  the  fpiritual  court,  for  th^it  his  father  died  feifed  of  Jcw/cI^b! 
fuch  lands,  and  by  his  will  devifed  his  lands  to  his  executors  to  felly  Denn'«  cafe, 
and  divers  goods,  &c.  and  that  he  made  the  defendant  executor,^  s.  p.  and  a 
who  fued  in  the  fpiritual  court  to  have  it  proved,  when  in  truth  S^wgrinS 
be  made  no  fuch  will,  and  a  will  of  lands  ought  not  to  be  proved  generally 
in  the  fpiritual  court,  and  being  at  iffue,  the  plaintiff  in  the  pro-  JP'  **°* » 
hibition  was  nonfuited;  but  it  was  infifled,  that  the  defendant  itu^one' 
ought  not  to  have  a  confultation,  becaufe  he  did  not  fet  forth  in  his  entire  will 
Sbel  that  the  teflator  had  goods^  and  a  will  of  lands  ought  not  to  be  °^j  *"***, 
proved  in  that  court  \  but  adjudged  that  the  will  might  be  proved  *n<i  f^^  '* 
there  quod  bona,  /or  otherwife  he  can  have  no  aflions  for  the  allegation 
^>ods,  and  as  to  them  only  a  confultation  was  awarded.     Cro.  ."  ^?  ^«wk« 
Car.  ii8»  pL  II.  Mich.  5  Car«  B.  R»  Hill  v.  Thornton.  %  alirnot 

be  disjoined 
,ia  the  prahtbition  ;  but  if  one  makes  leveral  wills,  the  one  of  his  land,  and  another  of  his  goods,  and 
TCTocaciim  it  alleged  of  both,  there  a  prohibition  ihall  be  granted  for  the  one  and  denied  for  the  other* 
a  Sid.  141.  Hill.  1658.  B.  R.  Combe  v.  Combe,  S.  P.  ruled  that  a  prohibition  ihould  be  quoad) 
PBd  cites  Lat.  71.  that  feverai  authorities  are  fo.  But  Ibid,  the  reporcer  fays  noca,  that  Hill.  23  &  14 
Gar.  «•  in  B.  R.  and  oftentimes  before  prohibition  quoad  was  denied,  becaufe  probate  there  is  not  of 
txxj  avail  to  the  lands  ;  and  that  Hale  Cb*  J.  faid,  that  they  cannot  prove  a  will  in  part;  for  it  is  the 
whdcy  and  not  part  that  is  the  will,  and  therefere  they  denied  to  grant  a  prohibition  quoad.— >S.  P.  ac- 
covdingiy  hy  Hale  Ch.jB.  Hard.  313.  Mich.  14  Car.  2.  in  Scacc.  in  the  cafe  of  Hob  art  v.  Barrow  ; 
chat  of  kte  time  in  fuch  cafe  they  have  ufed  to  deny  a  prohibition  b«cau(e  the  party  is  at  no  prejudice 
hy  it  with  refped  to  the  land,  the  probate  in  the  fpiritual  court  being  no  evidence  againft  him  at  law 
for  the  landj  whereas  the  eiecutor  would  be  at  a  prejudice  if  a  piohibition  Aouid  ifiue ;  for  then  he 
would  be  htrfdered  from  proving  the  will,  and  till  then  he  cannot  fue  for  a  debt  due  to  the  teftator,  by 
w^ch  meant  the  eftftte  may  be  diminiihed.  But  in  that  cafe  becaufe  the  plaintiff  had  brought  bis 
•fia«a  here  to  try  the  title  of  the  land  and  the  validity  of  the  defendant's  will,  and  ofiered  to  proceed 
IB  it  with  efYefi^  the  court  ordered  a  prohibition  quoad  the  land  unlcfs  the  parties  would  confent  to  be 
coskdiHied  by  the  probate^  and  fays  that  the  like  was  done  in  the  cafe  of  Minfhaw  v.  Spicer. 

Proiiilntion  was  moved  for  to  ftop*the  probate  of  *  will  (that  did  concern  lands  and  goods)  quoad  thio 
faadai  bat  denied  per  Cur.    Freem.  Rep.  13.  pi.  30.  Hill.  1671*  Aiion» 


3,  The  officers  of  the  ecclefiaftical  courts  ought  not  to  take  into 
hands  fttch  wills ^  as  contain  htid  in  them^  and  if  they  lofe 

F  %  them 
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tlicm  they  muft  anfwcr  it  in  an  adion  for  damages  to  the  value 
of  the  land,  and  proof  that  there  was  fuch  a  will  in  writing  fhall 
ferve  *  againft  them.  Clayt.  91.  pi.  154.  March,  16  Car. 
Beamfley's  cafe. 

4.  If  a  will  contain  lands  to  the  value  of  ioo,oool.  yet  the 
ccclcfiaftical  court  n;ay  cite  them  to  bring  the  original  to  be 
proved  per  teiles,  and  this  Court  ought  not  to  prohibit  them ;  but 
if  they  will  not  after  proof  deliver  back  the  original,  then  this 
Court  will  intermeddle,  and  a  proof  of  the  will  cannot  be  by  copy : 
for  if  the  original  be  burnt  or  lojl^  &c.  a  copy  of  their  regijlry  hath 
been  often  given  in  evidence,  but  a  copy  of  a  copy  cannot  j  per  Jef- 
feriesCh.  J-  Skin.  174.  pi.  3.  Pafch.  36  Car.  2.  B.  R.  Anon. 

9  Mod.  90.        5.  Probate  of  a  will  by  the  heir  at  laiv^  by  judgment  in  B.  R. 

S.c.  cited    and  confirmed  on  a  writ  of  error  in  the  Houfe  of  Lords,  was 

J^atlTwm     avoided  as  to  the  realeflate,  cited  8  Mod.  60.  Mich.  8  Geo.  as  tlie 

ihuii  not  be    cafe  of  Markham  v.  Montague. 

cftabli(hcd  ^    ^ 

againft  an  heif  at  ^aw  without  a  trial  at  common  law,  if  the  heir  infifts  upon  it>  efpcclally  where  there  are 

any  lands  dcvifcd.  Hill.  lo  Geo.  Dawf.)n  v.  Chater. 

One  cohcirefs  was  made  a  devi/ce  of  part,  and  the  other  coheirefs  infifting  in  her  anfwer  to  have  the 
validity  tried  at  bar,  it  was  ordered,  and  tiiough  found  for  the  will,  yetao  coils  were  given  either  at  law 
or  in  c*iuity.  Chan.  Free.  93.  Tr.  1699.  Crew  v.  Jolilftc, 

6.  A  devifce  of  lands  being  in  the  pofleflion  of  them,  brings  a 
hill  to  proVe  the  will,  and  prays  relief ;  the  ^«>bring§  on  the  caufe 
ad  requifitionem  defendentis,  and  infjls  that  the  bill  ought  to  be  dif 
fnijfed^  becaufe  no  merit  for  a  voluntary  devifee,  where  no  debts 
or  legacies  are  to  be  paid,  to  have  a  decree  againft  tlie  heirs ;  but 
the  Mafter  of  the  Rolls  faid,  it  is  the  bufinefs  of  this  Court  to 
quiet  pofleflions, .  and  gave  the  defendant  a  year  to  try  the  validity  of 

%       the  luilly  and  then  to  refort   back   to  the  Court.      Abr.  Equ. 
^-    '  Cafes,  132.  Hill.  1702.    Woodgate  V.  Woodgate. 

7.  Depfitions  figned  by  the  ivitnejfes^  though  the  bill  and  anfwer 
Wi-ere  lofly  may  be  allowed  as  evidence  to  fupply  any  point  where 
the  will  was  fflent,  but  not  to  contradi£l  the  will ;  per  Parker 
Ch.  J.  at  a  trial  at  nifi  prius  upon  a  will  which  concluded  thus, 
•«  Signed,  fealed,  and  delivered,  by  A.  B.  the  teftator,"  and  then 
fubfcribcd  by  three  witneffes,  and  upon  the  depofitions  it  appeared  I 

•     (the  bill  and  anfwer  in  the  caufe  were  loft)  that  they  fubfcribcd 
.    the  will  in  the  prefence  of  the  teftator,  but  it  was  at  three  fevcral 
times.     10  Mod.  15.  Mich.  9  Ann.  Cook  v.  Parfons. 

8.  It  is  a  pofitive  rule,  that  where  there  is  any  dmbton  the  proofs^ 
a  vjlll  will  not  be  cftabliihed  againft  an  heir  without  a  trial  at  la'w. 
9  Mod.  90.  I  Hill.  10  Geo.     Da>yfon  v.  Chuter. 

9.  A  bill  brought  by  a  devifee  of  land  to  perpetuate  the  tcfti- 
mony  of,  and  eftablifh  the  will,  ought  not  to  befet  down  for  hearings 
being  only  to  perpetuate,  and  therefore  was  difmijfed  with  cofts  by 
the  Mafter  of  the  Rolls ;  but  he  faid,  that  the  plaintiff  would  at 
law  liave  the  fame  benefit  of  thefe  depofitions,  though  the  bill  be 

Set.  Chan,     difmifled.    2  Wms/s  Rep.  162.  Trin,  1723.    Hall  v.  Hoddcfdon.* 
CafesinUd.        10.  The  plaintiff  exhibited  his  ^/7/ flj  (jw^^/'/A^r^j/i^W  of  Sir  John 
King's         3t.  Barb,  and  claimed  a  moiety  of  the  eflate  by  virtue  of  afettlement 

*  made 


I 
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vtade  hy  one  Henry  St.  Barb,  the  grandfather  of  the  plaintiffs  and  of  *'.S  C.  and 
the  now  defendant ^  who  having  fet  up  a  wi/I  mzde  by  Sir  John  in  jeirccd*'** 
favour  of  the  faid  defendant,  and  it  being  fuggefted  in  this  bill,  that  all  tU 
that  the  will  (if  any)  was  fraudulently  obtained,  it  was  prayed  that  opinions 
the  deeds  and  writings  concerning  the  lands  in   queftion  might  be  fl,o„idbc 
brought  into  court^  and  the  rather  becaufe  the  defendant  in  his  produced  * 
anfwer  owns  the  fettlement  as  fet  forth  in  the  bill,  and  that  the  *'J«ewifr, 
plaintiff  is  one  of  the  coheirs  of  Sir  John;  but  fays,  that  John  will  be  a  *^ 
St.  Barb,  the  father  of  Sir  John,  fufiered  a  common  recovery  of  guidance 
all,  or  the  greateft  part  of  *  thofe  lands  j  and  declared  the  ufes  to  ^°|^p*^^**V^* 
Sir  John  and  his  heirs,  fo  that  he  might  lawfully  devife  tJie  fame  cafe  on 
by  his  will.     And  now  it  was  infifted  by  the  plaintiff,  that  the  which  they 
Court  would  give  him  an  opportunity  to  infpecl  theAdXA  deeds  and  ^^^^^^ 
nvrit'tngs^  as  was  done  in  the  cafes  of  the  Eari.s  of  Suffolk  and  for  papcn 
Ferrers,  and  this  is  but  a  piece  of  common  juftice  ufually  done  in  may  in  thofe 
Cane,  in  favour  of  an  heir  j  nay,  it  hath  been  done  in  the  cafe  of  a  ^^'j,^^ 
devifee  who  is  hares  fa^usj  as  particularly  in  the  cafe  of  the  late  which  o- 
Duke  of  Newcastle's  will,  and  it  ought  the  rather  to  be  done  therwife 
in  the  principal  cafe  \  for  though  the  defendant  hath  proved  this  "'5,^5^,.^ 
will  as  executor,  yet  he  fays  in  his  anfwer,  that  if  it  fhould  be  and  not 
fet  afide,  there  are  other  wills  in  being  by  which  the  eftate  is  de-  com«  » 
vifed  to  him.     It  is  admitted  that  the  plaintiff  is  one  of  the  co-  %r\^  -% 
heirs  of  Sir  John  St.  Barb,  but  that  he  brought  his  bill  in  the  Ex-      *■        * 
chequer,  fuggefling  the  fame  matter  as  by  the  prefent  bill,  and 
that  upon  hearing  the  caufe  the  bill  was  difmifled,  and  now  he 
brought  this  new  bill  in  this  court,  and  the  defendant  infifts  that 
if  the  plaintiff  hath  any  right  he  fhould  try  it  at  lawj  a^nd  he 
farther  infifls,  that  Sir  John  St.  Barb  was  tenant  in  tail  general, 
2nd  that  he  levied  a  fine  of  the  lands  now  in  queftion  ;  fo  that  if 
the  common  recovery  and  the  deed  to  lead  the  ufes  doth  not  avoid 
this  fettlement,  the  fine  will  do  it  efFeftually ;  and  that  the  de- 
fendant is  willing  to  fhew  the  plaintiflF  all  the  fettlements  of  the 
family,  but  not  all  the  conveyances,  counterparts  of  leafes,  and 
old  deeds.   Per  Cur.  the  right  of  the  plaintiffs  at  law  cannot  be 
tried  without  the  deeds,  and  there  can  be  no  rcafon  why  the  plain- 
tiff fhould  contefl  the  will  before  he  knows  whether  the  tellator 
had  power  to  make  it,  which  cannot  be  known  without  the  fet- 
tlement, and  the  deed  to  lead  the  ufes  of  .the  common  recovery  5 
for  if  the  plaintiff  hath  any  right,  it  is  by  virtue  of  this  fettlement 
made  by  his  great  grandfather  ;  and  as  this  conteft  is  between  co- 
heirs, where  one  fets  up  a  will  made  in  his  favour,  and  infifts-  that 
he  is  not  obliged  to  produce  the  fettlement  until  the  will  is  fet 
afide,  certainly  there  cannot  be  a  reafou  for  not  producing  it, 
becaufe  the  plaintiff  hath  no  better  a  right  to  fee  it  then  (viz.)  after 
the  will  is  fet  afide,  than  he  hatli  now ;  therefore  the  beft  method 
is  to  have  the  deeds  brought  before  tlie  Court,  and  that  the  plain- 
tiff fhall  be  paid  the  cofts  of  this  fuit.  9  Mod.  99.  Mich.  1 1  Geo.  I, 
Floire  y.  Sydenham. 

II.  Upon-a  bill  brought  by  a  devifee  of  lands  againft  the  heir  S.P.thougli 
to  perpetuate  the  evidence  of  the  will ;  the  heir  anfwered  and  put  ^^^„^"^ 
the  plaintiff  to  his  proof,  and  the  heir  crofs-^xatn'med  one  of  the  wit-  the  pUin- 

f  3  ne/es,  tiff'iwiu 
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nefles  and     ufJiS,  yet  thc  heirJhaH,  havi  his  cofls.    But  it  may  be  rf  tfouable  Aat 

releafe  his 

right.    2 

"Wms.'sRep. 

28^.  fays  it  was  held  by  .the  Court  ibon  after  in  the  cafe  of  Angel  and  Browni 


he  Ihould  ««/  have  cods  where  he  examines  tvitnejfes  of  bis  own  ;  per 
RingC.  2  Wms/s  Rep.  285*  Trin.  l^^S^  Bidulph  v.  Bidulph* 


1 2.  Lands  were  dcvifed  by  will  for  paynunt  of  debts.  Heir  at  law 
tvas  a  creditor y  and  oppofedthe  will  as  to  part  of  the  lands  d^vi/edy  and 
which  the  teftator  had  no  power  to  devife,  yet  he  was  not  by  this 
excluded  from  being  let  into  the  refidue  of  the  fund  given  by  the 
teftator  for  payment  of  debts.  Per  Lord  C.  King.  2  Wms.'s 
Rep.  418.  Trin.  1727,  Deg  v.  Dcg. 

13.  Where  a  bill  is  brought  to  prove  a  will  of  land,  ihe/dnity 
tf  the  tejlator  muji  be  proved ;  otherwifc  in  the  cafe  of  a  deed  of 
truft  to  fell  for  payment  pf  debts.  3  Wms.'s  Rep.  93.  Hill.  1 730, 
Harris  v.  Inglcdew. 

-  ^    -         14.  The  Court  never  orders  a  will  to  be  proved  viva  voce  at  the 
I    3  J    hearing  as  they  do  a  deed.     3  Wms.*s  Rep.  93.  I^ill.  1730.  Har^ 
ris  v.  Ingledew. 

15.  D.  K.  by  will  dcvifed  an  eftate  to  truftees  to  be  by  them 
difpofed  of  by  fale,  and  to  diftribute  the  money  among  her  chil-» 
dren  and  grandchildren  as  therein  direfted,  and  amongft  the  reft 
the  fum  of  lool.  to  J.  K.  her  only  fon  who  was  a  lunatic,  and 
made  E.  her  daughfer  executrix,  who  foon  after  the  death  of  thc 
faid  D.  K.  proved  thc  fa'id  will  in  the  proper  ccclefiaftical  court^ 
On  the  death  of  the  teftatrix  the  lunatic  had  an  eftate  of  100  1.  ^ 
year  dcfcended  to  him,  and  is  now  under  a  committee  appointed 
by  the  court  of  Chancery,  and  the  faid  J.  K.'s  children  have  been 
educated  and  maintained  by  the  faid  E.  and  have  not  any  other 
provifion  but  what  is  devifed  by  the  will  of  the  faid  D.  K.  and 
therefore  the  truftees  named  in  the  will  in  Hill.  Term  1729,  ex- 
hibited their  bill  in  Chancery  againjl  the  faid  J.  K.  the'  lunaticy  ta^ 
prove  the  faid  will  per  tejies^  and  to  have  the  faid  trujts  thereof  per^^ 
formed  and  executed,  which  caufe  being  at  iffue,  and  feveral  wit- 

nefles  examined,  the  fame  camfe  on  to  be  heard  before  the  Ldi 
Chancellor,  who  declared  that  the  will  was  well  proved. 
MS.  Rep.  9  Apr.  1730.  Luther  v.  Kerby. 

16.  H.  T.  v^rtgaged  his  lends  for  near  the  value  ^  and  owing  other 
debts  he  made  his  will,  and  devifed  all  his  real  eflate  to  A.  and  B* 
in  trufi  to  fell  and  pay  debts  and  legacies  y  and  thc  reft  due  to  his  heir 
at  laWy  who  was  his  next  brother^  and  beyond  fea  in  the  fervice  of 
ithe  Eaft  India  Company.  J?,  covenanted  with  JV,  to  fell  him  parA 
of  the  trujl  efat^^  and  W.  covenanted^  to  pay  inter  eft  for  the  pur  chafe ^ 
money  from  Lady  Day  next^  and  entered  on  part  of  the  premifes*  The 
creditors  brought  a  bill  to  compel  W,  to  complete  his  purchafe  that  they 
might  be  paid  their  debts.     The  will  was  proved  in  equity^  and  W^ 

faid  he  believed  that  T.  did  duly  execute  the  will,  but  that  the  heir  at  lavs^ 
'though  made  a  parly  defendant^  had  not  appeared  to,  or  anfwered  the 
*W  that  he  w^s  willing  to  proceed  in  his  purchafe,  all  proper  par-, 
ties  ioining,  whereof  the  heir  at  law  was  one.  Ld.  Chan.  Kin? 
^d)  it  is  very  proper  that  a  will  difpofing  of  lands  {hould  bq 

proved 


proved  in  equity,  efpecially  in  the  cafe  of  a  modem  will ;  bat  I 
cannot  fay  this  is  abfolutely  neceflary  to  make  out  the  title,  any 
more  than  it  would  be  to  prove  a  deed  in  equity,  by  which  au 
eftate  is  fettled  from  the  heir  at  law  after  the  anceftor^s  death. 
The  will  prevents  and  breaks  the  defcent  to  the  heir  as  much  as  a 
deed,  and  Ae  hands  of  the  witneiles  to  the  will  may  be  as  well 
proved  as  thofe  to  a  deed,  and  it  is  the  better  if  in  the  indorfe* 
ment  to  the  will  it  is  mentioned  that  the  will  is  attefted  by  three 
witneflea,  who  fubfcribed  tlieir  names  in  the  prefence  of  the 
teftator.  Now,  as  it  would  be  no  objedion  to  a  title  if  a  mo- 
dem deed,  on  which  the  title  depended,  was  not  proved  in  equi« 
ty,  why  fhould  it  be  fo  in  the  cafe  of  a  wiU,  where  the  (ame  ap^* 
pears  to  be  duly  attefted  by  three  witnefles,  whofe  names  ate 
mentioned  to  have  been  fubfcribed  in  the  prefence  of  the  teftator? 
But  in  prefent  cafe  it  appears  the  defendant,  who  articled  for  the 
piirchafe,  knew  at  that  time  the  heir  was  beyond  fea,  and  ftill  ac- 
cepted the  title,  without  ioHfting  that  the  heir  ihoald  join,  or 
that  the  will  ihould  be  proved  againft  the  heir.  Alfo  the  defend- 
ant admits  by  his  anfwer,  that  the  wUl  was  duly  executed,  and  by 
entering  upon  great  part  of  the  eftate,  has  himfelf  executed  the 
purchafe  ;  for  which  reafon  let  him  pay  the  reft  of  the  purchaie 
money  with  intereft,  according  to  the  articles,  and  at  the  fame 
time  let  the  truftees  and  mortgagees  join  in'proper  conveyances  to 
the  defendant  the  purchafor.  It  feems  in  this  cafe  to  have  been 
a  great  help  to  the  title,  that  the  mortgage  made  by  the  teftator, 
and  prior  to  the  will,  was  for  the  greateft  part  of  the  purchafe-  [  64  ] 
money,  which  muft  be  kept  on  foot  for  the  protedion  of  the  title. 
3  Wms.'s  Rep.  192,  193.  Trin.  1733.  ^"  ^^^  pf  Coltv.  Wiifon 
&al.' 


{B.  5)     Probate  of  the  Will  ftayed  or  compelled.  la 

what  Cafes. . 

I. /T^HE  ordinary  may  compel  the  executor  to  prove  the  tefta-  ^'  Ordiiu, 
•^     ment  by  excommunication ^  and  may  ftquejler  the  goods  till  cites  9 1/4. 
they  will  prove  the  teftament.    Br.  Executors,  pi.  90.  cites  9  E.  4.  33-  s.  c. 

33-  47- 

2.    Probate  of  a  ^\\\i%  fufpended  hy  appeal.     Roll.  Rep.  2 26.   sBulft^ya. 

pi.  33.  Trin.  Jac.  B.  R.  feems  to  be  the  cafe  of  Homegold  v.  ^*  ^* 

Bryan. 

3«  A  perpetual  tnjunBion  was  awarded  againft  the  defendant  But  note, 

not  to  prove  a  will,  touching  a  perfonal  eftate  only,  in  the  prero-  **>**  |n^»<' 

gative  court  by  the  Mafter  of  Roils.     Chan.  Cafes,  80.    Hill.  ati^aeTby 

18  &  19  Car.  2.  Bevcrfliam  v.  Springhold.  the  Court 

%  ^  to  be  trie4 

at  law  whether  a  will  or  no,  and  found  againft  the  will,  and  then  this  iojun^on  wai  awarded.    Ibi4» 

4.  The  ordinary  cannot  Jiay  probate  at  the  fuit  of  a  creditor  till 
a  commiJjSon  of  appraifement  ifl'ued  be  returned.     Gibb*  125.  Hill, 
3  Geo,  2»  B.  R.  The  Kmg  v.  Dr,  Bcttifworth.  ' 

^4      .        . 


4^  ^xmtotti. 


(B.  6)     The  Force  of  Probate  of  a  Will. 

!•  A  Tcftamcnt  proved  is  of  fo  great  force  that  a  man  fhall  not 
**  have  a  dircft  traverfe  thereunto,  nor  unto  the  letters  of 
adminidratidn  j  but  the  defendant  niay  fay  againft  the  teftamenti 
that  the  teftator  made  not  the  plaintifiFhis  executor,  &c.  and  fome 
have  faid,  that  becaufe  the  writ  ought  to  agree  with  the  teftam'cnt 
that  the  teftament  is  traverfcablc,  but  that  it  is  falfe,  for  a  fcirc 
facias  to  do  execution  ought  to  afpree  with  the  irords  of  a  fine  in 
•the  manner,  &c.  yet  the  fine  is  not  traverfeable  dircftly,  &c.  and 
the  reafon  why  the  teftament  is  not  traverfeable  is,  becaufe  that 
then  it  (hall  be  tried  by  the  certificate  of  the  ordinary,  and  he 
•will  not  certify  contrary  to  that  which  is  (hewed  unto  the  Court 
under  his  feal,  or  under  the  feal  of  the  officer  deputed  to  the  fame. 
Perk.  f.  493. 

'2.  Probate  of  a  will  in  the  fpiritual  court  does  not  bind  in  B.  R. 
nor  in  the  fpiritual  court  itfelf  any  ftranger,  if  it  be  proved  in 
communi  forma.  Roll.  Rep.  21.  Pafch.  lajac.  B.  R.  Egerton's 
cafe. 

3.  If  the  fame  ordinary  certify  to  the  Court  under  his  hand  and 
feal  that  there  is  no  will  in  his  CQurt  againft  his  probate^  this  cer- 
tificate fhall  not  be  given  in  evidence.  So  if  ordinary  in  England 
againft  his  probate  makes  fuch  certificate,  the  probate  (hall  be 
preferred,  becaufe  it  is  a  judicial  aft.  Agreed  by  Doderidge  and 
Chamberlain  in  evidence  to  a  jury.  Palm,  163.  Pafch.  19  Jac. 
B.  R.  Lee  v.  Roblin. 

4.  An  executor  may  be  admitted  to  prove  the  revocation  of  any  A^ 
gacy  nctwithftanding  he  bad  proved  the  wiJ/f  which  it  was  objected 

X    S  1    he  could  not  do  without  taking  an  oath  that  it  was  the  te(lator's 

Jaft  will ;  for  he  only  fwears  that  he  believes  it  to  be  the  teftator*^ 

will,   and  at  that  time  he  might  not  know  of  the  revocation. 

Vern.  20.  pi.  12.  Mich.  1681.     Jervois  v.  Duke. 

This  cafe         j.  Whether  the  probate  of  a  will  be  conclufive  has  been  varioufly 

4o6,*4o^-.    allowed,  but  of  later  times  it  has  been  adjudged  that  nothing  can  bf 

IS  certainly    given  in  evidence  againjl  it  hut  forgery^  or  its  being  obtained  by/urprize* 

th^!r      Hayn).405.  Mich.  32  Car.  2.  B.R.    Chichefter  v.  PhUips. 

feal  of  the  ordinary  cannot  be  conrradifkd,  becaufe  if  there  be  no  way  in  the  temporal  courts  to  prow 
the  will  reidcing  to  chattels  it  muft  go  on  in  the  fpintoal  ctmrt,  and  the  determinatioD  there  muft  be 
final ;  fur  the  temporal  courts  cannot  make  a  judgment  concerning  the  will  contrary  to  what  was  made 
in  the  ecclefiaHical  court,  and  therefore  if  they  (hew  a  probate  under  the  hand  of  the  ordinary  they  can- 
not prove  in  evidence  thit  the  will  was  forged,  or  that  the  teflator  was  non  compos,  or  that  another  per- 
fon  was  executor.  But  they  may  give  in  eviclence  that  the  feal  was  forged,  or  the  will  rspealed,  or 
that  there  were  bona  notabilia ;  becaufe  that  is  not  in  contradidion  to  the  real  fell  of  the  Court,  but  ad^ 
OBits  the  feal  and  avoids  it.  Per  Gilbert  Cb*  B.  Gilb.  £qu.  Rep.  207,  20S.  Hill,  iz  Geo.  in  cale 
of  Marriotv.  Marriot. 

If  a  will  be  proved  before  a  wrong  ordinary  it  Is  caufe  of  reverfal  in  fome  cafes ;  ib  if  there  be  aq^ 
falfehood  in  the  proof  v^-cre  it  communi  forma  that  is  without  witnefTcs,  or  by  examinaiion  o(  witneiTest 
yet  it  snay  be  undone  if  cither  difproof  can  be  made,  or  proof  of  revocation  of  fuch  will,  or  of  the  mak» 
ing  a  later.     Went.  Off.  Ex.  48. 

Though  the  feal  of  the  ordinary  eftops  the  defendant  to  fay  that  the  will  is  not  proved  in  fuch  njia- 
ner,  yet  he  may  deny  the  plaintiff'  to  be  executor  j  becaufe  the  feal  of  the  ordiniry  is  but  matter  of  fa€^ 
and  oGt  matter  of  recoid*    Went.  Off.  £x.  4s. 

8  ^'fTJi 
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6.  Will  uftdtr  probate  eccUfiaJlical  is  not  triable  in  Chancery, 
whether  there  be  a  revocation  of  it  or  not.  But  Ld.  Chancellor  bid 
them  go  to  the  ecclefiaftical  court,  and  prove  it  there.  2  Ch. 
Cafes,  178.  Mich.  2jac.2.  Attorney  General  v.  Ryder. 

7.  Will  ofperfinal  eftate  only,  and  proved  in  the  fpiritual  court, 
though  gained  by  fraudy  yet  cannot  be  controverted  In  equity;  but 
if  a  party  claiming  under  fuch  will,  comes  for  any  aid  in  equity, 
he  (hall  not  have  it.  2  Vem.  Rep.  7($.  Trin.  1688.  Nelfon  v. 
OldEeld. 

8-  A  legacy  in  a  will  if  forged.  The  executor  proves  the  will  in 
the  fpiritual  court,  it  relating  only  to  perfonal  eftate,  and  after 
brought  a  bill  to  be  relieved  againft  ^is  legacy  in  equity,  but 
Cowper  C.  difmijfed  the  bill  wth  cojls.  For  the  executor  might  have 
proved  the  ivill  in  the  fpiritual  court,  with  a  particular  refervation  as 
to  this  legacy^  and  faid  that  his  remedy  muft  be  there.  Wms.'s 
Rep.  388.  Mich.  171 7.    Plume  v.  Beale. 

9.  Perfon  who  proved  a  will  in  the  fpiritual  courts  by  which  he 
fwears  the  teflator  was  of  found  memory^  after  controverts  the  fame 

nuill  at  law  as  to  the  real  eftate^  upon  whicn  an  ilTue  was  dire£ted9 
compos  or  non  compos,  and  found  non  compos.  MS.  Tab.  1717* 
April  I.     Montague  v.  Maxwell. 

10.  Executor  may  traverfe  the  executorihip  of  another,  for 
whether  a  will  or  no  will  is  a  queftlon  triable  by  a  jury,  as  is 
agreed  8  Rep.  134.  Mer.  Tresham's  case.  9  Rep.  Abbot  de 
Strata  Marcell's  cas^,  and  the  reafon  is,  becaufe  the  fpiritual 
^ourt  had  not  the  original  jurifdi£tion  of  the  probate  of  wills, 
and  becaufe  as  to  trial  the  temporal  courts  have  quafi  a  concurrent 
jurifdiAion;  and  this  is  not  like  the  cafes,  i  Sid.  359.  and 
I  Lev.  235.  that  the  probate  of  a  will  concludes  a  perfon  from 
faying  there  was  no  fuch  will }  but  notwithftanding  this  matter 
may  be  brought  to  trial ;  for  the  producing  a  will  under  probate 
is  only  evidence  that  there  was  fuch  a  will ;  and  though  it  is 
evidence  of  fo  ftrong  a  nature  that  no  evidence  (hall  be  admitted 
againft  it,  yet  to  plead  that  fuch  a  will  was  proved  is  no  reafon 
why  this  matter  fhould  npt  be  tried.  Therefore  judgment  was 
given  for  the  plaintiff.  Comyns's  Rep.  150.  152.  pi.  102.  Mich. 
5  Ann.  C.  B.  Anon. 

11.  Will  concerning  perfonal  eflate proved  in  the  fpiritual  court;     T66'\ 
refpondent  having  a  former  will  in  his  favour  brings  his  bill  to  dif 

cover  iy  what  means  the  latter  will  was  obtained^  and  to  have  an  ac- 
count of  the  perfonal  eftate,  and  whether  the  teftator  was  not  in- 
capable and  impofed  upon.  Defendant  demurred,  becaufe  it 
l^longed  to  the  fpiritual  court  only  to  prove  the  validity  of  wills, 
and  the  former  will  was  not  proved  in  the  fpiritual  court  as  the  will 
in  his  favour  was.  The  demurrer  was  over  ruled.  Note,  It  was 
inentioned  in  the  refpondent's  cafe,  that  the  appellant,  who  was 
the  executor  of  the  proved  will,  was  only  in  the  nature  of  a 
truftee  for  the  refpondent.  MS.  Tab.  Feb.  6th,  1723.  Andrews  y% 
{H>wis9 
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(C)     Adminiflratiom 
In  what  Cafes  it  fhall  be  granted. 


•  6r«  Eie.  [i.  |F  a/l  tie  executors  r^fe  to  34n[unifter>  adminiftr^tion  fliaB 

Ti^'^c^u  ^  granted.     ♦  21  E.  4.  24.  f  20 H. 6.  i.  b.  38  H-  6.  8* 

S.  c.  but  ior  now  the  te^atorJieiwtefiate.  19  £.  3.  Covenant,  24*  50  £.3. 9. 

not  S.  P.  But  otherwife  it  is  if  one  refuji  and  another  proves  th^  teftamcnt* 

that^tra         9  ^^P'  37-      HeNSLOE'3  CASE^J 

mani^kes 

2o  executors,  and  one  proTes  tbe  tdlament,  it  is  fufficient  for  all  if  the  crhen  witt  agtee  to  it,  «id  t!K 

jnefuial  before  the  ordinary  is  no  eftoppel  to  them  to  adknlnifter  after  j  per  tot.  Cur.  Azid  they  b^d  no 

Kgardto  the  fpiritual  law,  which  is  contrary  in  this  noarter.  — — —  Br.  Executor,  pL  rx7*  cites  2t  £• 

^.  24. i — But  if  there  are  two  executors,  and  he  that  provet  it  dies^  and  he  that  refuied  before  tb^ 

ordinary  will  not  adminifler,  tbe  ordinary  may  lequeftcr.     ibid. 

't'  Fitzh. Executors,  pi.  15.  cite$  S.  C.  1 

Mod.  ai3.  ^2.  If  an  executor  adminifters  before  probate  of  the  will,  mod  after 
Pafch.  28  ^rfnf^^  ^^  prove  the  will,  and  to  adminifter  when  the  ordinary 
Car.  2.        makes  procefs  againft  him,  die  ordinary  may  grant  adminiftration^ 

ten  V.  Bafe-    •>  '        ^  J  « 

den,  S.  P.  held  contra,  and  that  tbe  cominittittg  of  admliiiftratTon  in  fech  cafe  is  a  mere  fold  aft*  ■ 
S.  P.  by  Holt  Ch.  J.  accordingly,  and  cites  S.  C.  1  Saik.  3.08* 

[3.  If  a  man  males  an  executor^  hut  it  is  not  known,  or  con* 
cealed,  the  ordinary  may  grant  adminiftration,  and  this  fliall  be 
good  ////  the  other  prove  the  will.     7  £.  4.  I2.   b.  13.] 

[4.  But  if  a  man  nutkes  an  executor,  the  ordinary  cannot  grant 
adminiftration  before  refufal  of  the  executor.  3  H.  4.  Adminiftrat* 
22.  adjudged.] 
[5.  If  A.  makes  a  promtfe  to  B.  and  txfier  B.  dies  inteftate,  and 
adminiftration  tf  Of  goods  is  granted  to  C.  who  dies  inteftate  after,  and 
then  adminiftration  is  granted  to  D.Jor  the  goods  of  C.-^]J.  cannot 
have  a£lion  on  the  proniife  made  to  B.  as  adminiftrator  to  C  for 
he  is  not  adminiftrator  to  B.  inafmuch  as  adminiftration  is  not 
granted  to  him  of  the  goods  of  B»  unadmtmjiered  by  C.     Adjudged 
per  Cur.  upon  demurrer,  Mich.  15  Car.  B.R.  Gosling  against 
C  ^7  1     OsBOURN.  Intratur  Trin.  15  Car.  Rot.  926.] 

X  Br.  £xe.  [6.  If  all  the  executors  refufe  befire  the  ordinary,  adminifiratioi| 
^^>  to  ^^^  ^  granted.     J  21  E.  4.  24.  20  H.  6.  i,.  b.  36  H.  6.  8.] 

S.  C.  but  not  S  P«  though  it  feemt  admitted  there.— Where  executor  adminifters*  and  after  re- 
fttfes,  if  adminiftration  be  granted  during  his  life  (t  is  void}  per  HoltCh.  J;  i  Salk.  308.  Mich* 
11  W.  3«  C.  B.  in  cafe  of  Wangford  v.  Wangford,  cites  Mod.  2x3.  Parten*s  cafe* 

I  If  A.  [7.   If  an  executor  dies  intejlate,   adminiftration  ooght  to  be 

hifexefu'ior  ^S^"^^^^  of  thc  firft  tcftator,  for  now  he  dies  intcftate.  ||  21  E.  4. 24, 

and  dies,         2^  H.  8.  7.] 

and  B.  / 

proves  tbe  teftament  and  dies,  the  ordinary  may  fequefter  the  goods  of  A.  as  wdl  at  of  B.  for  It  it  tlM 

lame  thing  now  a«  if  A*  had  died  intettate  at  the  firfti    Br>  £xectttor,  plf  i  xy*  cit|a  S.  C. 

[8.  But 


[8.  But  if  an  executor  after  admimfirathn  dies  intefiate,  and  tho 
ordinary  grants  adminiftration  of  all  the  goods  of  the  executor^ 
he  may  adminifter  the  goods  of  the  fir  it  teftator.  )o  £•  4.  j. 
(Quaere  this.)] 

(C.  i)  [What  Power  the  Executor,  or  Adminiftra- 
tor  of  an  Executor  has,  as  to  the  Goods  of  the  firft 
Teftator.] 

f  pt  If  an  adminijlrator  makes  his  executor  and  dieSf  his  executor  ^  where.a 
ihsdl  not  have  the  adminiftration  of  thefe  goods,  hut  a  new  admi^  tJ^ttccu- 
fiiftration  ought  to  be  granted  of  them.  34  H.  6.  14.  D.  3  a  H.  8. 47.  ton  and 
adjudged  11  Rep,  5.  Brudnell's  case.  9.  b.J  die*,  the 

tor  makes  an  cMCotorand  dies;  the  other  furvives  and  dies  inteftate;  the  executor  of  the  executor 
ikall  not  ineddie ;  for  the  power  of  his  teftator  was  determined  bj  his  death,  and  by  the  furvivor 
of  the  other ;  fo  that  now  the  ordinary  fliall  commit  the  adminiftration  of  the  goods  to  tbe  executor 
who  iiirfivedy  U  dc  bunit  non  admuiiftiatis  of  the  fiift  teftator.    Br.  Executors^  pL  149.   Qm 

3a  H.  a. 

[10.  If  an  executor  before  probate  of  the  will  of  his  teftator  makes  Where  dw 
an  executor  and  diesy  the  executor  of  the  executor  cannot  tal^e  upon  ^^^|2l 
himfelf  the  execution  of  the  firft  teftgment,  but  adnuniftratian  of  adminifler- 
tbe  goods  of  the  firji  teftator  cum  teftamento  annexo  fball  be  granted.  '^^%  ^^  ^>^ 
D.    22  &  23  El.  372.  *.  faid  by  the  judges  of  the  prerogative  ta"*^ 
court  to  be  the  ufe  and  cuftom  of  the  faid  court  of  prerogative^  executor 
and  agreeable  to  the  law  by  the  opinion  of  Dyer,  to  wliich  the  """<* 
Court  gave  credit.]  f^'PJ^ 

kA  leftaror,  becaufe  he  is  not  named  executor  to  him  in  the  will,  and  no  one  can  proye  the  will  but 
who  is  named  executor  in  the  will.  The  executor*s  not  proving  the  will  does,  upon  his  death, 
determine  hit  executorship,  but  not  avoid  it  \  per  Holt  Ch.  J.  i  Salk.  309.  in  the  cafe  of  Wankford 
7.  Wankford. 

1 1.  If  the  ordinary  commits  adminiftration  to  J.  S.  he  may  fv- 
fufe  the  adminiftration,  and  then  the  ordinary  may  commit  it  to 
another ;  for  he  cannot  compel  him  to  adminifter.  Br.  Admini- 
firator,  pi.  7.  cites  34  H.  6.  14. 

.12.  If  a  man  mala  an  executor  ivho  admini/lerSi  and  they  will  not  Br.  Execu- 
come  to  prove  the  teftament  when  the  ordinary  makes  procefs  againft  ^I^  5  {?*' 
them,  then  he  may  lawfully  commit  the  adminiftration  over :   per 
Townfend  J.  Br.  Adnuniftrator,  pi.  32.  cites  4  H.  7.  13. 

13.  A.  makes  his  will,  and  direfis  that  one  year  after  his  deceafe  Br.  Debt 
Bnjoall  be  executor.     The  ordinary  may  grant  adminiftration  in  the  pi.^cTIar 
snean  tinu^  and  the  fale  or  gift  of  the  goods  by  him  within  the  s.c.  cited* 

?ar  ftiall  never  be  avoided  by  the  executor  after  the   year,  per  Dyer 
I.  C.  279.  b.  Pafch.  7  Eliz.  in  cafe  of  Greyft>roke  v.  Fox.  ^r'^s ^'n'** 

J 4.  Two  executors  being  in  fuit  which  of  them  was  the  true   ijJj;^^  .^  ^ 
executor,  it  feems  that  the  ordinary  cannot  grant  adminiftration  difference 
pendente  lite.    Mo.  636.  pi.  874.  Hill.  37  Eliz.  C.  B.  Robin's  wh«e  there 

^^        ....-:>       r        /T  J/  isacontro- 

^*^*  .  vcrfy  in  the 

fpiritual  court  coscemiog  the  right  of  adminiftration,  and  where  it  is  concerning  a  will ;  for  in  the 
firft  cafe  an  adminiftratidn  granted  pendente  lite  is  good,  but  otherwife  where  the  controverfy  is  con. 
fcrnjng  a  will  \  for  he  chat  comes  in  under  a  will  ftiall  avoid  aU  chat  which  an  adminiftrator  can  do. 

Carth. 


«2  •  dBttmtots, 

Carth.  253.  Trin.  » W.  &  Ml  in  B.  R.    Frederick  ▼.  Hook.  Per  three  Juftices  agamft  <mc 

contra,  and  faid  that  neither  Rob  in  *f  case  njr  the  cafe  of  Frederick  v.  Hoors  vrere  adjudged 
cafes.  Gibb.  160.  Pafch.  4  Geo.  2.  B.  R.  Wolbfton  v.  Walker.— —S.  P.  per  three  juftices, 
that  neither  of  thofe  cafes  were  adjudged,  and  that  the  rcafon  given  in  Carth.  did  not  maintain  the  opi- 
nion. 2  Wms.*fi  Rep.  590.  in  cafe  of  Walker  v.  Wooliaflron.'— —  ■  a  Barnard.  Rep.  63*  Lee  J« 
faid  he  had  ordered  the  roll  of  that  cafe  of  Frederick  v.  Hooke,  Carth.  153.  to  be  fearched,  and  accord- 
ingly it  was  found  that  that  plea  in  abatement  in  relation  to  the  validity  of  the  admioiflration  was  there 
waived,  and  judgment  was  a^ualiy  entered  for  die  plaintif}*,  fa  tliat  he  fuppofed  there  was  only  a  rule  to 
ihcw  caufc  in  that  cafe. 

15.  If  a  man  enters  info  religion  and  makes  no  executors,  the 
ordinary  (hall  grant  admlniftration.  9  Rep.  40.  a*  Trin.  42  £iiz* 
in  Henfloe's  cafe. 

16.  If  a//  the  executors  refufe^  adminiftration  may  be  granted  to 
.  another,  and  none  of  the  executors  can  adminiftcr,  as  where  one 

of  the  executors  proves  the  will.    9  Rep.  37.  a.  Trin.  42  Eliz. 
Henfloe's  cafe. 

1 7.  If  one  makes  tiuo  executors^  one  1 7  years  oldy  and  the  other 
under  J  adminiftration  during  the  minority  is  void,  becaufe  he  of 
1 7  may  execute  the  will.     Brownl.  46.  Mich.  I4jac.  Anon. 

1 8.  If  adminiftration  be  granted  during  minority  of  two  infants^ 
and  one  dies,  yet  the  adminiftration  continues*  Brownl.  47. 
Mich.  14  Jac.  Anon. 

19.  Ordinary  may  grant  adminiftration  of  the  goods  of  an 
alieny  if  no  will.  Palm.  14.  Arg.  Trin.   17  Jac.  B.  R. 

> -Silk. 309.  20.  Executor  of  executor  ftiall  be  allowed  to  be  executor  to  the 
jioit  ciu  T.  ^^^  teftator ;  but  per  tot.  Cur.  this  is  to  be  underftood  wheo 
in  cafe  of      fiitt  executor  proves  tlit  ^wiM^  Palm.  156.  Hill.  18  Jac.  B.  R, 

Wangfordy. 
Waagfbrd. 

S.  c.  cited        21.  Upon  Englifli  bill  the  cafe  was,  xhit  feveral  executors  were 

J,  -Salk.'  niade,  and  one  proved  the  will ^  and  the  rejl  refufed ;  and  he  that 

307.  Hjii.     had  proved  the  Will  died^  and  another  perfon  took  out  letters  of  ad- 

I  Ann.         miniftration  and  preferred  his  bill  in  this  court.     And  the  Court 

^held  clearly  that  by  the  proving  of  the  "will  by  one,  they  arc  all 

executors,  and  although  he  that  proved  the  will  die,  yet  no  other 

perfon  can  adminifter  during  the  lives  of  any  of  the  refl*     And  it  does 

not  appear  that  they  who  refufed  are  dead ;  whereupon  the  bill 

was  difmifTed.  Hard.  111.  pi.  2.  Pafch.  1658.  Pawlet  v.  Freak. 

22-  Defendant  in  execution  was  the  next  of  kin  to  the  plaintiff Jnte/l-' 
ate :  and  a-  motion  was  made  for  a  habeas  corpus  to  bring  her 
from  the  counter  in  this  court  of  B.  R.  that  having  adminiftered 
to  her  creditor  fhe  might  be  difcharged ;  but  it  was  denied,  for 
fhe  could  not  be  thus  difcharged,  becaufe  non  conftat  de  perfona; 
neither  can  ftie  give  a  warrint  of  attorney  to  acknowledge  fatif- 
fa£^ion ;  therefore  let  her  renounce  the  admini/fration  and  get  it 
granted  to  another^  and  then  flie  may  be  difcharged  by  letter  of  at'* 
torney  from  fuch  adminiftrator.  2  Mod.  315.  Trin.  30  Car.  2. 
B.  R.  Joan  Bailie's  cafe. 

23.  Eccleftaflical  judges  may  provide  for  the  difpofition  of  bona 
peritura  in  cafe  of  ncceffity  pendente  lite.  Arg.  Vent.  313.  Trin^ 
29  Car.  2.  in  cafe  of  Baker  v.  Baker, 

;t4.  Ad« 
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24-  Adminiftration  granted  where  there  is  a  nviH  and  executors 
but  concealed  J  the  adminiftration  is  void  though  executors  re- 
nounce. 2  Lev.  x82.  Hill.  28  &  29  Car.  2.  B.  R.  Abram  v. 
Cunnino:ham. 

25.  W.  and  R.  were  two  brothers,  a  legacy  of  looL  ivas  devlfed     [  69  ] 
to  R.  'ivho  went  beyond  fea^  and  after  fve  years  ahfence^  the  other 

fuggefling  be  was  dead,  took  out  adminijiration^  andfuedfor  the  legacy* 
The  Court  decreed  the  lool.  and  intereit,  to  be  paid  to  the  plaintiff 
ever  fince  R.  went  away,  the  plaintifF  giving  fecurity  that  it  fhall 
be  repaid  to  R.  if  ever  he  fliould  return ;  which  fecurity  to  ftand 
for  three  years  and  no  longer ;  but  the  piaintiiPs  own  fecurity 
to  ftand  for  ever.  Fin.  Chan.  Rep.  419.  Hill.  31  Car.  2.  in  cafe 
of  Norris  v.  Norris. 

26.  ^he  refidue  of  my  goods  I  give  to  my  loving  executor  (with  a 
blank),  adminiftration  muft  be  granted.  Pafch.  1681.  Winn  v. 
Littleton.  , 

27.  Where  an  executor  dies  before  probate  of  the  will,  his  exe- 
cutor cannot  prove  it,  but  adminifl ration  cum  tejlamento  annexo  muft 
be  granted  to  the  refiduary  legatee,  if  any,  or  elfe  to  the  next  of 
kin.  Vern.  200.  pL  196.  Mich.  1683.     Day  v.  Chapfield. 

28.  A.  died  beyond  feay  and  made  a  nuncupative  ivilly  and  thereby 
B.  executor.  C.  took  adminiftration,  and  brought  a  bill  for  difco- 
very  of  the  fuppofed  inteftate's  pcrfonal  eftate.  B.  pleaded  the 
will,  and  that  he  was  executor,  and  that  A.  left  no  eftate  in 
England.  It  was  not  neceflary  tliat  the  will  be  proved  here,  no 
more  than  if  a  man  died  and  left  an  eftate  inScotland^  Vern.  397. 
Pafch.   1686.  Jauncey  V.  Sealey. 

29.  It  feemed  to  be  agreed,  that  if  executor  becomes  ;;<?« 
compos,  the  fpiritual  court  may  commit  adminiftration,  but  not  if 
he  become  bankrupt,  i  Salk.  36.  pi.  i.  Mich.  3  W.  &  M.  in 
B.  R.  in  cafe  of  Hills  v.  Mills. 

30.  If  adminiftration  be  granted,  and  the  letters  of  adminijlration 
are  lofl,  new  letters  of  adminiftration  may  well  be  granted  after 
the  adion  is  commenced ;  but  it  is  otherwife  if  they  are  then 
originally  granted.  Comyns's  Rep.  18.  in  pi,  ro.  Mich.  8  W.  5* 
in  B.  R.    Barton's  cafe. 

31.  Two  executors,  one  renounces^  the  other  proves  the  will  and 
dies  J  the  executorftiip  furvives  to  the  other  \  but  where  there  are 
two  executors,  and  one  executor  only  aBs  and  diesy  and  then  the  other 
renounces,  by  this  the  teftator  is  dead  inteftate^  and  the  executors 
of  the  afting  executor  have  nothing  to  do  with  the  goods  unad- 
miniftered,  but  adminiftration  fliall  be  granted  to  the  next  of  kin 
of  the  firft  teftator.  1  Salk.  311.  pi.  15.  Houfc  and  Dounes  v. 
Lord  Petre,  December  19,  1700,  coram  delegatis. 

32.  Adminiftration  ^^///^^  to  two;  one  dies ;  it  fun'lves  to  the  ?'9'i^l^r^ 
other ;  for  by  Wright  K.  it  is  not  a  bare  authority,  but  rather  an  Talbot,  and 
office,  and  the  oflSice  furvives.    2  Vern.  514.  Mich,  1705.  Adams  f^idihat 
V.  Buckland.  S""  ?^'  '^ 

Bowdea  v. 
Bowden  was  determined  contra  in  the  ecckfiiflical  court.  Cafes  in  Equity  in  Ld.  Talbot's  Time,  12b'. 
in  c&Teof  Hudfon  v.  Hudfon,  Trin.  1735*  b-.^r  upon  the  authority  of  Adams  v.  Buckland  before  tl.s 
lid.  Cowper,  h«  overruled  the  plea  of  adminiftrjition  having  been  granted  to  the  plaintirf  and  ano- 
ther, which  other  difd  before  the  bill  brought.  Cifes  in  E'^iucy  inLd.  Talbot's  Tijnc,  i27.^Tria.  1735* 
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u^  (D.)     Admlniftration  upon  the  Statute  of  31  E.  ^J* 
'■v—-'  Cap,  ii» 

How  it  may  be  granted. 

Hetf.  135,    [[i.  'T'HE  ordinary  may  grant ^^tf/ adminiftrations  of  feverat 
C-^B.^n"'  />jr/j  of  the  goods  of  the  inteftate-  10  E.  4.  i.b.  iSH.d. 

Gray**  cafe     12.  K    38  E.  3.   21.] 
S.  P.  by 

Hutton,  but  by  him  and  Harvey  it  is  illegal.  Sid.  zoo.  p!.  5.  Hill.  14&  15  Car.  2.  B.  R« 

Hammon  v.  Moor,  S.  P.  held  per  Curiam  clearly  to  be  void— ——And  though  the  goods  are  in  fereral 
coonties,  yet  it  feems  that  the  ordinary  cannot  commit  adminifVnition  of  the  goods  in  the  one  coant/ 
to  one,  and  in  the  other  county  to  another.  Sid.  lox.  pi.  5.  HIH.  14  &  15  Car.  2.  B.  R.  But  there 
is  added  a  quaere  bene.  .  Adjudged  7  Mod.  14S.  Hill.  1  Ann.  B.  R.  in  cafe  of  Taylor  v.  Raines^ 
dtat  adminiftration  may  be  granted  quoad,  &c.  as  well  as  cxecQlot  may  be  quoad.  i  Salk.  313* 

pi.  20.  $hardelow  v.  Naylor,  S.  P.  and  feems  to  be  S.  C. 

f2.  The  ordinary  may  grant  admlniftration  upon  conditmty  as 
where  this  was  before  granted  to  J.  S.  who  is  outlawed  and  in 
prifon  beyond  fea^  this  may  be  granted  to  another,  but  fo  as  if  the 
faid  J.  S.  comes  back  into  England^  he  fhall  adminifter  when  he 
comes  back.  34  H.  6.  14.] 

3.  In  debt,  per  Cur.  admlniftration  cannot  be  committed  by 
parol^  but  by  writing ;  quod  nota.  Br.  Adminiftrators,  pL  27. 
cites  21  H.  6.  43. 

4.  But  per  Newton,  it  may  be  committed  by  entry  in  the  re^ 
gijievy  wthout  committing  it  by  letters  fubftgilio  ;  quod  quaere  indc  ; 

'         for  to  this  it  was  not  anfwered.     Ibid. 

5.  Obligee  of  a  bond  debt  of  ^00 h  died  inteftate  ;  the  ordinary 
committed  admlniftration  of  100 L  thereof  to  A.  and  tf  another  to  Bm 
&c.  It  was  held  clearly  by  the  Court  to  be  void,  for  feveral  ad- 
miniftrations  cannot  be  committed  of  a  thing  iniire.  Sid.  i  oc-  pi.  5. 
Hill.  14  &  15  Car.  2.  B.  R.    Hammon  v.  Moore. 

•  6.  Windham  conceived  that  admlniftration  cannot  be  committed 
rf  part  of  any  debt,  but  may  be  feverally  of  the  goods  in  feveral 
counties ;  fed  Curia  contra  ;  they  may  commit  admlniftration  to 
as  many  ^s  they  will,  but  not  by  feveral  parcels,  becaufe  given 
by  ftatute.  Keb.  434.  pi.  17.  Hill.  14  &  15  Car.  2  B.  R. 
Taylor  v.  Gore.  » 

7.  As  to  the  ftatute  31  Ed.  3.  cap.  11.  the  inconvenience  before 
thisflatute  ivaSy  that  albeit  the  ordinary  might  have  feifcd  the  goods 
of  the  inteftate  in  pofleffionj  yet  he,  nor  any  under  him^  cculdfuefof 
bis  debts  in  the  ting's  courts ,  fo  the  debtors  would  defraud  the  wife  and 
children^  and  creditors  lofe  their  debts.  Thefe  adminiftrators  were 
but  the  ordinary's  deputies,  and  by  this  ftatute  they  were  account* 
able  to  the  ordinary  as  well  as  before }  it  altered  nothing  in  the 
fubftance  of  the  thing,  but  did  enlarge  his  authority  to  give  him 
aftions  in  the  king's  courts  ;  fo  was  the  law  taken,  held,  and  prac- 
tifed.  This  appears  by  Linwood,  10  H.  6.  in  cap.  de  medietate 
ccdefite  &  ita  quorundam  tcftftsieati* »  the  glof»  ia  Ytrbo  diftri* 

butionisy 
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lmtioms»  wMch  glofles  were  made  after  3 1  E.  3.  cap.  conftitut* 
art*  14  H.  5.  470.  ordainedi  the  ordinaryi  in  allowing  the  ac- 
coants,  fhould  be  abfque  dolo.  Per  Dr.  Walker.  Cart.  132,  133. 
Trin.  18  Can  2^  C.  B.*  In  cafe  of  Hughes  v.  Hughes. 

*  8*  Adminiftration  was  granted  pendente  lite  about  a  «;/// whether  Adminiftra. 
"will  or  no  will,  and  if  no  will,  then  to  whom  Sidminiit ration  be-  j°"  ^' 
longed,  and  the  adminiftration  was,  ad  coIligetuT,  &c.  and  ad  foU  of  a  wiM 
nxnd^  ms  alienuniy  &c.  and  it  was  argued  whether  this  was  within  *<  void,  b«t 
any  ftatut3e  fo  as  the  adminiftrator  was  fuable.     The  Court  feemed  ^***^ 
pro  qucr'  that  the  adminiftrator  was  fuable ;  fed  advifar^  vult.  verfy  is 
2  Jo,  134.  HiU.  31  &  3^  Car.  a.  B.  R.  Impey  v.  Pit*  tbouc  right 

ofadmini- 
ftntion;  held  per  Cur.  upon  demurrer,  Cauth.  153.  Frederick  v.  Hook.  '  S.  C.  cited  per  Lte  J« 

but  by  die  other  three  juftioes  fuch  adminiftration  in  cafe  of  a  will  was  held  good.     Gibb.  960*  Wooi« 

arton  v«  Walker. And  the  three  juftices  fay,  that  the  cafe  of  Mo.  636.  Robins*s  caie^  and  the  caie 

«f  Caoh.  153*  Frederick  v.  Hooke,  are  not  adjudged  cafei. 

9.  Tbe  bill  was  to  have  a  kmg  leafe  affignedj  which  came  to  the 
plaintiff  by  virtue  of  an  adnnmjlration  of  her  former  hufband,  but 
tbert  Hoert  children  $f  the  inteflaU  ;  and  it  was  referred  to  tbe  civil 
law  to  determine  the  adminiftration  before  a  decree ;  for  the  fta* 
tute  of  H.  S.  is,  that  adminiftration  be  granted  to  the  wife  or  child^ 
and  the  wife  having  it,  [the  Court  bid  them]  fend  back  to  fee  if 
the  civil  law  doth  not  proportion  the  adminiftration.  3  Chan* 
Rep.  6zo  Mich.  1670.  Hunt  v.  Jones.  ^ 

10.  The  Court  held  the  ordinary  may  grant  adminiftration  to  ^^'  35»» 
tbe  brother  quoad  part^  €md  to  tbe  nvife  for  the  rejl ;  m  which  cafe  Fort«,s*C, 
neither  can  complain,  fince  the  ordinary  need  not  have  granted  ^^^  ^*  ^* 
any  part  of  the  adminiftration  to  the  party  complaining ;  but  if  "^^^  "°^ 
the.  inte/iate  leave  a  bond  (f  lOoL  the  ordinary  cannot  grant  ctdminifira^  AdminlftrZ 
tjon  for  ^oL  to  one  perfon,  atui  50/.  to  another ^  becaufe  this  is  an  *'""  "^y  t« 
entire  thing;   annua   nee   debitum,  judex  non  ieparat  ipfum.  ^^^^v 

4  Salk.  36.  pL  2*  Mich.  3  W.  &  M.  in  B.  R.  Fawtry  v.  Fawtry.  ?48*-L!^^* 

Hetl.  135* 
^  Ch.  Cafes,  77.  Taulurler  v.  Ward.  ■       '     But  it  cannot  be  graated  o/goodi  in  one  county  co 
A.  and  in  another  to  B.  ^juxre.  Sid.  loz. 

1 1.  Since  tbe  ftat*  aa  &  23  Car.  2.  it  has  been  held,  that  the 
31  E.  3.  cap.  II.  is  thereby  repealed;  the  reafon  of  difhrHmtion  of  tbe 
tnte/iat/i  goods  by  the  orditmry  before  thefiatute  22  Cs*  23  Car.  2.  tvaSf 
fa^caufe  there  was  no  property  of  thofe  goods  in  any  body,  there- 
fore the  ordinary  having  the  poiTeffion  he  diipofed  of  them  at  his 
pleafure,  for  there  was  no  proprietor  to  controul  him;  per 
Holt  Ch.  J.  Carth.  376.  Pafch.  8  W.  3-  B.  R.  Oldham  v.  Pick- 
ering* 

12-  An  aimtnifirator  during  the  ab/ence  of  J.  S.  (who  is  execu--  3  Salk.  ij, 
tor)  brought  an  auion  of  debt  on  a  bondy  but  did  not  aver  in  his  de-  ^^"  1'  ^ 
daration,  where  7.  S.  was  ahfent^  or  that  he  tvas  abfent ;  per  Cur.  per  Curiam* 
it  is  but  reafonable  that  the  ordinary  may  grant  adminiftration  accordingly, 
during  abfence  as  well  as  during  minority  or  pendente  lite,-  and  Z^,^^  ^ 
fach  adminiftrator  is  accountable  to  the  executor.  JVe  will  intetii  the  decUral 
//  ahfmce  beyond  feas  but  the  plaintiff  ought  to  aver  that  he  was  ab-.  ^j^  ^^^ 

fcnt,  ^^«*^'- 
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oiftiation      fcnt,  and  judgment  for  defendant,     i  Salk.  4a.  pj.  1 1.  Mich* 
]ubi»  u"      3  Ann;  B.  R.  Slaughter  v.  May. 

gis  forma  durante  abfcntia,  and  therefore  the  Court  held  it  muft  be  updsrftood  an  abfence  beyond  the 

fca. 3  Salk.  23*  S.  C>  a.  Ld.  Raym*  Rep,  1071  •    Slater  v.  May.  S.  C*  adjudged  for 

the  defeadaotc 

J I  Mod.  13.  H.  brought  debt  againft  T.  on  a  bond  of  2000 1.  entered  into 

but  S.  p.*     ^7  ^'  ^^  ^'  dcceafed  as  admlnijlratcr  to  F,  as  to  this  bond  only*    The 
does  not        defendant  pleaded  in  abatement  that  adminijlration  nvas  before  granted 

h^"'r —  ^f  ^^"  ^^  ^^  ^'     ^^^  P^^  ^^^*  ^'^^*  ^^^^  P^^*  ^^  ^^^y  *°  '^^^  ^"^^ 
aoV  s.  S*  cannot  *be  pleaded  in  abatement,  and  therefore  a  refpondeas  oufter 

but  s.F.      was  awarded,     2  Ld,  Raym.  Rep.  1207.  Mich.  4  Ann.  Hacket 

does  not         v.TUly. 

•£723 

(D.  2)     Adminiftration   granted   to   feveral ;    their 

Power^  and  Pleadings. 

I.  "p^  EBT  againft  adminiftrator,  who  fays  that  it  nvas  committed  t9 
-*-^  him  and  another^  this  is  no  plea  %vithout  faying  that  the  other 
adminifiered^  by  which  he  faid  fo,  and  there  the  adminijlration  by 
the  other  is  traverfable,  and  not  the  committing  of  the  adminiftration^ 
and  fo  fee,  that  if  the  committee  does  not  adminiftcr  he  is  not 
chargeable.     Br.  Traverfe  per,  &c.  pi.  322.  cites  8  H.  6.  2. 

2*  A*  and  B.  two  bond-creditors  taking  joint  letters  of  admini/lration^ 
A.  gets  into  his  hands  bejl  part  of  the  ajfets^  and  retains  for  his  own 
debt  againft  B.  On  a  bill  for  an  account  queftion  was,  whether  A* 
by  this  had  got  fuch  a  legal  advantage  as  to  be  intitled  to  keep  the 
aflets,  and  fo  B.  lofe  his  debt  ?  Per  Mafter  of  the  Rolls,  the  rule 
of  this  Court  in  cafes, of  retainer  is,  unlefs  the  party  c^njhezv  a  le- 
gal right  to  retain^  we  never  give  it  him  5  if  he  can  (hew  a  legal 
right,  we  never  take  it  away  from  him.  The  qucftiou  then  is, 
whether  at  law  this  be  a  good  retainer  ?  At  law  no  doubt  an  exe- 
cutor or  adminiftrator  has  a  right  in  cafe  of  debts  in  equal  degree 
to  prefer  one  to  another,  and  to  retain  for  his  own  in  die  firft 
place  againft  any  other  creditor.  The  reafon  is  not  (as  fome  of 
the  old  books  fay)  becaufe  the  law  leaves  it  to  the  confcience  of 
the  executor  which  debts  to  prefer,  for  that  I  take  to  be  a  ficti- 
tious reafon,  being  contrary  to  the  general  principle  of  law,  for 
a  man  thus  to  become  judge  in  his  own  caufe,  and  be  left  to  de-to 
termine  which  debt  ought  firft  ta  be  paid,  his  own  or  another's. 
But  the  true  reafon  is,  becaufe  if  a  retainer  were  not  allowed,  an 
executor  in  cafe  of  a  deficiency  of  aflets  would  have  no  poffible 
way  of  obtaining  fatisfa£lion  for  his  debt,  for  at  law  thete  is  no 
fuch  thing  as  fplitting  of  debt,  or  making  a  rateable  proportion,  - 
and  therefore  he  cannot  come  in  upon  an  average  with  the  reft  of 
the  creditors,  nor  has  the  advantage  of  another  creditor,  who  by 
bringing  his  action  in  due  time  may  recover  his  debt,  though  there 
be  not  enough  aflets  at  laft  to  anfwer  all  demands  upon  t)ic  tefta* 

tor  \  for  he  cannot  fue  himfelf  \  fo  that  this  privilege  of  retainer 

• 
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^5  Ibunded  on  the  policy  of  the  common  law,  that  executors  may  * 
not  be  deprived  of  one  advantage  without  having  another  in  lieu 
of  it,  and  that  they  may  not  be  in  a  worfe  condition  than^  all  man- 
Idnd  befides }  but  this  is  not  a  cafe  between  an  executor  or  admi- 
niftrator,  and  a  creditor,  but  between  tWo  joint  adminiftrators 
who  are  both  in  the  fame  condition  in  all  refpe£ts*  Now  here  has 
been  no  authority  cited  to  fupport  a  retainer  by  one  adminiftrator 
againft  the  other,  nor  do  I  fee  how  there  ever  could  be  one,  be- 
taufe  an  adminiftrator  can  bring  no  fort  of  adion  againft  his  com* 
panion  wherein  this  point  might  have  been  fettled  at  law.  Nei- 
ther does  the  reafon  of  the  law  juftify  fuch  a  retainer,  for  ^dmi^ 
niftrators  are  confidered  but  as  one  perfon  in  law,  the  pofleiBon 
of  the  one  is  the  pofleffion  of  the  other,  the  receipt  of  one  is  the 
receipt  of  the  other,  and  therefore  the  retainer  of  one  muft  be 
confidered  as  the  retainer  of  the  other,  and  muft  enure  for  their  C  73  3 
mutual  benefit  in  the  difcharge  of  the  debts  of  both  in  proportion. 
Then  the  confequence  would  be  very  bad  were  a  retainer  allowable 
In  thi|  cafe,  for  adminiftrators  muft  fight  for  the  aflets  if  getting 
the  IbJe  pofieOion  would  entitle  either  to  a  feparate  right  in  them, 
fo  that  as  no  legal  right  of  retainer  has  been  fhewn,  the  rule  muft 
take  place,  that  he  who  cannot  retain  in  law  cannot  in  equity. 
The  plaintiff  is  entitled  to  an  equal  diftribution  of  the  affets,  being 
an  equal  creditor,  according  to  confcience  and  equity,  and  the 
defendant  muft  be  decreed  to  account.  26  Feb.  1738.  in  Cane. 
Chapman  v.  Turner. 

24  A  recovery  againji  one  joint-adminiftrator  {hall  bind  him  and 
all  his  companions,  and  therefore  it  is  reafon  it  (hould  bind  all 
ftrangers;  per  two  juftices,  and  the  other  two  faid  that  they  were  of 
the  fame  opinit)n  \  but  they  would  be  advifed,  &c.  The  principal 
cafe  was  debt  againft  four  adminiftrators,  who  pleaded  that  one 
T.  D.  had  brought  debt  in  B.  R.  upon  a  bond  for  160I.  againft 
one  of  the  .adminiftrators,  and  recovered  by  a  nih'tl  dtdty  and 
that  they  had  riens  enter  maiiies  to  fatisfy  over  and  above  the  faid 
debt,  and  this  was  demurred  to  \  and  Anderfon  and  Beaumont 
held  it  a  good  plea  %  and  if  there  be  any  covin  in  it,  it  is  to  be 
averred  by  the  plaintiff^  for  prima  facie  it  (hall  not  be  fo  intended, 
bat  that  it  is  true.  Cro.  £.471.  pi.  23.  Hill.  38  £liz.  B.  R. 
Further  Vi  Further. 

3.  A  releafe  of  one  adminiftrator  not  to  prejudice  the  other.  S.P.decrted 
Tth.  264,  265.  6  Car-  C.  B.    Homer  V.  Barrel.  2"^^!  ck. 

.Httdwicky  Mich,  ii  Geo.  i.  m  HudfoBT.  Hodfon.*— -One  admmiftntor  cannot  fell  goods  or 
ickife  dcbta  wltiiout  the  other,  but  they  muft  jril  ^oin.  Wood's  Infi^  355.  cites  Bac.  Ufe  of  the  Law, 
P<9fertyy  cap.  9. 
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73  Crccutotjj^ 

(E)   Upon  the  Death  of  what  Pcrfon  Adminiftration 

fliall  be  granted. 

The  baron     jj^  1 F  a^Jrw^  <wiifi^  dics  intcftatc,  adminiftration  may  bc  grantcct 
true  tnd  ^  •  <^f  ^^^  goods  }  for  pcradvcntute  ihcbzs  things  inoBton^  the 

kwfui  next   which  are  not  given  to  the  baron  by  the  law.    D.  8  £liz.  25 1  •  90* 

•f  £t  I.  Show.  351.  Hortrpe  v»  H«rtree, 

(F.)     Who  fhall  grant  it. 
Metropolitan. 

•"Br.  Ad-    Ji.   T  F  he  who  dies  inteftate  has  goods  in  divers  counties,  the 
"^'ts^cTtcs  metropolitan  (hall  grant  th«  adminiftration.    14  H.  6.  21. 

I.'p.a""  •loH.  7.  18.  35H.($*  43^] 

cordingly. 

And  if  the  bifliop  of  another  diocefs  than  where  the  party  dies  commita  the  adminiftradon*  this  it 

Toidy  though  the  metropolitan  has  not  yet  committed  the  adminiftration  ;  and  this  of  goods  moveable. 

The  adminiftration  belongs  to  the  arcbbi/kop,  though  he  has  only  the  value'of  a  penny  ia  one  county  ; 
per  tot.  Cur.  Br«  fays  quaere  if  this-  word  county  ought  to  be  diocefs*  Br.  Adounifbrator>  pi.  31.  ciodft 
37  H.  6.  ayy  zS. 

C  74  j  [^^  ^^  ^^  ^^^  ^'^  notaUSa  to  the  value  of  loo/.  in  divers 
diocejfes^  the  metropolitan  &all  grant  adminiftradon.  10  H.  7. 
l6.b.] 

[3.  If  a  man  dies  beyond  fea  ihtejlate,  the  archbifliop  fliall  grant 
adminiftration.  P.  11  Jac.  B.  per  Coke  to  be  adjudged  in 
4a  Eliz.] 

4.  If  the  archbiJboprieiofTort  is  void,  the  archbifliop  of  Canter* 
bury  fliall  have  the  fpiritualitieS)  and  Brooke  fays,  it  feems  that  at 
that  time  he  may  commit  adminiftration.  Br.  Ordinary,  pi*  22. 

5.  The  granting  of  adminiftration  of  every  bifltop^s  goods,  although 
he  has  not  goods  but  within  his  own  jurifdi^ion,  does  belong  to 
the  archbifliop.     4  Inft.  335. 

.fttd.  90.  6.  Where  a  vian  dies  inteftate,  having  goods  in  feveral  pecu« 

TuLL  ▼•  liars,  the  granting  adminiftration  does  not  belong  to  the  ordinary 
in  c.  B.  '  of  ^^^  diocefs,  but  to  the  metropolitan  of  the  province  \  for  they 
feems  to  be  are  exempt  from  ordinary  jurifdi£lion.  Lev*  78.  Mich.  14  Car.  2. 
|-  c-  *«*  .    C-  B.  Anon. 

B.  R.  and 

held  accordingly,  becaufe  feveral  peculiars  do  not  belong  to  the  ordinary,  bat  to  the  archbilko^ 
of  the  province :  but  true  it  is,  that  fome  belong  to  the  ordinary,  and  becaufe  it  was  fo  fuggelled  for 
•  prohibition  where  a  caufc  wai  inuncdiatdy  traoifcqipd  from  the  peculiar  co  the  Arcbei,  a  prohibitiMi 
waignipted. 


€c((tttodr. 
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(G.)     By  whom  it  (hall  be  granted. 

tl*  1F  ^  man  has  bona  natdbllia  in  Ireland  and  in  Englandy  and  Thcdfe 

^   dies  inteftatej  there  Ihall  be  feveral  adminlli rations  grantcdi  l' mer*' 

VIZ.  by  the  archbifhop  of  Dublin  for  all  within  his  province,  and  chtnTof 

by  the  archbifhop  of  Cantetbary  for  all  within  his  province.  Ireland  wm 

But  It  feems  that  it  is  intended  that  he  has  bona  notabilia  in  °|*'[f*^  ** 

divers   diocefles   within    each   province,   or   goods   in   his  dio-  pounds  to 

cefs ;  for  othefwife  it  fi^ems  it  ought  to  be  granted  by  the  or-  <>««  !>•  ^ 

diuary  where  the  goods  afe,  and  not  by  the  metropolitan,    D.  ^''^bnia- 

I4  EL   305.]  tion  was  * 

made  in 
Iitlaad,  boc  always  after  temaiiied  m  London.  D.  died  inteftate  in  the  county  of  Bedford  in  England ; 
the  bilhop  in  Ireland  committed  the  adminilh-ation  to  the  Ton  of  D.  and  he  releafed  the  faid 
debt  to  L.  The  archbiftop  of  Canterbury  committed  the  adminidntion  in  England  to  the  widow  of 
D.  who  had  gotten  xht  obligation.  It  feems  that  notwichftandiog  the  faid  adminiftration  and  releafo 
made  in  Ireland,  the  faid  L*  ought  to  aofwer  to  the  faid  adiion  brought  in  London,  and  thii  by  the  opi- 
nion of  the  Court,  but  by  reafon  of  ill  pleading  the  plaintiff  bad  not  judgment.     D.  305.  a.  pi.  5^. 

Idich.  13  &  14  Lliz.    Daniel  t.  Locre. Dal.  76.  pi.  5.  S.  C.  and  at  to  goods  in  Ireland  the 

y  mtniftrator  there  ihall  have  them,  and  fo  the  adminiftrator  in  England  (ball  have  the  goods  here  j  but  if 
a  0ian  bat  a  teafc  for  years  of  lands  in  England,  and  the  deed  of  leafe  was  at  the  time  of  his  death  in  Ire* 
ludy  the  adminiftrator  in  Ireland  ihall  not  meddle  with  this  term  \  for  fuch  chattels  are  local. 

fa.  In  time  ^  vaiation  of  the  archbijbop^  ^  of  a  bifhop,  the  ^r-  Adml- 
de^  and  chapter  Ihall  grant   adminiftration.     36  H.  8.    Brook  pl"^^."*";^ 
Adminiftrator,  276%   per  ooines  legis  peritos,  and  by  thofe  of  s.  c. ' 
the  Arches*] 

[3.  It  is  ordained  by  a  canon  i  Ja*  tap.  92.  that  if  a  man  dies  in  ^^^* 
m  Journey,  the  goods  which  he  has  about  him  at  the  time  (hall  not  toj^^^.sTpr 
caufe  his  tcftament  or  adminiftrator  to  be  liable  to  the  prero-  -.-ibid.ai^i. 
gative  court.]  ^'  P* 

[4,  If  a  man  become  bound  in  an  obligation  in  London,  and  dies  ^^f^'l*'* 
inteftate  in  Devon,  and  there  had  the  obligation  at  the  time  of  his  ^^  |^ 
death,  adminiftration  ought  to  be  granted  by  the  bifhop  of  *  Exon,   Ireland  but 
where  the  obligation  was  at  his  death,  and  not  by  the  bifhop  of  **  ^\^^^C 
London  where  the  obligation  was  made;  for  the  debt  ftiall  be  SiJi'nLon. 
accounted  goods  as  to  the  granting  adminiftration  where  the  don.    D. 
deed  was  at  his  death,  and  not  where  it  was  made.  Trin,  14  Car.   3^5'  P^'  s^ 
B.  R.  adjudged  per  Cur.  Lunn  v.  f  Dodson  in  an  a£lion  brought   .  p^^  _ _^ 
by  the  adminiftrator  in  London,  fuppofing  the  obligation  to  be    ....<^^....^ 
made  there,  and  fliews  the  adminiftration  to  be  granted  by  the  Daniel  ▼. 
biihop  of  Exon,  and  judgment  that  it  lies  upon  demurrer  to  the  ^^^'^ — j^ 
declaration,  and  Mich.  15  Car.  this  was  affirmed  in  a  writ  of  5*3.0.  Ic 
error.]  >*•  but  fays 

It  is  other' 
wife  of  a  leafa  for  yetrt,  for  fuch  chittela  are  local  5  per  Dyer  Ch.  J.  quod  Gawdy  conceffit. 

*t    75    ] 
5.  Debt  by  adminijlrator,  and  fhewed  letters  of  adminiftration  as 
he  ought,  and  were  committed  by  the  hifhofs  commijfary^  and  ex- 
ception taken,  becaufe  it  was  not  committed  by  the  biftiop  him* 

G  a  fclf* 


75  ^ttmmt; 

felfy  who  is  Immediate  officer  to  the  Couft ;  &  non  a|locatQf  t 
but  by  the  commiflary  awarded  good.  Contra  of  certification  of 
baftardy,  or  of  excommunication  ;  for  this  ought  to  be  by  the  bi'> 
(hop  himfelf.  Note  a  diverfity.  Br.  Admxniftratorj  pi.  i8. 
cites  X  H.  4*  64. 

6.  It  was  agreed  that  letters  of  admitiiflration  of  the  commijfttry 
fuffices'fir  the  bringifig  of  an  oBion.  Br.  Ordinary,  pL  6*  cites 
X I  H.  4*  (J4. 

7*  If  one  commits  the  adminiftration  as  ordinary  and  is  not  ordinary, 
there  in  aBien  brought^  the  other  may  fay  that  J.  N*  is  ordinary 
there,  abfque  hoc  that  he  who  granted  the  admini/hration  is  ordinary 
there.     Br.  Ordinary ,  pi.  2.  cites  35  H.  6.  46. 

8.  In  vacancy  of  the  archhifbopric  of  Canterbury  or  York,  ad- 
miniftration  (hall  be  granted  by  their  refpe£live  deans  and  chap* 
ters;  per  omnes  legis  peritos,  and  thofe  of  the  Arches. 
Jenk.  202.  pi.  23^  cites  36  H.  8.  Br.  Cafes,  276. 

9.  AlTumpiit  by  an  adminiftrator,  and  declared  of  an  admixii- 
ftration  granted  to  him  by  T,  T,  batche/or  of  law,  commiflary  of 
the  bifhop  of  L.  the  defendant  pleaded  the  ftatute  of  37  H.S. 
cap,  17.  that  Aone  by  that  ftatute  can  be  a  commiflary  but  a  Dr. 
at  law,  and  that  fince  the  darrain  continuance  the  bifhop  of  L. 
granted  to  him  letters  of  adminiftration ;  th^  opinion  of  the  jus- 
tices was,  that  adminiftrations  were  by  the  common  law,  and  the 

fiatute  oi  21  If*  8.  is  not  refriBive,  that  no  others  may  be  com- 
miflaries  than  dofiors,  and  if  a  batcheror  of  law  cannot  be  a  com- 
miffary,  yet  afts  done  by  him  are  good  till  they  be  avoided  by  fcn- 
•[  76  ]  tence.  Cro.  E.  314.  pi.  8.  Hill.  36  Eliz.  B.  R.  Pratt  v.  Stock, 
a  Le.  155.  10.  Where  A.  had  goods  only  in  one  inferior  diocefs,  and  the  me^ 
Eii«f  B.  R.  ^^^^^^^^  if  ^^^  y2r»i^  province,  pretending  that  he  had  bona  nota- 
Dunne's  '  bilia  in  feveral  diocefies,  granted  admini/lration ;  this  adminiftration 
cASE,Wray  is  not  Yoid  but  voidable  by  fentence  i  becaufe  the  metropolitan  has 
cote  heW  "  jurifdidlion  over  all  the  diocefies  within  his  province,  and  confe- 
adminirtra-  qucntly  Cannot  be  void  but  voidable  by  fentence.  But  if  an  ordi^ 
tfon  granted  nary  of  a  diocefs  commits  adminijiration  of  goods  when  the  party  has 
Aolinfuch  ^^^  notabilia  in  divers  dioceffes,  fuch  adminiftration  is  merely  void 
die  to  be  as  wcU  as  to  the  goods  within  his  own  diocefs  or  elfewhere,  be- 
joid,  but  caufe  he  cannot  by  any  means  have  jurifdiftion  of  the  cau(e« 
Jcofreys*"  S  Rep.  29.  b.  30.  a.  cites  it  as  adjudged  Pafch.  22  Eliz.  B.  R. 
contia,  for    Vere  V.  Jeffribs,  and  it  is  added,  that  true  it  is  fuch  judgment 

the  granting    ^^S  ffivcn. 

4etters  of  o 

adminiihration  de  mero  jure  doth  belong  to  the  ordinary,  and  it  might  be,  that  neither  the  ordinary  nor 

the  parties  to  whom  he  granted  the  letters  of  adminiftration,  had  notice  that  the  inteftace  had  bona  ao- 

tabiiia  in  another  diocefs. Mo.  145.  in  pi*  2S8.  cites  it  as  held  clearly  19  £lis«  to  be  void.  ■ 

Nov,  96.  cites  it  as  raled  to  be  void. But  if  metropolitan  grants  adminiftration  where  the 

inteftate  had  not  bona  notabilia  in  divers  diocefies^  it  is  not  void  but  voidable.  Adjudged  Hill,  ti  £Iic. 
B.  K.  in  cafe  of  Veere  v.  Jeofferies.  — — —  *  M6.  693.  pi.  959.  in  Cam.'  Scacc.  Smithwtck  v. 
Bingham,  adminiftration  granted  by  the  archbifliop  was  held  good,  without  alleging  that  the  inteftato 
hadgoodk  in  divers  diocefles,  because  it  did  hot  appear  tothe  juftices  whether  he  haid  or  not;  but  if  it  ap« 
peared  to  them,  they  took  it  clearly  that  die  adminiftration  had  been  void  if  the  intdbte  had  not 

g'xxis  in  divers  dioceiTes. 3  Bulft.  176.  Pafch.  14  Uc.  Coke  Ch.  J.  cited  the  cafe  of  Vere 

V.  JefTerics,  and  5  Rep.  30.  in  Prince's  cafe.  Admimftration  granted  by  the  archbiihop  qnateana 

he  is  a  metropolitan,  though  there  be  no  bona  notabilia,  is  good  till  repealed  \  per  Holt  Ch.  J.  and  it 
wai  fiid  that  if  adminiftration  be  committed  in  a  diocefs  where  there  are  bona  notabilia^  though  (ucb  gmt 
be  ipf<}  fadlo  void,  yet  they  do  not  grant  a  new  adminiftration  in  the  Prerogative  Court  berbre  they 
repeal  thau    7  Mod.  146,  147.  HJU.  X  Ann.  Bi  R.    Sir  Richard  Rains  v.  the  Commiflary  of  thr 

4iocefa 


d!0ccf«  ofCtntBtbttiyy  1  ■■Wmi.^»  Rq>.  43,  44.  Pafch,  1701  •  In  caieof  BlackboroogliT.  D«tis» 
Holt  Ch.  J/fmid,  that  admioiilntjon  (raoted  by  an  inferior  orJinary  where  there  ar«  bone  aoubUie  14 
litTen  diocefles  is  ebfolateiy  void. 

Adminiftration  grtnted  by  a  wrong  ordinary  is  void ;  per  Holt  Ch.  J.  i  Salk.  38.  Pafch.  13  W.  3* 
3.  R.  obiter.  ■  ■  ■  Cro.  £.  457.  Mich.  37  8e  38  Eiie.  in  Cam.  Scacc.  the  fame  diftinflion  waa 

mored  by  ttoke  attorney  general,  and  (aid  that  this  diflference  had  been  taken  and  agreed  in  B.  R. 
bat  the  jultitei^iittd  thit  it. was  all  one*  and  that  the  adnuniftracion  is  Toid  in  both  cafcs^  and  not 
avoidable  only. 


•  ^  A 


1 1 .  Leflee  for  years  died  poffijfed  of  fever al  leafes  rffeveral  lands ^ 
firm  of  them  in  tbediocefs  of  Tori^  znd  fome  in  a  peculiar  in  tie  fame 
Oocefsy  haying  devifed  ihofe  leafes  to  his  fon^  and-  made  bis  daughter^ 
on  infant^  executrix  s  the  mother  took  out  adminiftration  durante  mi^ 
nare  ^ate  of  the  daughter  executrix  in  the  peculiar  w^ere  her  bu/bani 
died  :  refolved  that  there  ought  to  be  two  adminifrations  granted  ; 
for  the  archbiihop  ihall  not  have  a  prerogative  here>  becaufe  this 
peculiar  was  firft  derived  out  of  his  juriidiftion.  Cro*  E.  71^. 
pi.  46.   Mich.  41  &  42  Eliz.  C.  B.  Price  V.  Simpfon. 

1 2.  "Where  an  adminiJI ration  granted  by  the  f^thwd  court  is  aft* 
firmed  upon  an  appeal  to  the  Arches ^  the  mage  is  to  fend  the  caufe 

back.  But  when  the  firfl  fentence  is  reverfed^  the  fir/I  coetrt  fboH 
he  oufled  of  jurifdid^ion,  and  the  court  which  reverfes  it  fball  grant 
adminiftration  de  novo ;  agreed.  Lat.  B^.  Pafch*  i  Car.  Rcev^ 
▼^  Denny. 

13.  In  an  aftion  of  debt  brought  by  an  adminiftrator,  the 
plaintiff  declares  of  letters  of  adminiftration  granted  to  him  per 
Carolum  regem^  &c.  without  faying  dehito  modoy  bfc.  and  upon  de- 
murrer to  the  declaration  it  was  adjudged  good^  becaufe  the  king 
hath  univerfal  jurifdiftion  here.^  Allen,  53.  Pafch.  24  Car. 
B.  R.  Hobfon  V.Wills. 

14.  If  a  man  dies,  leaving  bona  notabilia  in  both  provinces^  there 
mujl  be  feveral  adminijlrationsy  and  fo  is  33  H.  6.  and  adminiftra- 
tion granted  in  one  province  is  void  as  to  goods  in  another  \  be- 
caufe they  are  dillinft  fupreme  jurifJidlions;  per  Cur.  clearly, 
Uardr.  216.  pi.  7.  Mich.  13  Car,  2.  in  Scacc.  AUifon  v.  Dick- 
enfon. 

1 5 .  If  the  intf  ftate  leaves  goods  ifi  the  feveral provinces  of  York  and  r«"n»R«p» 
Canterbury,  feveral  adminiftrations  ought  to  be  granted;  fo  if  in  sx.accwdl 
England  and  Ireland.    Per  Hale.   2  Lev.  8/5.   Pafch,   25  Car.  2.  ingly-  Ba( 
B.  R.  Shaw  V.  Stoughton.  hath"^^d, 

in  one  of  thofe  provinces,  aiid  more  goods  in  France  or  in  the  Eaft  lAdiei>  ooe  adminiftration  ihall 
ferve  the  turn,  becaufe  there  is  no  jurifdiftion  that  we  talcc  notice  of. Of  fevrrar goods  in  Eng- 
land and  Ireland  there  muft  be  feveral  adminiArations,  and  yet  adooiniftration  in  the  Arches  extends  all 
over  the  world  bat  Ireland  and  Voilc,  who  have  particular  archbifliops.  3  Keb.  263.  pi.  36.  Pafch* 
»5  Car.  2.  B.  K.  in  cafe  of  Shaw  v.  Staughton. 

16.  A  man  dies  in  France^  and  hath  goods  in  the  diocefs  of  JV, 
and  the  queftion  was,  whether  the  bifhop  of  Norwich  ihould. grant 
adminiftration,  or  the  archbifhop  ?  Per  North  Ch.  J.  the  bifhop 
of  Norwich  fhall  grant  adminifrationy  unlefi  he  hath  bona  notabilia  2 
and  his  dying  in  France  is  no  more  than  if  he  died  in  Norwich. 
Freem.   Rep.  256.  pi.  273.  Trin.  1678.   Cecil  v.  Darkin. 

17.  If  adminiftration  is  granted  by  a  peculiar  where  there  are    C  77  3 
iona  notabiliay  it  is  not  void,   but  voidable.     Carth,  148.   Trin. 

TL  W-.  3.  B.R.  -Gold  & ar  v.  Strode. 

G  3  18.  Upon 


n  «Ertctttortf. 

1 8.  Upon  fuj^enfim  if  archlnjbop  Sanerojii  adminiftration  wa% 
granted  by  the  dean  and  chapter,  and  good*     Lutw.  30.  Trin. 

2  W.  &  M.  in  cafe  pf  Young  v.  Cafe, 

Wiere  the  ip.  Simple  contra^  debts  are  perfonal,  and  adminiftration  tauft 
Ars.CambI  ^  Committed  of  them  where  the  party  dies*  I  SalL  37.  pL  4^ 
39*.  Yco/  Pafch.  12  W.  3.  B.  R.     Hilliard  v,  Cox. 

Bndihaw. 

Js-^suiani  '  ^°'  ^-  ^^^  ^^  houfks  in  Jisveral  iioeeJeSf  and  lives  moftlyat  one, 
V.  Cos.  '  l>u^  fometimes  at  the  other,  and  being  there  for  a  day  or  two,  dies  % 
S.  c.  &  adminiftration  of  his  perfonal  eftate  (hall  be  granted  by  the  bifliop 
%^c'^^\  ^^  ^^^  diocefs,  for  he  was  ammorant  there,  and  not  there  as  a  tra-i 
u^'  vcllcr.     X  Solk.  37.  pi.  4.  Pifch,  12  W,  3,  HiUier  v.  Cox. 

Kaym.  Rep.  562.  S.  C.  &  S.  P.  by  Holt  Ch,  J, 

iii^'k'ig  "  *'•  Where  there  are  hona  mtaHKa  infeverak  iioeeffes  rf  the  fame 
Pafch, '  *  province^  the  Prerogative  Court  muft  grant  adminiftration ;  but 
%  Ana.  where  m  sne  dioee/s  in,  one  prownct^  and  in  another  diocefs  in  another 
ttm^'  Rw'  P'^'^^^  ^^^  archbifhop  muft  grant  adminiftration.  i  Salk.  39^ 
ley.  s'.  c! '  pi*  9*  Mich.  I  Ann.  B.  ^.    Burfton  v.  Ridley. 

*  S.  p.  per  Curiam. 

23.  Adminiftration  in  the  province  of  Torh  does  not  extend  to 

Judgment  in  the  ^ieen*s  B/nch^  Weftminfter,  becaufe  it  is  aflets  at 

Weftminfter  in  the  province  of  Canterbury*     7  Mod.  15,  Pafch^ 

I  Ann.  B.  }l.     Carlifle  v.  Greenwood. 

H  r*c!f  f        24.  So  of  adminiftration  granted  by  the  archdcficon  of  Dorfet^ 

that  withtwt  f  ^^^-  4^*  Pafch.  3  Ann.  B.  R^     Adams  v.  iSavage  (tertenants)% 

doubt  it  t|  no  good  tide  becaufe  it  ia  local.      6  Mo4«.i36.  in  S*  C. 

25.  Archdeacons,  as  fuch,  have  no  power  to  grant  adminiftra^ 
tions  of  goods,  though  moft  in  England  do  it,  but  not  quatenus 
archdeacons  ;  but  by  a  prefcriptive  right,  and  fometimes  they  do 
by  peculiars,  and  fometimes  l^y  themfelves.    6  i/Lod,  1 34.  Pafch< 

3  Ann.  B.  A. 

26.  4  to*  5  jinnff  cap.  16.  yi  1 3.  Ena^s,  that  the  ordinary  of  the 
diocefs,^  orfuth  other  peifons  to  ivhom  the  ordinary  power  of  the  probata 
of  wills ,  or  granting  admintftrationy  doth  belongy  do  grant  the  fame  in 
relation  to  the  goods  and  chattels  of  perfons  dying  intffiaie,  to  whom 
tnonies  or  wages  are  due,  for  work  done  in  his  nuueftfs  yards  or  doeks^ 
(ind  that  th^falary,  wages,  or  pay,  due  to  any  fuch  perfons,  fnr  work  in 
the  yards  or  docks  as  afrrefaid,  jhall  not  be  deemed  to  be  bona  notaUlia^ 
wohereby  to  found  the  jurifdiSibn  of  the  Prerogative  Court* 

27.  B.  executor  of  A.  proved  the  will  in  the  diocefs  of  Li.     ■  ■ 

B.  broyght  a&ion  as  executor  of  A.  againft  C.  and  had  judgment, 

C.  was  taken  in  execution  and  efcaped ;  B.  the  executor,  di^  inteftate^ 

D.  took  adminiftration  cum  teftamento,  ^c.  de  bonis  non  of  A. 
in  the  (ame  diocefs  of  Li.  and  brought  debt  againft  the  ftieriff  for 
the  efcape*  Per  three  juftices  againft  one  in  this  cafe,  the  judg* 
ment  being  entered  in  Middlefex,  that  ought  to  have  been  a  pre^ 
rogative  adminiftration.  8  Mod^  244.  Pafch.  10  GcQ.  in  the  ~ 
chequer  pourt.     Anon, 
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(G.  2)     Adminlftration. 
By  whom  granted.     At  what  Place< 


I.  'TPHE  it/hop  of  London  may  commit  adminiftration,  he  being  at  jn  jebt  by 
'^    Tori;  but  It  ought  always  to  be  of  things  within  his  dio-  »n  »dmu 
ccfs;  per  Cur.  clearly.    Godb.  33.  pL  41,  Pafch.  27  Eliz.  C.B.  J^^^'J^ 
in  cafe  of  Carter  y.  Crofts,  the  admini^ 

fl  radon* 
committed  to  bim  at  London  by  the  biihop  of  Exeter,  and  yet  it  is  well,  for  the  power  of  a  biihop  is  not 
(o  local  a)  the  aathority  of  a  jultice  of  peace.     Noy,  112.  Barns  v.  Ld.  Mordant. 

Tbe  grjinting  letters  of  adminiftration  is  not  a  judicial,  but  only  a  minifterial  a^,  becaufe  the  ordi- 
nary is  dire^ed  by  the  ftatute  to  grant  it,  and  therefore  good  though  granted  at  York  by  the  archbiflion 
of  Cantcrburvy  and  in  debts  brongbt  byfiich  adminiHrator  it  was  adjudged  for  him.  Lutw,  533.  Triii* 
5  W.  &  M.  Bofwall  ▼.  Rawflornek 

2.  The  commiffarj  of  the  bifbop  ofNorwlchf  being  in  London^  granted 
adminiftration  there :  and  it  was  held  good,  becaufe  that  power  is 
not  localy  but  follows  his  perfon.  Godb.  342.  pi.  436.  Trin. 
21  Jac.  B.  R.    Knollis  v.  Dobbins. 

3.  K  bijhop  of  Ireland^  being  in  Englandy  committed  adminijlration  The  grant* 
of  the  goods  of  one  who  died  intejtate  within  his  diocefs  in  Ireland^  and  ISftratiTu' it 
adjudged  good.     Cro.  C,  214.  at  the  end  of  pL  3,  cites  27  £li%.  aperfon 
Chacreii  v.  Barnes,  annexed  to 

the  perfon 
of  a  bifliop  \  and  is  not  local,  for  a  biihop  of  Ireland  being  ta  England  may  grant  admini((ration  here  of 
things  within  this  diocefi  in  Ireland  \  becaufe  ic  is  an  authority,  power,  &c.  which  follows  his  perfont 
butfuch  adminiftrator  cannot  bring  a£li6ns  here  by  virtue  thereof.     Godb.  33.  pi.  41.  Pafch.  27  Eii^^ 
Carter  ir.  Crofts. S.  P.  by  Holt  Ch.  J.  6  Mod.  145.  Pafch.  3  Ann.  B.  R. 

4.  Adminiftration  granted  in  a  foreign  court  (as  at  Paris)  is  not 
taken  notice  of  in  our  courtSf  3  Wnis/s  Rep.  371.  Triiu  I735« 
Turton  V.  Flower  &  al'. 


(G.  3)     Inteftate. 
Who,  though  he  left  a  WilK 

1.  |F  A.  by  will  appoints  that  the  executors  of  J.  S.Jhall  be  his  ^^^:  ^ 
^  executors^  and  he  dies  living  J*  S.  there  till  the  death  of  [to  be]  hit 
J.  S.  this  is  a  dying  inteftate  of  A.   for  in  the  mean  time  A.  has  executor  a 
no  executor.    PI.  C.  281.  b.  by  Dyer  and  Walfh.  Pafch.  7  Eliz.  J^^^'^J'. 
in  cafe  of  Greyfbrooke  ¥•  Fox,  for  within 

the  year  he 
dies  inteftate,  and  therefore  for  this  time  tha  ordinary  has  power  to  commit  adminiftration,  and  it  ihall 
safer  be  difpioved;  per  Dyer  and  Walih.  PK  C.  aSi.  b.  in  cafe  of  Greyibrooke  ▼.  Fox. 
And  if  executor  proves  the  teltament  and  dies  inteftate,  there  from  the  death  or  fach  executor  dying  in. 
teftate,  the  firft  teftator  died  inteftate,  and  for  that  reaifon  the  ordinary  may  grant  adminiftration  )  per 
Dyer  and  Wefton.    Ibid.  2S1.  b.  i8z.  a. 

2.  There  are  divers  kinds  of  inteftates,  one  that  makes  no  will, 
another  that  makes  a  iviU  and  executofSi  and  the  executors  refufi\ 

G  4  in 
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in  this  cafe  the  decea/ed  dus  quqfi  intefiatus  /  and  this  is  witfain  tho 
ftatute  of  W,  a.  cap,  19.    2  Inft,  397. 

3*  Where  the  ftrifhiefs  of  the  civil  law  is  obferved,  there  a 

•S.P.Ibid,  jQan  *  cannot  die  partly  te/late  and  partly  intejlate  i  though  here  in 

as.^twar  England,,  where  that  ceremonial  ftriAnefs  is  not  obfeived,  but  all 

tbe  end.       immunities  enjoyed,  being  not  obliged  to  any  other  obfervance  in 

making  tellaments  than  what  is  jure  gentium,  a  man  may  fereral 

ways  die  partly  teftate  and  pardy  inteftate.     i  Godolp.  Orp.  Leg. 

cap.  19.  f.  4* 

4.  Error  was  affigned,  that  one  pleaded  (cum  teflamento  annexa 
qui  ohiit  intefiatus )y  which  is  abfurd  and  repugnant ;  per  Cur.  it  is 
well ;  for  though  one  make  a  ti/i//,  yet  if  he  make  no  executor^ 
he  is  inteftate.    Comb.  ao.  Pafch.  a  Jac.  2*  B.  R.  Anon. 


(H)     What  Things  (hall  be  faid  Bona  Notabilia. 

(And  where.) 

[l.  IF  a  man  has  goods  oftht  value  of  ^L  in  one  di$cefsj  and  a  leafi 
fi^  ^rflr/  of  the  fame  value  in  another  diocefsy  thefe  are  bona 
notabilia,  by  which  the  archbifhop  ftiall  grant  the  adminiftration^ 
though  the  leafe  for  years  is  not  a  thing  moveable,  nor  properly 
bonum,  but  this  is  a  chattel,  as  the  pleadingJs.] 

*[2.  Biit  fee  the  old  Book  of  Entries,  324,  where  it  is  pleaded 
that  the  archbiihop  ihall  grant  adminiftration,  becaufe  he  had  bon^ 
notabilia  in  divers  diocefles.] 

[3.  If  a  man  has  goods  to  the  value  of  ^U  in  one  dioeefs^  and  an 
ehligation  of  more  value  in  another  diocefs,  the  obligation  being  tnade 
ibere  aifiy  thefe  ate  bona  notabilia,  for  which  the  archbifhop 
ihall  grant  adminiftration.  D.  14  £1.  305.  58.  it  feems  it  is  fe 
to  be  intended,] 

!!wil of**°  f '*•  '^°  ^^^^  ^^"^  notabilia  a  debt  without  fpecialty  (hall  be  ac- 
cxchange  countcd  bona  where  the  debtor  dwe!ls»>  H.  37  Eliz.  B.  and  not 
is  no  more     where  the  teftator  dwelt.     (It  feems  this  is  not  law.)! 

than  a  debt  . 

on  fimple  contra^,  which  foliows^the  perfoa  of  the  debtor.     Carth.  373*  Yeoman  ▼.  Bradfliaw. 

Comb.  392.  S.  C.  12  Mod.  107.  S.  C.  ■■Debt  upon  a  fimple  contra^  ihall  be  faid  bona 

notabilia  where  the  party  himfelf  dies ;  per  VValmfley  and  Beamont.    Noy,  54.  in  Byron^s  cafe. 

S.  C.  of  Noy  and  of  Roll,  909.  cited  Freem.  Rep.  zoo.  pi.  117.  in  cafe  of  Shaw  v.  Stotton.  PafcH; 

1673.  B.  R*  but  in  that  cafe  it  was  adjudged  contrary  according  to  the  cafe  of  Cro.  E.  472.  Byron  r. 

Byron,  and  Ld.  Ch.  J.  cited  one  Needham's  cafe  7  Jac.  adjudged  accordingly.  ■■■  3  Salk.  7c. 

pll  I.  and  164.  pi.  10.  S.  C.  tc,  S.  P. 

[5.  But  a  debt  upon  fpecialty  Ihall  be  accounted  bona  "where  the 
deed  was  made.  Hill.  37  Elia^  B.  (It  feems  this  is  not  law.)] 
$.  C.  Cited  [6.  If  a  man  dies  inteftate,  having  divers  debts  upon  cWi- 
^8  Mar  ^^'  Z°^^^^  *^  feveral  diocefesy  the  debts  (hall  be  faid  to  be  bona  no- 
— Noy'fi.  tabilia  where  the  obligations  are,  and  not  where  the  debtor  or 
Byron's  debtee  are.  Tr.  17  Ja.  B.  per  Cur.  Trowbridge  against 
cafe, Taylor  1  .  i: 

Went  Off.      ^^^^^^'J 

Executor,  46.  cites  Pretty  man's  cafe.  ■  But  debt  upon  contraft  follows  Ae  perfcm  of  ^he  debtor* 

Cro.  £.  47Z.  Hm.  38  £li^.  B.  R.  Byron  t.  Bvron.  Ncgj  54«  S.G.  ^  S«P* 
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|[7«  If  a  man  dies  in  a  £ocefs^  mt  having  any  goods  therey  but  has 
hna  natabiHa  in  another  diocefsj  this  will  be  fufficient  bona  no* 
tabilia  for  the  archbilhop  to  grant  adminiftration,  3cc.  becaufe 
the  ordinary,  where  he  diesj  by  the  law,  is  to  take  as  great  care 
of  the  teftator,  and  of  his  goods,  as  the  other  ordinary  where; 
his  goods  are.     Mafter  S^lden  faid  to  me,  that  he  had  been  in-t  * 

formed  hy  thofe  of  the  Court  Chriftian,  that  this  is  the  ufua| 
courfe  at  this  day.] 

8.  Anninij  for  years  out  if  a  parfonage  Ihall  be  bona  notabilia 
where  the  parfonage  is.  D.  305.  Marg.  pL  58.  Mich.  13  &  14 
£liz.  cites  it  as  adjudged, 

9.  Debt  upon  an  obligation  the  cafe  was,  the  intedate  died  in  Oro-K*47s* 
Iiancaihire,  the  obligation  upon  which  the  af^ion  was  brought  5l*s*  pfby' 
^ivas  in  London  at  the  time  of  his  death.  The  bifhop  of  Chefter,  in  Anderfon. 
whofe  diocefs  the  inteftate  died,  granted  adminiftration  to  J.  S.  — Noy,  54. 
who  releafed  to  this  defendant.  The  archbifliop  of  Canterbury  l^c'f^^ 
granted  adminiftration  to  the  plaintiff,  and  in  debt  brought  by  him  accordingly. 
therdeaie  was  pleaded  in  bar ;  it  was  holden  by  the  juftices,  that  — S*C.clted 
where  one  dies  that  hath  goods  in  divers  dioccfles,  Canterbury  TMod'a^i 
(hall  have  the  prerogative.  And  it  was  holden,  that  if  Can-  Pafch.  10 
terbury  hath  not  prerogative  in  York,  yet  that  this  bond  ought  ^*^*  ***  ^ 
to  be  fucd  in,  and  adminiftration  committed  of  it  within  the  **^  **"*'' 
court  of  Canterbury.    Cro.  E.  47a.  pi.  25.  Hill.  38  Eliz.  B.R. 

Byron  v.  Byron* 

10.  Canon  92,  93.  m;tde  in  time  Car.  i.  eftablifhes  5I.  to  be 
bona  notabilia  ;  'yet  therein  it  this provijb,  that  where  by  compofition 
orcuflomy  in  any  dioceffes,  bona  notabilia  are  rated  zt  2,  greater  fum^ 
the  fame  fliall  continue  not  altered.     Went.  Off.  Ex.  45. 

I  r.  Went.  Off.  Ex.  45.  fays,  that  a  defperaie  debt  of  ^ I.  or  more, 
or  a  deht  due  from  the  iingy  againft  whom  no  fuit  can  be  but  only 
by  petition,  yet  this  will  ftand  for  and  as  bona  notabilia,  as  he 
takes  it  in  the  fpiritual  court.  But  he  fays,  he  only  conjectures 
it,  fince  the  rufes  of  law  do  not  determine  it ;  and  thougn  it  was 
debated  in  the  time  of  (^Elizabeth,  yet  it  was  not  refolved. 

12.  If  land  is  given  to  executors  for  payment  of  debts  and  Ic- 
gaciesy  this  he  thinks  (hall  not  be  bona  notabilia,  though  it  be  aifets. 
Wdrit.  Off.  Ex.  46. 

13.  Bona  notabilia  being /«^«W/^^w//«r/  in  the  fame  diocefs ^ 
the  metropolitan  is  to  grant  adminiftrationj  and  not  the  ordinary. 
Lev.  78.  Mich.  14  Car.  2.  C.B.Anon. 

14.  Executor  or  adminiftrator  out  of  an  inferior  diocefs  is 
plaintiff  in  equity,  and  defendaht  pleads  bona  notabilia,  f6  that 
plaintiff  can  give  ho  difcharge,  and  the  plea  was  allowed.  3  Chan. 
Rq>.  71.  12  Oft.  1671.     Knight  v.  Bee. 

I  e.  Exception  was  taken  againft  a  prohibition,  becaufe  bona 
notabilia  is  of  ecclefiaftical  jurifdiftion  \  fed  Curia  contra }  for 
bona  notabilia  is  where  the  obl^dtrgn  is,  3  Keb.  438.  pi.  50.  Hilh 
26  Car.  2.  B.  R.    Loddington  v.  Draper. 

l6»  Admini/hratibn  granted  by  a  peculiar y  where  there  are  bona 
notabilia,  is  not  void  but  voidable,  Carth.  148.  Trin.  :?  W.  &  M. 
|Q  Bi  R.    -Gold  &  al'  t.  Strode. 

17.  So 


Sot  €KtCVim0* 

17,  So  efdminiftration  granted  hy  arcbhtjhop  of  goods  in  tnodier 
diocefs,  where  there  are  not  bona  notabilia,  is  only  voidable. 
^  Lev.  212.  Hill.  36  &  37  Car.  2.  C  B.  in  cafe  of  Wrighton  Vr 
Brown. 

1 8.  A.  detained  a  judgment  againft  J.  S.  in  B.  R»  and  diedm  B* 
as  adminiftrator  to  A.  brought  a  fcire  facias  on  the  judgment^  and 

'   alleged  adminifiration  granted  to  him  by  the  archhtjbop  of  ITori.     It 

was  argued  that  this  adminidration  was  void,  by  reafon  of  the 

judgment  in  Middlefezy  which  is  bona  notabilia  in  another  diocefe, 

f  81  ]     dnd  though  it  was  after  a  verdi£l>  yet  here  it  appears  on  record 

that  he  had  bona  notabilia  in  Middlefex,  &  non  conftat  that  he 

had  any  at  all  in  York.     But  upon  another  motion  the  Court 

thought  it  well  enough,  and  gave  judgment  for  the  plaintiff.    But 

the  reporter  fays^  quaere  tamen.     2  Show.  437.   Mich,  i  Jac*  Z* 

B.  R.     Atkinfon  v.  Newton. 

5Moa.3s4.        18.   Judgment  ohtsiincd  in  the  court  at  Wejiminjler  makes  bona 

*  notabilia,  though  the  a£lion  on  which  it  was  obtained  was  laid  in 

Dorfetjbire^  becaufe  the   record  was  at  Weftminfter;    agreed* 

Carth.  149.  Trin.  a  W.  &  M.  in  B.  R.  in  cafe  of  Gold  &  al'  v. 

Strode. 

19.  A  hill  of  excbattge  (hall  be  faid  to  be  bona  notabilia  where 
the  debtor  is,  and  not  where  the  bill  is  \  for  it  is  m  fpecialty  m 
law.  3  Salk.  164.  pi.  10.  Yeoman  v.  Brad(haw. 
1  Satk.  40.  20.  Grant  of  adminifiration  by  the  archdeacon  of  Dorfet  is  void 
3Ann.  s.V.  9^*^^^  a  Judgment  of  B.  R.  For  the  judgment  of  this  court  upon 
accordingly,  which  the  icirc  facias  is  founded  is  bona  notabilia.  And  if  it  will 
*r^  ^*r**  ^^^  make  bona  notabilia,  yet  fuch  grant  of  adminiftration  will  be 
S?P* accord-  void  quoad  this  judgment,  becaufe  it  lies  out  of  the  jurifdi£lioa 

Ingiy. of  the  archdeacon  of  Dorfet.     And  per  Holt  Ch.  J.  this  court  will 

^-  9;  *'^    take  notice  of  the  limits  of  ecclefiaflical  jurifdi£lion,  which  is  past 

Srod.*a45.    of  ^^  1^^  of  the  realm  under  which  we  live,  and  confcquendy  it 

will  take  notice,  that  a  judgment  of  the  king's  bench  is  not  within 

the  jurifdi£tion  of  the  archdeacon  of  Dorfet.     And  for  this  reafon 

the  whole  Court  held,  that  judgment  ought  to  be  given  for  tbp 

defendant,    a  Ld.  Raym,  Rep.  856.    Mich.    13  W,  3.    B.  R. 

Adams  V.  Savage, 

TMod.211.       22.  As  to  bona  notabilia  the  Jpiritual  and  common  letvt  are  the 

diSTin''"    M'.  1 9  Mod.  :^72.  Mich,  i  Geo,  B.R,  Cottingham  and  Lofts, 

fkvoar  of  a  prohibitioo,  ^ut  not  much  regarded*    Ibid.  , 

23.  In  an  a^iion  of  debt  againft  the  (herifT,  the  cafi:  was  thus : 

A.  by  his  laft  will  and  teftament  made  B.  his  executor  and  died  ; 
the  executor  proved  the  will  before  the  commifiary  of  the  bifhop 
of  Litchfield,  and  as  executor  (f  A^  hrosught  an  aOmn  againft  C.  an4 
obtained  a  verdifi  and  judgment^  and  thereupon  C  was  taken  in  exe^ 
cution  upon  a  ca.  fa.  and  conmiitted,  and  afterwards  efcaped.  Thep 

B.  the  executor  died  inte/latey  and  D.  took  out  admin^ration  cum  tefta^ 
mento  annexo  de  bonis  non  of  jf^  in  the  diocefs  ot  Litchfield^  and 
brought  this  adion  of  debt  againft  the  (heriff  for  this  efcapci  who 
demurred  for  %hm  the  judgment  being  without  foundation  of  th^ 
aftion^  aild  that  being  entered  in  Middlefex  the  plaintiff  could  liaye 

na 
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no  Tight  to  It  by  virtue  of  adminiftration  taken  in  the  dlocefs  of 
Litchfieldy  which  as  to  this  demand  was  void,  for  he  ought  to 
have  a  prerogative  adminiftration.  Three  of  the  barons,  of  which 
^bc  chief  baron  was  one,  were  of  opinion  that  the  plaintiff  could 
BOt  maintain  this  adion  without  taking  out  a  prerogative  admim^ 
firatton  ;  or  an  adrmnjfiration  wh^e  the  judgment  nvas  entered^  and 
that  was  in  the  diocefs  of  London  ;  that  it  was  abfolutely  neceffary 
that  he  (hould  take  out  adminiftration  fomewherei  and  th^it  there 
could  be  no  inconveniency  in  taking  out  adminiilration  above. 
8  Mod.  244.  Pafch*  10  €reo.  in  the  Exchequer.  Anon. 


(I)     Of  what  Value  (Bona  Notabilia)  ought  to  be,     C  8*  3 

{i*    jSNcientty  if  a  man  died  inteftate  having  goods  to  the  value  of 
^  40/*  in  two  dioceffesy  this  would  make  the  goods  to  be  bona 
notabilia,  for  which  the  adminiilration  ihould  be  granted  by  the 
archbifiiop.    Perkins,  f.  489.] 

[2.  But  in  37  H.  6.  28.  it  is  held  per  Cur.  that  if  a  man  ha^ 
piods  in  divers  dioceffiSf  though  the  goods  which  he  has  in  one  coun* 
ty  be  but  of  tie  value  of  id,  yet  thefe  are  bona  notabilia,  for  which 
IOC  archbifliop  (ball  grant  adminiftration.] 

[3.  And  in  10  H.  7.  i6,  b.  it  is  pleaded  that  he  had  bona  no- 
tabiliay  fcilicet,  goods  to  the  value  of  5  /.  in  divers  dioceffes.] 

Q4.  If  there  are  goods  of  the  value  of  8  /.  in  each  diocefs^  this 
Ihall  make  bona  notabilia.  H.  7  Ja.  B.  cited  per  Fofter  to  be  ad- 
jfidged  in  Needham's  case.] 

[5.  It  is  ordained  by  a  canon  in  i  Joe,  cap.  93.  that  bona  nota»  Weut.  OfF. 
^B^Jhqll  he  accounUd  to  be  ^Lat  lea  fly  and  that  none  ihall  be  faid  ^^,^^  i^ 
to  have  bona  noubilia,  unlefs  he  has  goods  in  divers  diocefies  to  tTbebyV 
^c  value  pf  5  ly  and  it  feems  that  this  canon  hath  changed  the  ^-^i^i*^ 
law  if  it  i^as  otherwife  before ;  inafmuch  •  as  the  grant  of  admi-  *  Foi« ^lo^ 
l&iftration  belpngs  fo  the  e^clefiaftical  law,  and  our  law  only  takes  ^^^^^H^i^ 
notice  of  their  law  in  this,  and  therefore  they  may  alter  it  at  their  in  the  firft 
pleafure.  H.  7  Ja.  ?.  Needham's  case,  per  the  DoClors  and  the  y«»  ^^ 
Court,  >h^  5 1.  in  each  diocefs  fliall  be  bona  notabUia.]  ihc"  fi^a"^ 

at  a  coo? ocadon  then  held* 

[6.  Alfo  in  the  find  canon  is  an  exertion  of  fuch  diocefs  where^  It  is  regti« 
h  the  ctiflom  or  compofition,  bon^  nofabllia  flf*  r^e4  ^9  a  greater  fum  ^IfV'^^ 

W^S'O  of  si.  but 

in  the  dio* 
feft  of  London  It  it  loK  bjr  ooini>o(itioi|.    4  Inft.-335.  cap.  74, 

7.  A  bond  of  $1*  penalty  conditioned  for  payment  of  a  lefs  fum 
Is  not  bona  notabilia,  though  the  bond  be  foffetted^  and  fo  th^ 
frhole  penal  fum  be  a  duty.  Went.  0^»  Ex.  45*        ' 


8«  (Erectttovjer. 


(I.  a)    Bona  Notabilia.     Pleadings, 

%  Lotw,        !•  1 N  a£lion  by  adminiftrator  to  whom  the  archbifhop  of  Cante^t 
J266.  1  bury  had  granted  letters  of  adminiftrationj  exception  waa 

Jac.  2.  tn  ^^^^^  to  die  declaration  becaufe  it  W2sjbewn  that  the  archhi/bop  by 
cafeofSudal  reafiji  ^f  his  prerogative  granted  admii\iftrationj  &c.  without  fienmng 
"  s'p^^'fS  ^^''^  ^^^  intefiate  Sad  bona  mtabiliay  &c.  but  the  exception  was  not 
ui>ony' fed  allowed  by  reafon  all  the  precedents  are  fo,  which  all  the  clerks 
Bonaiioca.  in  courf  did  affirm.  2  Le.  155*  pL  i88.  ipSliz.  B.  R.  Dunne's 
Vi\  5  ^^''^ ,     cafe. 

if  It  was  fo 

that  he  had  not  bona  notabilla,  yet  the  letters  of  admlmftration  |ranted  by  the  archblihop  were  not  voids 

but  Toidable  oolyf 

£  83  J  2,  In  debt  by  e^cccutor  he  (hewed  the  probate  before  the  nira) 
dean  «of  Warrington ;  the  defendant  prayed  oyer,  the  btfliop  not 
being  mentioned  in  the  declaration,  and  after  oyer  pleaded  tba$ 
the  tejlator  had  goodrat  Liverpool  to  the  value  (f  100  L  and  that  be 
died  there^  Mtd  that  the  vill  then  and  before  Ht^as  in  the  di^eefs  of  the 
bi/hop  ofCh^er,  and  that  the  bijbop  of  Chejler  for  the  time  had  aUju» 
riJdiSlions  fpiritual  of  proving^  C5*c.  all  tejtaments  of  every  pcrfon  dying 
within  the  faid  diocefs  poiSefled  of  goods  and  chattels  within  thcf 
faid  diocefs,  above  the  value  of  40  /•  and  no  other  perfon ;  Where«» 
upon  there  was  a  demurrer ;  and  adjudged  againft  the  plaintiff! 
a  And.  13X.  pi.  77.  Mich.  41  &  42  Eltz.  Crofs  r.  Corbock. 

3.  An  adminiftrator  pleaded  plene  admimftravit^  and  upon  iflua 
found  for  the  plaintiff,  and  moved  in  arreft  of  judgment  that  ad- 
miniftration  was  committed  by  the  an^bt/hop  of  Tori,  where  tho 
inteftate  had  bona  notabilia  in  London,  and  this  appeared  within  the 
record;  Curia,  if  this  was  upon  a  demurrer  they  would  have 
taken  notice  of  it,  but  now  the  cafe  being  tried,  and  the  honefty 
of  it  againft  the  defendant,  they  would  not  \  ideo  judgment  nifi« 
Skin.  237.  Mid>.  9  Jac.  2.  B.  R.  Anon. 

4.  Debt  as  ^tdminiftratrix  upon  an  adminiftration  granted  to 
her  by  the  bifliop  of  R.  the  defendant  pleaded,  that  sidminiftra* 
tion  was  granted  to  him  by  the  dean  and  chapter  of  Canterbury, 
fede  vacante,  for  that  the  inteftate  had  bona  notabilia  in  divers 
diocefles  in  the  province  of  Cantuai'.  It  was  held,  that  becaufe 
the  defendant  did  not  Jbenu  in  nvhat  places  certainly  the  intefiate  bad 
bona  notabilia,  it  (half  be  intended  that  adminiftration  was  granted 
where  he  had  not  bona  notabilia,  in  divers  diocefTes.  8  Rep.  135. 
Pafch.  8  Jac.  C.  B.  Sir  John  Needham's  cafe. 

5.  H.  the  adminiftrator  of  £.  F.  brought  an  adiion  of  debt  up- 
on an  obligation  of  200 1.  againft  £.  F.  and  declares  of  letters  oi 
adminiftration  committed  to  him  by  the  archbi(hop  of  Canterbury^ 
&c.  The  defendant  fays,  that  the  intefiate  became  pojfejfed  tf  goods  in 
Chejler  within  the  county  of  York  :  and  before  the  purchafe  of  the  ti/rxf, 
and  after  the  death  of  the  inteftate,  ^.  S.  chancellor  of  Chejler  com^ 
miited  adminiftration  to  R,  F,  of  all  the  gocdsj  &c.  and  that  he  releafed 

.  tQ 


« 

k  timf  attd  upon  tibat  demurs.  Brainfton  faid,  he  doth  not  ^jenv 
what  perfon  that  chancellor  was,  or  how  he  had  that  authority  to 
grant  aimmifimtiony  quod  fuit  concefTum  per  Cur.  that  for  that  it 
was  naught.  And  it  was  agreed,  that  the  prerogative  of  Canter- 
bury does  not  extend  to  York.  Uet.  68.  HilL  7  Car.  C.  B.  Har-» 
veyy.Fitton.  ^ 

6.  Ddrt  agmnfi  the  defendant  as  executor  to  John  White,  wlio 
pleadedf  that  John  White  did  makt  a-nmll,  hut  did  not  make  him  (the 
defendant)  executor^  but  that  he  had  bona  notabilia  in  feveral  dio-* 
cefles,  and  that  the  archbiihop  of  Canterbury  granted  adminiftra-* 
tion  to  him,  and  concluded  in  bar,  to  which  there  was  a  demur-* 
rer,  and  the  plea  was  adjudged  ill,  becaufe  this  was  a  plea  only  in 
abatement,  whereas  the  defendant  had  concluded  in  bar }  befides, 
he  did  not  onprefslj  allege^  that  John  White  died  intejlate,  hut  only 
fajSf  that  he  made  a  will,  but  did  not  make  him  (the  defendant)  exe- 
cutor by  the  w//,  whicb  may  he  trtse,  and  yet  he  might  be  made  executor 
by  a  codicil  annexed  to  the  will,  and  fo  the  plaintiff  had  judgment. 
1  Mod.  239.  Pafch.  29  Car.  a.  C.  B.  Juflicc  v.  White.      ^ 

7.  Debt  upon  a  bail  bond,  &c.  The  defendant  pleads  non 
damnificatus ;  the  plaintiff  replied,  that  R.  W.  had  obtained  a 
judgment  againft  him  in  the  Exchequer  and  died  inteftate,  and 
that  adminiilration  of  his  goods  was  granted  by  the  bifhop  of  Lin<- 
cofai  to  one  W.  G.  and  that  he  paid  the  money  to  the  adminiftra-  C  ^4  3 
tor.  Upon^a  demurrer  the  defendant  had  judgment,  becaufe  the 
plaintiff  alleged  he  paid  the  money  to  the  adminiflrator,  when 
in  truth  he  had  no  authority  to  receive  it,  for  the  adminijlration 
granted  by  the  bi/hop  of  Lincoln  was  void,  becaufe  the  intejlate  obtained 
the  judgment  in  Weftntinjler,    I  Lutw.  399.  Mich.  3  Jac.  2.  Kegg 

I         Y.  Horton.  « 

8.  The  mod  certain  way  of  pleading  bona  notabilia  is,  that  at 
the  time  of  intejlatis  death  he  had  bona  notabilia  in  divers  dioceffes 
within  the  province  of  Canterbury,  (vi%*)  at  W.  in  the  county  of  Mid^^ 
dlefexand  diocefs  of  London,  and  at  St.  Edmund? s^bury  within  the  dio* 
cefs  of  Norwich^  and  that  the  adminiftration  was  granted  by  the 
archdeacon  of  Sudbury.  2  Lutw.  985.  993,  994.  Pafch. 
4  W.  &  M.  Scarpe  t.  Young. 


(K)     To  whom  it  ought  to  be  granted. 

[i.  ^Y  feme  covert  dies  intejlate,  adminiflration  of  her  goods  of  S.  P.  |^ 
*  right  belongs  to  her  baron.    4  Rep.  51.  Ognell's  case.]         by  three 

contn  Crook  J.  and  S.  C.  cited  .Cro.  C.  io6.  pL  7.  Johns  ▼.  Roe.  Jo.  176.  Hill.  3  Cm* 

\9nt%  T.  Roe.  S.  P.  held  accordingly.  Mo.  871.  in  pi.  11 10.  is  a  nota  that  Nichols  and 

Warbanoa  bdd,  that  the  baron  by  equity  of  the  ftatuts  ii  II.  8.  ihall  have  the  adminiflration  of  the 
'  goods  of  the  feme.  A  prohibition  was  moTCd  for,  becaufe  the  fplritual  coart  would  have  granted 

admiaiftratkii  of  the  goods  pf  the  wife  to  her  brother  when  her  hu(band  was  living,  to  wihom  of  right  it 
doth  bekmg ;  day  was  given  to  ihew  caufe  why  it  fliould  not  be  granted*  Paim.  511.  Pafch.  4  Car. 
B.  K.  Dixe^scafe. 

Where  the  wife  dies  the  huiband  it  to  hare  die  adminiftration,  being  the.  only  true  and  lawfiil 
next  of  Job  by  the  ftatutt  of  £.  3.  Show.  351.  Pafch*  3  W,  Hr  M.  per  Cur.  in  cafe  of  Fortre  ▼. 
Foctrc 

10  [2.  If 


H 


Crecutoty. 


[2*  tf  feme  covert  £es  Utteftate^  adminiftration  may  be  gnmted 
to  a  ftrangcr,  though  her  hu(baiid  be  alive.   D4  8  £K  251.  004] 

3*  The  biihop  may  grant  letters  of  adminiftration  U  mom  he 
pleafesj  if  he  forfeits  the  penalty  limited  by  the  ftatute.  Per  Mao- 
hood  and  Periam  J.  Le.  240.  pi.  323.  Mich.  32  &  33  Eliz.  in 
Scacc.  in  cafe  of  Filcock  v.  Holt. 

4.  Perfons  to  whom  adminiftration  fhall  be  granted  mtf/l  be  U^ 

galeSi  and  therefore  if  it  be  granted  to  perfons  outlawed  or  attaint^ 

edy  a  prohibition  lies,  or  othetwife  no  remedy  can  be  had  for  the 

lawful  next  of  kin.    9  Rep.  39.  b.  Trin.  42  £liz.  in  Henfloe's 

'  cafe. 

Pslm.  4x6.       (-.  Prohibition  was  moved  for  to  the  Jpii^tttal  court  upon  a  {\xp» 

Stnmpiing.  gcftion;  that  they  refufed  to  grant  the  admint/lratum  to  the  next  of 

S.  C.  no       kin  to  the  inteftate,  but  to  anothery  but  the  prohibition  vtae  denied* 

prohibttioii    Lat,  g^,  Pafch.  I  Car.  Mayow's  cafe. 

graotedy  '    .  ' 

and  Noy  fiid  tluc  the  ordinary  ought  to  jodge  who  it  the  next  of  kin. 

Cro.c.xo6.  5.  In  an  appeal  upon  a  commiflion  of  delegates,  Jones,  Whif* 
vIrow*!^*  lock,  and  Yelverton,  juftices,  were  of  opinion  that  adminifiration 
S.C.&  S.P.  of  the  goods  of  the  feme  ought  to  be  granted  to  the  baron  de  merojureg 
held  by  the  but  Dr.  Steward  and  Dr.  Pope  e  contra.  Jo.  175.  Hill.  3  Car* 
tZ'^L.  Jones  V.  Roe. 

ingly,  and  relied  upon  4  Rep.  51.  b.  OgncI*i  cafe ;  but  Crooke  J.  doobted  thereof,  and  wat  of  a  con* 
trary  opinion  j  for  that  the  faid  b^^oit  doea  not  give  any  reafon>  nor  ihew  any  authority  to  maintain  it, 
and  in  reafon  the  hufband  is  nut  10  have  it  de  jure,  but  it  if  in  the  power  of  the  ordinary  to  commit  thft 
adminiftration  unto  him  or  to  the  wife's  kindred  ;  for  if  he  ought  to  have  it  de  jure,  he  woiild  never 
fufter  the  wife  to  m^ke  any  will  for  the  advancement  of  the  *  children  by  aoocher  huibaad,  or  for  her 
kindred,  and  the  wife  without  the  huiband's  afTent  cannot  malce  a  teilament,  but  by  hit  aiPent  (he  may 
make  him  executor  for  things  in  adion,  as  debts,  or  des  biens  afport  before  the  coverture,  fo  it  is  hit 
default  if  ihe  dies  intei^ate  \  alio  the  witie  ii  to  be  intended  to  be  advanced  by  her  hufband,  and  to  have 
by  the  cuftom  rationabilem  partem  bonorum  ;  therefore  he  is  not  in  fuch  degree  a«  his  wife,  and  be  U 
AOt  de  jure  to  have  the  aviminiftration ;  but  the  ordinary  may  commit  it  unto  him  if  he  pleafe,  or  he 
may  refufe ;  and  no  appeal  lies  if  the  adminiftration  be  not  committed  unto  him  ;  for  it  is  merely  at  the 
ordinary**  difcrrtion ;  and  of  this  opinion  were  the  civitiani ;  but  aftcrwarda  the  faid  three  jufticea  \% 
Crooke's  abfence  refolved  fur  the  plainciff. 

The  baron  by  the  equity  of  the  ftatute  of  21  H.  8.  fhall  have  the  adminiftration  of  the  goods  of  the 
feme)  per  Nichols  and  Wat  burton.  Mo*  S7].  pi.  i«io.  Trin.  xi  Jac.  in  a  nota  ^in  the  cafe  of 
Stoner  v.  Gibbons.  The  adminiftration  ought  to  be  granted  to  the  baron,  and  not  to  the  aiother  of  the 
wife.     Sid.  409.  pi.  3.  Pafch.  21  Car.  2.  B.  R.  Anon.  S.  P.  admitted.  Mod.  231.  ^.20. 

HiU.  2S  Bt  19  Car.  2.  C.  B.  in  cafe  of  Dav'.es  v.  Cntt.  ■  The  baron  is  the  only  true  and  lawful 

next  of  kin  by  the  ftatute  of  £.  i.  Show.  3^1.  Pafch.  2  W.  Jle  M.  Fortree  v.  Fortree. «—  1  Salk.'3#w 
pl.2.  Mich.  3  W.  &  M.  in  B.  R.  Fawtry  v.  Ftwtry.  S.  C.  and  per  Cur.  adminiftration  muft  be  granted 
to  the  hufband  by  31  £.  ^. 

s.  p.  and  y.  Where  the  wife  ii  next  of  tin  to  an  intellate,  the  hufband 
sTc.*  But*  ^*^^  "^^  \it  joined  in  the  adminiftration  with  her.  Sty.  75.  Mich, 
wheic  the      23  Car.  B.  R.  Anon. 

wife  is  in- 

titled,  and  fhe  refufes  to  take  the  adtniniftratioa  in  her  own  name,  the  conftant  prafticc  ii  to  admit  the 

JiufbaBdj  and  decreed  accordingly.  Gibb.  203.    Vanthieaen  v.  Vanthienen. 

a 

8.  If  adminifiration  be  granted  to  tlie  hulband  and  wife  onlj 
during  coverture^  perhaps  it  might  be  good.     Allen^  36.    Mich. 
23  Car.  B.  R.     Brown  y.  Wood. 
See  2  Ch.  9.  Executor  dies^  living  tefiator^  adminiftration  ftiall  be  granted 

Rep.  300.    xo  the  next  of  kin.  Sti.  147.  Mich.  24  Car.  Brown  v.  Point. 

Pullen  V.  «  ^'  ^ 

Segcaal  com  uftamtnte  axuiew. 

8  xo. 
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10.  Admimftration  muft  be  granted  to  the  trofher  of  the  half  Hood  And  ibid. 
uni  not  to  the  uncUi  for  he  has  the  immediate  blood  of  the  father,  fjjt*/*-** 
which  the  uncle  has  not ;  per  Hale  Ch.  J.  Vent.  425.  in  cafe  of  bad  been 
CollinjTwood  Y.  Pace.  lefoived  a 

.  .      .  '  ...  Brown's 

cafe  10  5  E.  6.  and  thougb  tliat  cafe  cited  in  Br.  Admimftration,  pi.  47.  miftatces  the  law  in  preferring 
tbe  balf  blood  before  tbe  mother,  yet  it  had  been  right  in  the  cafe  of  a  competition  between  the  ball  blood 
and  the  ttock  u  to  admioiftrationy  tbougb  ocherwife  as  to  defcent  of  buid. 

11.  Adminiftration  granted  to  the  mother  of  the  goods  of  tbe 
daughter,  where  the  daughter  has  haron,  (hall  be  repealed  and 
granted  to  the  baron.  Sid.  409.  Pafch.  21  Car.  2.  B.  R. 
Anon. 

12.  A  Jiwie  Jole  had  divers  ,deks  owing  to  her  ty  fpeciabj^  Jhe 
worries^  and  the  bonds  not  being  put  in  fuit  during  the  coverture  Jhe 
died^  and  her  bu/band  adminifiered^  and  her  brother  fues  to  have  a 
Sftnbutiom  by  virtue  of  the  ftatute  22  Car.  2.  cap.  10.  and  the 
<]ueftion  was.  Whether  a  feme  covert  was  intended  by  that  aft, 
which  provides  only  where  the  hufband  dies  inteftace  ?  And  it  was 
infilled  that  a  married  woman  can  never  die  inteftate  within  the 
meaning  of  this  ftatute,  becaufe  it  provides,  that  the  ordinary 
ihail  take  a  bond  of  the  adminiftrator,  if  it  appear  .that  the  de- 
ceafed  made  any  will,  which  a  feme  covert  cannot  do  without 

.  the  oonfept  of  her  hufband,  therefore  fhe  is  not  a  perfon  dying 
inteftate  within  the  intent  of  this  law.  Curia  advifare  vulc. 
2  Mod.  20.  Hill.  26  &  27  Car.  2.  C.  B.     Wilfon  v.  Drake. 

13.  If  adminiftration  of  the  goods  of  a  feme  covert  be  granted  ^ 
to  the  next  of  kin,  though  de  jure,  it  ought  to  be  to  the  hufband, 

yet  till  a  repeal,  the  next  of  kin  is  rightful  adminiftrator,  and 

may  bring  aftion.     Mod.  231.    pi.  2o.    Hill.    28  &  29  Car.  2.^ 

C  B.     Davis  V.  Cutt.  [86] 

14.  29  Car.  2.  3.  y^*!;*  Enafts,  that  the  aft  of  22  tsf  23  A.  had  four 
Car,  2.  10.  Jhall  not  extetid  to  the  eftates  of  feme  coverts  dying  in-  b"c\  d"^ 
teflate^  but  that  their  hujbands  may  have  adminiflration  of  their  per^  E.  and  de- 
fonalefiattSf  as  before  the  making  the  faid  aft.                          m  vifrd  hi« 

perfonai 
cftate  among  his  faid  foor  daughters  equally.  E.  married  J.  S.  and  afterwardi  B.  died  inteilate.  J.  S. 
tbe  hufband  of  £.  affigned  over  all  his  wife's  fbare  of  B.'i  eftate  (confifting  of  cboies  en  a^ion)  to 
W.  R.  and  then  X.  died.  J.  S.  married  again  and  died  inteftate.  The  fecond  wife  took  adoiiniiha- 
tion  to  J.  S.  and  alfo  to  £.  de  bonis  non  adminiftred  by  J.  S.  The  queftion  was,  Who  wai  intided 
to  £.*t  ihare  of  B.'s  eftate,  the  alignment  being  without  a  valuable  confideration,  and  oo7y  in  tiufl,  and 
Che  buiband  not  having  taken  out  adminiftration  ?  Ld.  C.  Cowper  thought  the  properry  bound  by  the  > 
affignmcat  though  voluntary,  becaufe  of  the  delays  that  might  be  ufed  bcfote  he  could  recover  in  equity, 
which  on^ht  not  to  prejudice  him  \  and  that  the  exception  in  this  ftatute  does  not  confine  it  to  the 
B^  of  the  buflband,  or  to  the  circumftance  of  his  having  reduced  any  part  of  the  wife's  perfonai  eftate 
into  pofleftioR,  but  provides  that  no  part  of  her  eftate  ihail  be  diftributable  an^ong  her  relations  after  her 
death,  and  decreed  E.'s  fliare  of  B.'s  perfonai  eftate  to  the  adminiftrator  of  J.  S.  Wms.*s  Rep.  378. 
Idicfa.  17x7.     Squib  V.  Wyn. 

15.  J.  B.  being  in  execution^  the  plaintiff  died  intefiate,  and  the 
fight  of  adminiftration  came  to  her^  and  a  motion  was  made  for  a 
habeas  corpus  to  bring  her  from  the  counter  in  this  court ;  for 
that  haying  adminiftered  to  her  creditor,  {he  might  be  difcharged ; 
but  it  was  denied,  for  (he  could  not  be  thus  difcharged,  becaufe 
sion  confbit  de  perfona ;  neither  can  (he  give  a  warrant  of  attor- 
ncj  to  acknowledge  fatisfaftion,  therefore  let  her  renounce  the  ad- 

miniflraticnj 
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mmj/lraiioHf  an  J  get  if  granted  to  another j  and  then  Jhe  may  he  £J^ 
charged  by  a  letter  of  attorney  from  fucb  adminiftrator.  2  Mod.  315. 
Trin.  30  Car.  2.  6.  R.  Joan  Bailie's  cafe. 

16.  H.  died  inteftaU^  ivitbout , child  or  kindred.  The  ting  afpointeJ 
the  plaintiff  to  take  out  adminifiration.  The  defendant,  though  he 
knew  that  there  was  no  kindred,  entered  caveats,  and  put  the 
plaintiff  to  great  charges,  for  which  he  brought  an  aAion.  tJpoi\ 
demurrer  the  Court  doubted  if  an  aflion  would  lie  i  for  it  was 
damnum  abfque  injuria.  For  till  adminifttation  the  property -of 
the  goods  was  in  the  ordinary,  and  the  plaintiff  had  neither  jus  in 
re,  nee  ad  rem,  otlierwife  if  the  plaintiff  had  been  next  of  kin, 
for  then  he  had  a  right  by  the  ftatute  i  and  the  appointment  ha  Utters 
patents  nvas  hut  a  hind  of  recommendatumy  and  that  in  cafe  of  an  in- 
teltate  without  kindred,  the  ordinary  may  dij^fe  in  pios  ufusj  and 
though  the  ufual  courfe  is  for  the  ordinary  to  admit  fuch  patentee, 
yet  this  was  rather  of  refped  to  the  king,  thsm  of  right ;  and 
they  denied  the  opinion  in  9  Rep.  HensloW's  cas£|  and  held  that 
adminiftrations  originally  belonged  to  the  bifhop,  and  the  inftances 
of  fome  lords  of  manors  is  not  a  proof  to  the  contrary*  i  Salk.  3  7. 
pL  3.  Trin.  4  W.  &  M.  inB.  R.     Manning  v.  Napp. 

17.  If  a  man  die  inteftate,  having  a  wife,  the  ordinary  may  grant 
adminiftration  either  to  his  wfe  or  next  of  tin  at  his  eleBion  i  but  if 
the  wife  die  inteftate,  the  hufband  may  have  the  adminiftration, 
and  none  elfe  •,  per  Holt  Ch.  J.  Comb.  289.  Trin.  6  W.  &  M* 
in  B.  R.    Cox  v.  Webb. 

18.  By  the  ftatute  of  31  Ed.  3.  the  ordinary  is  to  grant  the 
adminiftration  to  the  moft  Izwfvl  friends  of  the  inteftate,  and 
nothing  is  faid  of  the  next  of  kin  till  the  fiatute  of  H.  8.  and 
that  commands  him  to  grant  it  to  the  next  of  kin  requiring  the 
fame;  but  neither  ftatute  does  incapacitate  him  to  grant  it  to  any 

other,  only  commands  him  to  grant  it  to  the  next  of  kin,  &c. 
Per  Holt  Ch.  J.  12  Mod.  617.  Hill.   13  W.  3.  in  cafe  of  Black- 
borough  V.  Davis. 
Wbod^t  I  p.  Adminiftration  muft  be  granted  firft  to  the  hufband  of  the 

Ui  tod^m  ^J^'-^  &^  ^^^  chattels ;  adly,  to  the  wife  of  the  huiband's  goods 
verbU.—  and  chattels,  but  an  adminiftration  may  be  granted  to  the  *  father 
\*\y^^'  before  the  widow,  and  a  refiduary  legatee  ought  to  be  preferred  ^- 
tor^""*.  *"  f^^  ^^  widow  in  an  adminiftration  cum  teftamento  annexo  j  if 
cites  Wood,  there  is  no  hufl>and  or  wife  living,  then,  3dly,  to  the  children^ 
574.intoti-  fQ^g  ^^  daughters  J  4thly,  if  children  die  firft,  to  the  father  or 
•  r  g.  %  mother ;  then,  5thly,  to  a  brother  orftfler  of  the  whole  blood;  dthly^ 
.  to  a  brother  or  fifter  of  the  half  bloody  for  they  are  «ll  next  of  kin 

in  equal  degree;  and  if  none  of  the  half  blood,  then,  7th]y,  to  the 
next  of  kin,  uncle,  aunt,  or  cou/ini  and  if  none  of  thefe  deCre  the 
adminiftration,  then,  8thly,  to  a  creditor ;  for  want  of  all  thefe, 
9thly,  to  any  other  perfon  or  perfons  at  the  difcretion  of  the  or- 
dinary ;  or  the  ordinary  may  ex  officio  grant  to  a  ftranger  lettere 
ad  colligendum  bona  defiin^i,  to  gather  up  the  goods  of  the  de^ 
ceafed,  or  the  ordinary  may  take  them  into  his  own  hands  to  pay 
the  debts  of  the  deceafed  in  fuch  order  as  an  executor  or  adnitni- 
ftrator  ought  to  pay  them;  but  he  or  the  ftranger  who  has  letters 
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id  coili^eirtdum,  cannot  Tell  thfcm  without  making  ttemfelrcs  exe- 
cutors of  their  own  wrong.  The  ordinary  has  only  an  authority, 
and  no  fuch  power  himfclf,  and  therefore  he  cannot  give  that 
power  to  iny  other.  R.  S.  L.  22. 

26.  If  one  has  the  trujl  of  d  ferin  for  years  and  dies  inteftate, 
his  next  of  kin  fhall  have  adminiftration  of  in  7  Mod.  148.  HilL 
i  Ann.  B.  R.  Taylor  v.  Raines.  • 

-21.  Feme  covert  by  Virtue  of  a  poijOef  to  dtfpofe  of  her  ejiate  devifes  cilb.  Equ. 
it  to  J.  S.    Adminiftration  was  granted  to  devifecy  it  being  of  a  Rep.  1 43- 
term  for  years ;  though  the  grant  was  by  her  hu(band  to  truftees  ^*  ^^^\\ 
for  her  as  a  fee-fimple,  and  the  hcit  at  law  of  the  wife  releafing 
to  J.  S.  the  term  was  decreed  to  J.  S.  againft  the  hufband. 
Ch.  Free.  480.  pi.  301.  Hill.  17 17.   Marfhall  v.  Frank. 

22.  A  wife  died  poflefled  of  chofes  en  aHiotiy  and  the  hufband  '^^^  ^^' 
furvived,  and  died  without  taking  out  letters  of  adminijlratizn  to  her,  thirfincc'* 
and  the  next  of  kin  adminiftered  to  her.     It  was  held  by  Ld.  Par-  this  rcfo- 
ker  that  the  adminijlrator  (ftke  'wife  nvas  hut  a  tnijiee  for  the  exectt*  *"^h  "'f^a 
tor  <f  the  kujhandy  the  right  to  the  wife's  chofes  en  aftion  being  by  m^niftraifon 
the  ftatute  of  diftribution  vefted  in  the  hufband  as  next  of  kin  of  follows 
the  wife  :  and  faid,  that  this  claufe  in  the  ftatute  was  made  in  fa-  ^"*^^"'!:^^ 
Vour  of  the  huft)and,  and  not  to  his  prejudice  ;  fo  that  it  was  in-  totheeftatc, 
tended  by  it  that  he  fliould  be  within  the  ftatute  of  diftribution  fo  fnd  ough: 
as  to  take  the  wife's  chofes  en  adion  ds  to  his  benefit,  but  ftiould  [^  ",^Jf*'^ 
not  be  within  the  fame  as  to  his  prejudice,  and  that  this  was  not  a  band's  death 
new  point  but  had  been  fettled,  and  upon  very  good  reafon  \  fot  aitcr  the 
were  it  conftrued  otherwife  he  would  be  in  a  worfe  cafe  than  the  glinted  ^ 
next  of  kin,  though  ever  fo  remote,  which  the  a£l  did  not  intend,  the  next  of 
Wms.'sReps,  281.  cites  Mich.  17 18.  Cartv.  Rees.  kin  of  the 

'^    ^  '  huiband  in 

the  fame  manner  as  it  Is  granted  to  a  reilduary  legatee.     Ibid.  ^Cz. 

23.  A.  makes  C.  executor  and  refiditary  legatee^  and  B.  makes  C. 
executor  without  giving  him  the  furplus.  Afterwards  C.  dies  intejl^ 
ate.  A.'s  perfonal  eftate  ftiall  go  to  the  adminiftrator  of  C.  but 
B.'s  (hall  go  to  B.'s  next  of  kin,  and  who  Ihall  be  his  adminiftrator ; 
per  Ld.  C.  Macclesfield.  Ch.  Prec.  567.  Trin.  1721.  in  cafe  of 
Farrington  v.  Knightley. 

24.  Notwithftanding  the  ftatute  of  H.  8.  adminiftrations  have 
been  granted  to  the  principal  creditor  from  the  next  of  kin,  by  the 
opinion  of  both  civil  and  common  lawyers,  where  it  is  vifible  that 
the  next  of  kin  cannot  have  any  advantage  or  benefit  of  the  eftate, 

and  this  hath  been  always  taken  to  be  out  of  the  ftatute.     Per     [  88  1 
Chancellor  King.  Mich.  Vac.  1725. 

25.  Maftcr  of  the  Rolls  held,  that  if  2ifon  dies  inteflate,  vr  a  wife^ 
the  hujhand  of  fuch  ivifcy  and  the  father  of  fuch  fon^  are  iniitled  to 
the  vjhde  of  their  perfonal  eftate,  and  to  adminiftration ;  and  if 
fuch  hufband  or  father  dies  before  admimjlration  granted  to  them,  yet 
the  perfonal  eftate  of  their  inteftate  was  an  yitcrejl  vefcd  m  them^ 
and  (hall  be  part  of  their  perfonal  eftate,  and  adminiflration  fl.all 
he  granted  to  the  reprefentative  of  fuch  hufband  or  father ;  for  the 
fpiritual  court  f*egards  the propertx  in  granting  adminiftration;  and 

Vol.  XI.  'H  the 


88  Cmutotcf. 

the  Mafter  of  the  Rolls  faid  this  point  had  been  (blemnly  deteN 
mined  as  above^  Fafch.  Vac.  1729.  Bacon  v.  Bryant* 

25.  A  hajlard  dies  intejlatt  Huitbmt  wife  or  ijue;  the  king  is  h^ 

titled,  and  ordinary  of  courfe  grants  adminiftration  to , the  patentee 

or  grantee  of  the  crown.   3  Wms.'s.  Rep.  33.  Hill.  Vac.  1729. 

Jones  V.  Goodchild. 

It>id.  fays  26.  A  woman  ensiled  to  a  chofe  en  oBion  marries  and  £es ;  the 

that  the        hu/band  takes  out  admini/lration  to  her  and  dies  before  the  money  is  re* 

detennloed    ^^^^  ^  adminiftration  is  taken  out  to  the  hufband,  and  the  money 

by  Ld.  c.     is  paid  to  his  adminiftrator.    Plaintiff  takes  out  adminiftration 

fiSlTM"  K    *^  ^^^  'wiSty  and  brings  a  bill  againft  the  defendant,  who  is  ad- 

1718.  in  '  miniftrator  of  the  hufband,  to  repay  the  money  by  him  received, 

the  cafe  of     and  held  that  it  was  a  right  ve/led  in  the  hu/band  immediately  on  the 

Cart  V.         death  of  the  wife^  and  that  her  adnuni/lrator  is  onlj  a  tru/teefir  the 

*^  hu/band^  and  her  adminiftrator  bringing  fuch  bill  againft  the  per- 

fon  for  whom  he  is  a  tniftee  is  a  breach  of  truft,  and  difinifled  the 

bill  with  cofts.    MS.  Rep.  May  18,  1737.    Humphry  v.  Bullen« 


(K.  a)     AdminiHration  de  Bonis  non. 
In  what  Cafes  granted ;  and  to  whom. 

1. 1F  an  tuecutor  dies  inte/late^  the  ordinary  ought  to  commit  the 
^  adminiftration,  and  he  may  commit  the  admmflratum  of  the 
firjl  tejiator^  and  of  the  executor  likewifey  to  one  and  the  fame  perfon  / 
hut  fee  now  by  the  ftatute  of'^\H*%^  that  it  fball  be  committed  to  the 
next  of  iin,  and  adminiftration  may  be  de  bonis  non  adminiftratis* 
Br.  Adminiftrator,  pi.  45.  cites  32  H.  6.  2.  Lib.  Intra'  145. 
21  E.  4^  24. 

2-  Obligor  dies  inteflate.  Ordinary  commits  adminiftration.  Ad* 
kniniftrator  makes  his  executor,  and  dies.  Per  Saunders,  debt  lies 
not  againft  executor,  but  adminiftration  de  bonis  non  ought  td  be 
grafited  to  one  againft  whom  execution  Ihall  be  fued*  D.  47* 
b.  12.  and  in  Marg.  Trin.  32  H.  8.  Anon. 

3.  Teftator  bequeathed  aU  his  goods  after  debts  and  legacies  paid  U 

An  B*  whom  he  made  executor.     A.  B,  died  before  he  proved  the  will. 

Adminiftration  cum  teftamento  annexo  ftiall  be  granted  to  the 

next  of  kin  of  the  faid  A.  B.  or  to  fuch  other  perfon  or  perfons  to 

vhom  fuch  refidue  is  bequeathed,  otherwife  to  the  next  of  kin  of 

the  firft  teftator  who  demands    it.      D.  372.    pi.  8.     Mich« 

C  89  3     82  &  23  Eliz.  Ifted  V.  Stanley. 

s  tc*  58.  ^.  A.  makes  B.  his  executor,  and  dies.    B.  makes  C.  an  infant  his 

tj^J*^      executor.  D.  as  adminiftrator  of  B.  during  the  minority  of  C.  can- 

SIis/b.  K.  not  bring  debt  on  a  bond  due  to  A.  for  by  this  adminiftration  D. 

Limver  v.   'i^j^g  ^o  authority  to  meddle  with  the  goods  of  A*  the  firft- teftator, 

!LC?tD<i      and  for  this  caufe  judgment  was  reverfed.  Cro.£,2ii.  pL2.  HilL 

tbejodf-     33£liz.  B.R.    Limmer  V.  Every. 

nent  was 

itvoftd }  for  the  pUiattflr  ooght  to  bring  hie  aftion  at  ■dmiatftrttor  of  the  fiift  teftator. 

c.  Hulband 


dBvemtotft.  89 

5*  Huftand  atid  wife,  as  admini/lratrix,  brought  an  a^lion  of 
Mt  againft  J*  S.  and  declared  that  the  intejlaie  was  adtniniflrator  ta 
M^  G.  vfho  lent  the  money  to  the  defendant.  After  judgment  for  the 
plaintiff  error  was  affigned,  becaufe  the  adion  was  brought  by  an 
adminiftratrix  of  an  adminiftrator,  whereas  the  adminiftratian  of 
the  Jirft  intejlaiis  eftate  ought  not  to  have  been  nenvly  granted  to  the 
next  of  kin^  and  he  to  whom  the  adminiftration  of  the  goods  of 
the  firft  adminiftratoT  is  committed  has  nothing  to  do  with  them, 
and  fo  judgment  was  reverfed.  Goldfb*  182.  pi.  11 8*  Hill* 
43  Eliz.    Inome's  cafe. 

6.  A.  made  B*  and  C  exeeutorSy  then  B*  made  J.  S.  executor ^  and 
£ed^  and  afterwards  C.  died  inteftate*  The  executor  of  B.Jball  net 
be  executor  of  A.  but  he  is  dead  inteftate,  becaufe  C.  the  funriving 
czeoitor  is  fo  dead,  and  the  executorfliip  wholly  and  folely  veiled 
in  C  by  the  funrivorfliip,  and  fo  adminiftration  de  bonis  non  (hall 
be  committed.    Went.  Off.  Ex.  lOO. 

7  4  Adminiftration  de  bonis  non,  during  the  minority  of  an  executor^ 
b  not  within  the  ftatute  2  x  /f.  8.  to  be  granted  of  neceflity  to 
the  widow  of  teftator,  becaufe  there  is  executor  all  the  while ; 
otherwife  perhaps  if  the  executor  was  made  from  a  time  to  come* 
Hob.  250.  pi.  329.     Briers  v.  Goddard. 

8.  Feme  cvoert  executrix  dies  intefiate.  Adminiftration  may  be  to  1 3u]ft.  45. 
die  next  of  Idn  of  the  firft  teftator  dc  bonis  non.  Jo.  176.  Hill.  ^  ^J^^  J*  p^ 
3  Car.  B«  R.    Jones  v.  Roe.  *  -Iwhti^ 

iheiirefida* 
wry  legatee  b  fuch  cafe  to  her  hnibaod.    a  Vem.  249.  Mich.  1691.  Roufe  ?•  Noble. 

5>.  C.  £edintefiate,  and  one  who  was  debtor  to  him  faid  the  money 
to  hu  vndoHv,  with  the  affent  of  C,*sfonj  to  whom  the  adminiftration 
£d  belongs  but  afterwards  it  was  granted  to  ajtranger^  who  fued  the 
debtor  in  the  lord  mayor's  court ;  and  there  it  was  decreed  that 
be  (bould  pay  the  money  to  the  adminiftrator  \  but  in  the  court 
cf  confcience  it  was  decreed  that  he  fliould  not  have  it,  becaufe  it 
was  already  paid  to  thofe  who  had  the  right  of  adminiftration. 
Whereupon  the  adminiftrator  fued  out  a  procedendo  ad  judi- 
cium ;  but  Hide  Ch.  J.  Jones  and  Whitlock  faid,  that  without  a 
precedent  they  would  not  examine  whether  the  decree  was  equi- 
table or  not ;  and  they  thought  it  Oiould  be  guided  by  the  con- 
fcience of  the  mayor,  and  would  not  examine  it  here  fo  long  as 
the  Court  below  Kad  not  tranfgrefled  any  rule  of  the  common  law* 
latch.  190.  Pafch.  3  Car.    Cripps's  cafe. 

10  A.  deyifed  feveral  legacies  in  money  to  feveral  perfons,  and  So  where 
after  all^  the  refidueofmy  moveable  goods  and  chattels  to  B.  his  wife,  ^^^  ^ 
and  makes  her  executrix,  and  having  divers  bond  debts  due  to  him  adnlniftia. 
dies.     B.  dies  the  fame  day  before  probate  of  the  will.     Adminiftra-  tion  ihall  bs 
tion  of  the  goods  of  A.  cum  teftamento  annexo  was  granted  to  C.  gj^^^ 
next  of  kin  to  B.     Adminiftration  to  C  was  revoked  t>y  delegates  try  legatee 
and  granted  to  D.  the  next  of  kin  of  A.  cum  teftamento,  &c.  he^  oirh€&r& 
caofe  by  the  devife  of  all  my  moveable  goods  and  chattels,  debts  which  y^^I,^ 
Tire  Jura  were  not  devifed,  therefore  adminiftration  fl>all  be  granted  cites 'lfted*t 
to  next  friends  of  A«    But  if  all  the  goods^  chattels^  and  debts,  were  ^^^*  D. 

H  2  dcvifcd,  ^7».— 
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Jenk.  156.  dcvifcd,  and  no  rcfiduc,  then  othcrwifc.  Jo.  225.  Trin.  6  Caf. 
A.  devifcs     ®-  ^"  Sparkc  v.  Dcane. 

all  bis  goods  to  B*  and  makes  C.  his  executor.  A  dies.  C.  dies  inteftate.  The  idminiftniCion  of 
the  goods  of  A.  ihtU  not  be  committed  to  the  wife  or  next  of  blood  of  A.  but  to  B*  or  it  would  be  ia 
vain*     Ftuftra  petis  ^uod  ftatim  alteri  leddere  cogens. 

1 1.  A.  freights  a  Jbip  to  the  Indies  and  makes  his  will,  and  B« 
executor,  and  dies.  B.  makes  C.  his  executor  and  dies,  -^fier 
the  death  of  tejlator  and  executor  the  Jbip  returns  laden  mth  j£/!(. 
Thefe  goods  remaining  in  fpecie  without  any  alteration,  were  in 
the  fame  condition  with  the  other  goods  of  A*  which  did  veft  in 
B.  by  A/s  bequeft,  and  ought  to  be  difpofed  of  as  A.  by  his  will 
dire£^ed  his  goods  to  be  difpofed  of.  Fin,  R.  370.  Trin.  30  Car.  2. 
Gundry  v.  Brown. 

12.  LefTee  for  years  died  inteftate,  his  adminijhrator  made  an  un* 
der^leafe  to  W.  R.  and  died.  Adjudged  that  his  executor  or  admi- 
niftrator  may  have  an  adion  of  debt  for  the  rent  arrear  on  the  uiv 
der-leafe,  and  not  the  adminiftrator  de  bonis  non  of  the  leflce^ 
though  he  has  the  reverfion,  for  he  comes  in  by  a  title  paramount 
to  the  leafe.  3  Salk.  304.  cites  Vent.  259.  [Pafch.  26  Can  2. 
B.  R.  Norton  v.  Harvey.] 

13.  Adminijlrator  de  bonis  non  of  the  conufee  of  a  Jiatute  agreed 
nvith  conufor  to  ajpgn  it  in  ccnfideration  of  a  fum  of  money ^  covenanted 
by  the  conufor  on  the  f aid  agreement  to  pay  him,  his  executors  or  admi* 
niftrator s.  The  adminiftrator  died.  The  Court  decreed  the  money 
to  be  paid  to  the  executor  of  the  adminiftrator,  and  not  to  the 
new  adminiftrator  de  bonis  non,  although  before  the  extent  it 
could  not  be  afligned  at  law.  Sed  nota,  that  there  were  debts  of 
the  firft  inteftate  appearing.  2  Vent.  362.  Pafch.  35  Car.  a* 
in  Cane.  Anon. 

14.  Adminiftration  was  granted  in  a  peculiar  to  the  wife  who  was 
the  per/on  intitledy  but  becaufe  there  were  bona  notabilia  it  was  a 
wrongful  adminiftration,  and  fuch  adminiftrator,  and  dying  in- 
teftate, adminiftration  de  bonis  non  was  granted  to  the  goods  of 
her  huft)and  the  firft  inteftate ;  but  decreed  an  allowance  of  what 
file  had  paid  in  difcharge  of  her  huft)and's  juft  debts.  N.  Clu 
R.  173.  Mich.  1691.  Armftrong's  cafe. 

twrnakeT'        '^*  Though  an  executor  had  adminifteredy  yet  an  immediate  adnd^ 

an  executor  niftration  is  committed  if  he  dies  before  probate^  becaufe  the  admini- 

aod  dies  be-  ftering  is  an  aft  in  pais,  of  which  the  fpiritual  court  cannot  take 

ofthe'vriu'  notice,  and  they  muft  commit  adminiftration  according  as  it  ap- 

the  firft    '  pears  to  them  judicially,  and  not  according  to  the  faft,  and  jKt 

tcftator  it  thc  afts  donc  by  the  executor  are  good ;  per  Holt.  X  SalL  3o8« 

^totef-  M^^^-  >i  W-  3-  C.  B.  in  Wangford's  cafe. 

tate.    Cro.  J.  614.  pi.  4.  Pafch.  18  Jac.  B.  R.   Hayton  ▼.  Wolfe.  —Palm.  153.   Hcdoi  v. 

WoUe,  S.  C.  lieU  accordingly. 

1 6.  A.  makes  his  will,  and  B.  and  C.  executors,  and  left  his 
wife  principal  legatory.  B.  and  C.  died  inteftate.  Thc  wife  as 
principal  legatory  may  take  adminiftration  ;  but  if  (he  will  not,  her 
zhtr^hu/band  may,  and  though  the  wife  and  thc  after-hufband 
were  divorced  a  menfa  isf  thoro^  yet  upon  a  reconciliation^  though 

6  but 
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but  fof  aday,  he  (hall  be  reftored  to  the  right  notwithftanding 
any  decree  during  the  divorce  to  the  contrary.  Gibb.  203 .  Hill. 
4  Geo.  2.  B.  R.  Vanthienen  v.  Vanthienen* 
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Grantable ;  to  whom  as  next  of  Kin. 

I.  31  jB.  3.   TT/^HERE  a  man  dies  inteftate,  the  ordinaries  Jhall 
cap.  II.  depute  the  next  and  tnofl  loyal  friends  to  adminifler 

bis  goods  J  which  deputies  Jhall  have  aBion  to  demand  and  recover 
as  executors  the  debts  due  to  the  intefiate,  and  Jhall  anfwer  all  other  in 
tie  fame  manner  as  executors^  and  Jhall  be  accountable  to  the  ordinal- 
ties  as  executors* 

2.  21  /f.^S.  cap.  S' /'  3^     In  cafe  any  perfon  die  inteflntey  or  the  Adminiftra. 
executors  refufe  to  prove  the  tejlatnenty  then  the  ordinary  Jhall  grant  ad^  ?^"  *'^ 
mintfiratian  to  the  mdow,  or  the  next  ofkin^  or  to  bothf  by  difcretion  to  the  h~ 
of  the  ordinary,  taking  furety  for  true  adminiftration.  therand 

S.  4.     Where  divers  perfons  be  in  equality  of  kindred^  the  ordinary  2^^^^?^ 
is  to  be  at  liberty  to  accept  any  one  or  more.  inteftate. 

2  Show. 
307.  pi.  313.  Trim  35  Car  2.  B.  R.  Copleftone  v.  Copleftone.     ■    S.  P.  and  fo  to  the  mother  before 
inteftate'8  brother  or  fifter,  becaufe  the  child  proceeds  immediately  from  the  pareDt,  and  is  otherwife 
of  00  kin  to  brother  or  fifter  than  as  they  proceed  from  the  parent  3  per  Hole  Ch.  J.  iz  Mod.  622. 
tift  this  is  the  reafoo  of  RatcliflF's  cafe. 

Where  there  is  a  mother  and  three  ions,  and  one  dies  tntcftjte  under  age,  it  was  often  argued  on  a 
prohibition  to  whom  adminiftration  belonged,  whether  to  the  other  fons  as  next  of  kin  or  to  the  mother} 
at  laft  a  confnltatioQ  waa  granted,  a  Show.  486.  pi.  450.  Mich,  i  Jac.  2.  B.  R.  Palmer  ▼. 
Allicock. 

The  mother  ought  to  have  the  adminiftration  of  her  child  before  a  fon,  a  brother,  or  a  fifter  3  for 
there  Is  a  nearer  bond  of  nature  between  the  child  and  the  parents,  than  between  the  child  and  any  othec 
collateral  tie  of  blood  or  kindred,  and  can  never  fufficjently  I'atisfy  the  obligation  he  hath  to  his  pa- 
lents  for  his  being  and  education,  efpecially  to  his  mother.  L.  P.  R.  40.  cites  .Vent.  414.  (313.)  and 
Kfolloy  de  Juze  Maritimo,  364. 

3,  Charles  duke  of  Suffolk  had  iflue,  a  daughter  by  the  firjl  ven-  The  cafe 
ter<i  and  a  fin  by  another  venter y  and  devifid  goods  to  the  fin  and  "^^  ^^V'» 
died,  and  after  the  fin  died  intejlate  without  feme  and  without  ijfue,  duke  had 
and  the  mother  of  the  fin,  who  was  of  the  fecond  venter,  took  the  ad-'  »flueF ranees 
miniftration  by  thejlatute  of  11  H.^.  which  is,  that  the  adminiftra-  Yx^oh 
tion  (hall  be  committed  to  the  next  of  kin  of  the  inteftate ;  and  queen,  and 
upon  great  argument  in  tlie  fpiritual  court,  as  well  by  the  common  ■f^f  '*»»• 
lawyers   as  by  the  civilians,   the  adminiftration  was  revoked.  tn"he*'ralr. 
£r.  Adminiftration,  pL  47.  cites  5  £•  6.  ried  the 

daughter  of 
the  Ld.  Willooghby,  and  had  iflue  by  her  one  Henry  and  died,  and  after  Henry  died  without  iifoe  and 
without  feme  j  and  the  motlur  of  Henry  took  the  adminiftration,  and  after  the  faid  Frances,  wife 
of  the  marquis  of  Dorfet,  fued  and  reverfed  the  adminiftration  and  obtained  the  adminiftration  toherfelf, 
though  ihe  was  only  lifter  of  tlie  half  blood  to  the  faid  Henry,  becaul'e  flie  is  next  of  kin  to  the  faid 
Henry,  inafmueb  as  Henry  has  not  any  children ;  for  the  mother  is  not  next  of  kin  to  her  owa 
fon  in  this  lefped  of  this  matter ;  for  it  ought  to  go  by  defcent,  and  not  by  afcenfion  by  the  law  of 
England  and  by  the  civil  law,  and  the  children  are  of  the  blood  of  the  father  and  mother,  but  the  father 
and  mother  are  not  of  the  blood  of  the  childten.  And  per  Ifidore,  pater  marcr  9c  puer  funt  una  caro,  and 
therefore  no  degree  is  between  them.  Contra  it  is  between  brother  and  fifter,  and  the  half  blood  is  no 
impediment  as  en  the  goods.     Br.  Adminiftrators,  pi*  47*  cites  5  £,  6>  This  cafe  was  utteily 

dcniri,  3  Rep.  40.  a.  iiill.  34  £liz.  in  B.  R.  in  Ratcliif  i  cafe. 

H  3  So 
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So  !n  a  cafe  between  *  Biowk  ak d  Srilton  of  the  goods  of  W.  Rawlini  Clerk,  which  was  com« 
nitted  to  Sir  Hamphry  Brown  who  had  married  the  fiAer  of  the  ftid  Rawlins,  and  after  came  W* 
Shelton  and  J.  Shelton,  fon  of  the  feme  of  the  faid  Sir  Humphry  (which  feme  was  the  mother  of  the 
laid  Shelton  by  a  former  baron)  and  rererfed  the  firft  admin; ftration,  and  obtained  the  adminiftra- 
tion  to  them  ;  quod  nota.     Br.  Adminiftration,  pi.  47.  *  Ibid.  pl«  33*  cites S.  C. 

•f  A  niece  of  the  whole  blood  fued  in  the  fpiritual  court  to  repeal  letters  of  adroiniftration  committed 
to  a  brother  of  the  half  blood  as  being  the  next  of  kin,  and  cited  Br.  Adminiftrtftors,  pi.  47.  But  per 
Cor.  thefe  not  being  in  equali  gradu  no  prohibition  ought  to  go,  and  it  was  denied  per  tot*  Cur* 
a  Keb.  533.  pi.  43.  Trin.  zi  Car.  2,  B.  R.  Pattandcn  v.  Burgeis. 

tC92  ] 

4.  ji,  y.  was  pojfejfed  of  a  term  for  years,  and  ajfigns  it  ever  to 
5.  being  brother  to  the  wife  of  the  faid  J.  to  the  ufe  of  the  nvife, 

'.  dies  and  makes  his  wife  his  executrix^  after  which  the  faid  wife 
takes  R.  W.  to  hulband^  who  takes  the  profits  of  the  faid  lands  dur- 
ing the  life  of  the  wife.  The  wife  dies  inteftate.  ^J.S.as  next  of 
kin  took  adminifiration  as  well  of  the  goods  of  the  faid  wife,  as  oflir 
firfl  hufhand.  By  all  the  judges  on  a  reicrcnce  out  of  Chancerj^ 
the  adminiftrator  had  now  as  well  the  intereit  as  the  ufe  of  the 
faid  term  as  well  in  confcience  as  law^  and  R.  W*  (hall  not  have 
it,  becaufe  it  is  a  thing  in  a£lion,  which  the  adminiftrator  of  the 
wife  fhall  always  have,  and  not  the  huiband,  as  if  an  obligation 
had  been  made  to  the  ufe  of  the  wife  \  and  decreed  accordingly* 
Poph.  106.  Hill.  38Eliz.  Arthur  Johnfon's  cafe. 

5.  H.  waspojfejpd  of  lands  for  years  under  fever al  leafesy  and  hav^ 
ing  iffue  William  and  Thomas^  he  by  his  lafl  will  made  William  bis 
executor  and  reftduary  legatee^  after  debts  and  legacies  paid.  William 
married  and  proved  the  will,  but  died  intefate  before  the  debts  and  &- 
gacies  were  paid ;  judge  of  the  prerogative  court  granted  admini- 
ftration  of  the  goods  of  H.  to  his  other  fon  Thomas,  which  he 
aften^'ards  revoked,  and.  granted  it  to  the  widow  of  William  the 
inteftate,  from  which  fentence  Thomas  appealed,  but  it  was  rc- 
folvcd  by  all  the  commiflioners  that  the  adminifiration  was  rightly 
granted  to  the  %mdow.  2  Roll.  Rep.  1 5 8.  Hill.  1 7  Jac.  B.  R. 
H-infon  v.  Button. 

6.  Fefne  covert  executrix  dies  inteftate  ;  adminiftration  may  be  t^ 
the  next  of  kin  of  firft  teftator  de  bonis  non.  Jo.  176.  Hill, 
3  Car.  B.  R.  Jones  v.  Roe. 

7.  ji,  is  executor  and  reftduary  legatee,  and  £es  before  probate  g 
adminiftration  fliall  be  granted  to  the  next  of  kin  of  A.  and  not  to 
the  next  of  kin  of  teftator.  Dy.  372.  pi.  8.  Marg.  cites  Mich. 
9  Car.  C.  B.  Dcnn's  cafe. 

8.  Ordinary  may  grant  adminiftration  to  which  he  pleafe  of  kin- 
dred in  equal  degree.  1  Salk.  38.  pi.  6.  Pafch.  13  W.  3.  B.  R. 
Blackborough  v.  Davis. 

rl'  ^^\  9*  Adminiftration  to  the  father  of  the  baron  and  not  the  wife^ 
«?e  iis,  a«^  good  by  21  H.  8.  5.  Raym.  93.  Hill.  15  &  16  Car.  2.  B.  R. 
that  tiie        Sand's  cafe. 

father  took 

out  adminiftration  for  his  ion,  snd  after  a  woman  pretending  to  be  the  fon's  wife,  would  have  it  re- 
pealed \  and  there^  upon  a  motion'  for  a  prohibition,  it  was  held  the  ordinary  by  committing  it  to  the 
father  had  executed  his  authority,  for  be  had  elcdion  which  of  them  to  grant  it  to.  rm  Mod.  6iS. 
iliU.  13  W.  3.  in  cafe  of  Blackborough  v.  Davis.  But  if  a  feme  covert  have  ieveral  debts  due 

to  her  before  marriage  which  the  law  did  not  give  to  her  huflTand }  flie  dies,  and  her  next  of  kin  cornea 
and  takes  out  adminiftration,  the  hafband  fues  ta  have  it  repealed,  and  a  prohibition  is  moved  for  and 
frantsd  ^  and  aii  tbia  appearing  oa  the  dcdaiatioD,  it  waaheld  the  prohibition  Ibottldaot  ftand,  but  the 


aDrecutotj}.  9^ 

bn&Md  ought  to  hnt  die  admimftntioii ;  per  Holt  Cb.  J.  f  i  Mod.  6iS.  ia  ctie  of  Bbckboropgh  t. 
DaWsy  cites  the  cafe  of  Dnncomb  ▼•  U$ej» 

10.  Adminillration  of  the  goods  of  the  fon  fliall  be  granted  to 
the Jsther  and  not  to  xhejhf^sj^er,  2  Show.  307.  pi.  313.  Trip. 
35  Car.  2.  B.  R.  C>ple(l6ne  v.  Copleftone. 

1 1.  Where  a  per/on  died  inteftatey  leaving  A.  and  B.  its  next  of  b*^^\^'* 
Hn  in  equal  degree  to  bim^  A.  died  inteftate  within  the  yar^  and  be-  Famdak 
fore  difirilmtion.    The  Court  held  that  an  inteteft  was  vefted  in  «nd  i;h>rc 
him,  and  the  aft  of  parliament  is  the  fame  as  if  the  party  had  ^1^4^'*** 
made  his  will  to  * thisweffeft,  like  the  cafe  of  a  refiduary  legatee  accordngif 
dying  before  prob^e  of  the  will,  his  executor  fliall  have  admini-  p«rtouCur. 
ftration,  and  not  the  next  of  kin  to  the  firft  teftator,  and  a  con-  J^J^'Ji^"* 
fultation  was  granted  per  tot.   Cur.   Show,  a  and  25.  Trii^.  awarded. 

1  W.  &  M.  in  B.  R.  Brown  v.  Shore.  *  C  93  3 

1 2.  Adminiftration  may  be  granted  to  the  nmfe  or  next  of  kin,  or  »  Vern.  R. 
of  part  to  the  one  and  part  to  the  other,  except  of  an  intire  debt  cites  LadV 
which  cannot  be  feparated.     i  Salk.  36.  Mich.  3  W.  .&  M.  in  Butler^s 
B.  R.  Fawtry  v.  Fawtrj.  ^'^^^^ 

Ha>e*s  dme,  that  the  ordinary  had  not  that  latitude,  bat  was  bound  to  grant  it  to  the  wife  if  any  was  fiu 
•  •  Per  Glyn  Ch.  J.  unlcfs  there  was  a  fpecial  ctufe  to  the  contrary,  at  where  her  hu(band  mafi^e  a 
former  provifion  for  her.     Sty.  456.  Pafch.  1655.  Davit  ▼.  Matthews.  Vcrn.  315.  Pafch.  1  85* 

Per  the  Solicitor  General,  the  courts  at  law  would  prohibit  the  fpiritual  court  ^m  granting  adminiftra-* 
cion  to  the  jiext  of  kin  where  there  wu  a  wife,  and  cites  the  cafes  of  TaoiiAt  ▼.  Bvtlki^  and  Sir 
Gbobgb  SANpa*s  CASE,  but  per  North  it.  fuch  prohibitkMu  if  granted  wert  againft  the  adt  of  par- 
liamaity  which  leaves  it  to  the  ordinary  to  grant  it  to  either. 

13.  If  there  he  grandfather,  father,  and /on,  and  the  father  dies 
intefiate,  the  Jonjball  have  the  adminiftration  and  not  the  grandfa-i 
tfaer^  though  they  be  both  in  eoual  degree  as  to  nearnefs  of  kin* 
dredy  and  fays,  that  fo  is  the  opinion  in  Godolphin's  cafe  \  Arg»  / 

2  Vcrn.  125.  Hill.  1690.  in  cafe  of  Crooke  v.  Watts. 

14.  Adminiftration  may  be  granted  to  the  next  of  kin  j  or.  to 
the  nvife,  or  next  of  kin  to  the  inteftate,  as  the  Jpiritual  judge 
pleafess  the  wife  fhall  come  in  for  a  (hare  by  the  new  ftatute,  and 
as  to  creditors  they  are  all  one  adminiftrator ;  the  Court  may 
divide  the  adminiftration,  or  give  it  all  away  as  they  pleafe.  But 
buflfonds  fhall  have  adminiftration  of  the  wife  before  all  others  \  fo 
if  ftie  has  credits.  1 2  Mod.  16.  Hill.  3  W.  &  M.  Anon. 

15.  Adminiftration  granted  to  the  aunt  of  inteftate.    Grandmo^  Wms.'a 
ther  fued  in  the  fpiritual  court  for  a  repeal,  prohibition  denied.  pj^^J,^™, 
Lutw*  1055,  Mich,  II  W.  3*  Burton  v,  Sharp,  in  cafe  of 

BUckbo. 
flwi^h  V.  Daviet,  mentions  S.  C.  as  cited  by  Sir  Barth.  Shower,  where  he  caUs  her  the  grest  grandino- 
tfacr.     [Bot  this  feems  a  miibke.]  -Ld.  Raym.  Rep.  686.  in  S.  C.  it  is  faid  per  Cor.  that 

Sir  Bartholomew  Shore  cited  S«  C.  of  Buxton  t.  Sharp  the  lail  Trin.  Term,  thus,  vis.  where  an  ad« 
infauftntioin  was  fued  to  be  granted  to  the  great  grandmother,  and  the  aunt  moved  for  a  prohibition  ia 
C*  B.  to  ftay  tfa«  fuit  in  the  fpiritual  court,  and  it  was  denied. 

Admittiftntion  granted  to  the  grandmother^  and  mandamus  prayed  to  the  fpiritual  court  to  grant 
It  t»  the  aunt,  but  denied  per  Holt  Ch.  J«  This  is  a  matter  contefhble  in  the  fpiritual  courCy 
whereto  Ac  ought  to  apply  berfelf  ^  but  the  Court  thought  the  advanuge  on  the  grandmother^t  4de 
iathia  tcfpca  that  ihe  ftands  in  Imeo  redo,  i  Salk.  38.  pi.  6.  Pafch.  13  W.  3.  B.  R.  Black« 
bonmgh  T.  Dayici*  'Ibid.  xji.  Pafch.  1701.  Held  that  the  grandmother  is  nearer  of  kin  thn 
the  aunt. 

Brother  and  fiAer  are  nearer  of  Icin  than  grandmother,  and  mud  come  in  before  her,  the  auiil 
^ote  the  great   grandmother,   per  Holfr  Ch.  'J.    x%  Mod.  6ft  3.   ia  cafe  of'  BUckborough  t* 

H  4  Id.  The 
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1 5.  The  conftruftion  of  the  ftatute  upon  the  proxitnUy  of  de- 
grees muft  be  according  to  the  common  law ;  per  Holt  Ch.  J. 
^2  Mod.  6i6.  Hill.   13  W.  3.  in  cafe  of  Blackborough  v.  Davis. 

17,  If  there  be  grandmcthcr^  uncU^  aunt^  and  grand-child  diex^ 
the  grandmother  is  intitled  to  the  child's  perfonal  cftate  in  exclu- 
Con  of  the  uncle  and  aunt.  It  was  clearly  agreed.  Ch.  Prcc,  527. 
Hill.  1 7 19-  Woodroff  V.  Wickworth. 

18.  By  the  civil  laiu  xht  father  or  mother  make  one  degree.     The 
grandfather  or  grandmother  2  degrees^  and  the  unch  ox  aunt  3  dr- 
grees ;  but  if  you  go  one  degree  further,  and  reckon  to  the  great 
grandfather  or  great  grandmother,  they  are  in  equal  degree  with' 
the  uncle  or  aunt,  as  they  are  in  the  third  degree,  in  diredl  lines 

C  94  3  '^'^'ith  the  uncle  or  aunt,  who  are  in  the  third  degree  in  the  colla- 
teral line  ;  for  you  muft  reckon  through  the  grandfather  or  grand- 
mother to  come  at  the  ynple  or  aunt,  and  then  tliey  are  juft  in  the 
fame  degree  of  remove  from  the  nephew  or  niece  in  the  collateral 
line,  as  the  great  grandfather  or  great  grandmother  are  in  the  rf/- 
reSI  afcending  line  5  but  the  computation  by  the  canon  law  is  dif- 
ferent; per  Mailer  of  the  Rolls.  Ch.  Prec.  593.  Trin.  1722, 
Mcutney  v.  Petty, 


(IC.  4)    Adminlftratlon  granted.     To  what  Perfons* 

Perfons  interefted. 

I,^tTI7HERE  legacies  are  bequeathed,  and  no  executor  named cr 
r<////fc'/;?',  adminiftration  will  be  granted  to  him  that  has 

the  refidue  of  the  goods.  Arg.  Cart.  136.  cites  D.  378. 
For  It  fcem»       2.  Reftduary  legatee  ought  to  have  adminiftration  hefore  the  next 
fakes'aly    <f  ^'«  >  P^^  ^ur.    3  K^b.  8,  pi.  9.  Pafch,   %^  Qar.  2,  B.  R.  ia 
the  pre         Afliton's  cafe. 

Cjiiiption  of 

the  ilaiuCe  that  the  teiUtx>r  would  have  given  it  to  the  next  of  idq* 

a  Lev.  5  J,         3-  The  tefiatcr  gave  a  portion  to  his  daughter y  and  made  his  wife 

V.  EutlcT.  reftduary  legatee ^  and  W,  R.  executory  and  died,  and  afterwards  the 

s.  C.  but  executor  died  infefiate.     The  daughter  got  adminifiration  without  the 

whether  the  ^ife^s  kno^.vkdge.     Afterwards  the  widow,  the  refiduary  legatee^ 

thaf  ihcre  ^"^^  *^  repeal  it ;  thereupon  the  daughter  moved  for  a  prohibi- 

was  no  re.  tion,  fuggefting  that  there  was  no  refiduum  for  the  widow.   The 

fiioe might  Court  ftrongly  inclined  that  no  prohibition  fhpuld  go,  and  heI4 

the  power  ^^^^  ^^  avcimcnt  of  no  refiduum  is  not  material.     And  it  would 

of  revok-  be  to  no  purpofc  that  adminiftration  fhould  be  granted  to  the 

irg.  Curia  daughter  (though  fhe  was  next  of  kin)  when  (he  could  have  no 

vuit;  and  benefit  by  it,  the  refiduum  being  devifed  to  the  wife,  therefore 

the  civilians  it  is  rcafonaWe  that  fhe  fhould  have  the  management  of  the  eftate 

then  m  ^  ^^  whom  the  refiduum  was  devifed-     But  the  adminiftration  having 

divided  as  i^^'^^  granted  five  years  before  the  refiduary  legatee  came  in,  and  the 

ro  that  daughter  having  in  that  time  got  in  great  part  of  the  eftate  by  decrees 

rtrwaids  tlie  "^  Chancery^  and  fults  '{vere  depending  there  which  were  near  eudvd^ 

'  and 


trndnvhich  would  he  abated^  Isfc,  if  the  admtntftrafion  voere  repealed^  SiS' 
the  Court  propofed  an  accommodation  as  beft  for  the  parties,  and  alfo  ^Iwt  wUh<- 
for  the  eftate;  and  the  fame  was  accepted.     Vent.  217.  Trin.  ootaoy 
24  Car.  2.  B.  R.  Thomas  v.  Butler.  judicial  de. 

4.  H.'P.  died  inteftate,  leaving  iffue  J.  f.  and  A.  P.  his  pcr- 
fonal  eftate  being  valued  at  about  3500 1.  A,  P.  agreed  to  tale 
1500/.  for  herjbare,  and  thereupon  agreed  that  J,  P.JbouIdtake  ad" 
mimfiration,  and  releafed  her  right  to  the  perfonal  eftate.  J.  P.  paid 
the  1500  /.  and  dies f  and  makes  JT.  his  executor ^  and  devifes  to  him  all 
Us  perfofial  eftate^  there  being  1000  /•  out  upon  bond  of  H,  P.'s  ejlatem 
The  quellion  was,  whether  Y.  the  executor  of  the  fon,  or  A* 
die  daughter,  who  was  fince  married  to  W.  fliould  have  admini- 
ftration  ?  and  Dr.  Raynes,  the  judge  in  the  Prerogative  Court, 
gave  it  to  Y.  whereupon  W.  and  his  wife  appealed ;  and  the  de- 
legates affirmed  the  fentence  in  the  Prerogative  Court,  becaufc 

they  faid,  that  X*  os  executor  of  J.  P.  ivas  intitled  to  ail  ben^ts  of     [  95  "^ 
the  perfonal  eftate  of  H.  P.  by  reafon  of  the  agreement*    Freem, 
Kep.  496.  pL67i.  Mich.  1689.  Young  v.  Pierce, 

5.  Half  bloody  though  an  alien^  is  capable  of  adminiftration. 
Per  Maynard  Ld.  Commiflioner.  2  Vem.  126.  Hill,  1690.  cites 
Hinks's  cafe. 

6.  2^.  made  M*  his  wife  executrix  and  refiduary  legatee^  ,M. 
after  marries  B.  B.  dies,  and  makes  M,  likewife  executrix*  M. 
makes  her  will,  and  £.  executpr,  and  devifes  to  E.  and  H.  and  G* 
all  her  goods,  &c.  which  were  A.'s,  M.  died,  E.  refufed  to  ad- 
minifteTe  Adminiftration  fliall  be  granted  to  the  next  of  kin  of  M. 
and  not  to  the  next  of  kin  of  D.  and  fo  fhould  it  have  been  if  M. 
had  died  before  probate  of  D.'s  will,  and  decreed  to  the  devifee$ 
whateve>  remained  of  D.'s  eftate ;  for  whoever  takes  an  admi- 
niftration to  that  are  but  iruflees  for  them.  N.  Ch.  R.  172.  Anon« 
Jut  M.  the  executrix  was  firft  the  \yridow  of  P, 


(K.  5)     Adminiftration* 

Debtor  or  Debtee. 

* 

Ir      ADMINISTRATION  was  granted  to  an  obligor;  aftp--  iSaUcsoj* 

-^  wards  executor  proves  the  will  s  the  debt  is  not  extinguifhed  p'^^j  y][ 
by  tbe  adminiftration.    Le.  90.   pi.  115.   Mich.   29  &  30  ]Lliz.  in  cafeof 
C.  B.     Baxter  v.  Bales.  Wangfonl 

V.  W»ng- 
Ibrd,  it  is  only  a  fufpenfion  of  the  adion,  and  no  extingulihrnent  of  the  debt  \  but  the  reafon  of  tha(  it 
becaufc  the  commiffion  of  adtDiniftration  is  not  tbe  a^  of  the  obligee,  and  that  fo  is  8  Rep.  1364    Sic 
John  Necdham^s  cafe. 

2.  Obligee  has  taken  adniiiiiftration  to  one  of  the  obligors.  He 
cannot  fue  the  other.  Hutt.  128.  cites  Mich.  2  Jac»  Trudgeon 
y.  Meron,  alias  Heron* 

3.  Debtor 
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3.  Debtor  dnnfidbis  lands  for  payment  of  his  dtiiSf  but  the  fame 
were  not  fufficient.  One  of  his  creditors  took  adminiftration. 
All  creditors  (hall  be  paid  alike  out  of  the  lands.  But  as  to 
the  perfonal  edate,  he  may  (according  to  law),  fo  far  as  that  goest 
prefer  bimfelfy  but  no  further.  2  Ch.  Cafes>  54.  33  Car.  2*  GeU 
V.  Adderiey^. 


(K.  6)     Afts  done  by  Adminiftrator  whew  there  b 

an  Executor.     Good  or  not. 

Socb  ad-  I.  \  DMINISTR  ATION  being  granted  to  a  ftranger,  the  next 
S^dT  ^^  ^^  f"^"^^  ^^"^  '^^  pending  which  the  Jlramger  fills  the 

repeal  fold  goods  of  the  intcftatc,  and  after  adminiftration  1$  repealed »  and 

£.  India  granted  to  the  other.    The  fale  is  good,  yet  by  averment  of  cbvia 

Jj^ihafor  *^  °*«1^^  ^  avoided.    Mo.  396.  pi.  517.  HiU.  37Eliz.    Wilfou 

having  no.  V*  Pateman. 

tice  of  the 

fraud  by  which  the  admiiuftration  was  got,  and  knew  hit  thle,  but  ddrred  to  be  trantfcrred  back  to  the 
rightful  admjniftrator  after  the  repeal,  and  the  purchafbr  being  dead  *  his  admiatilrator  was  decreed  to 
accoont.     Fm«  Rep*  430.  Mich.  31  Car.  a.   Jobnfon  v.  Cbcfterft  ai\  6  Rep.  iS.  b.  Pack- 

roan*!  cafe.  S.  C.     I        Cro.  E.  459.  pi.  5.  S.  C.  the  plaintiff  dikootinucd  the  a^on. 

If  an  adminiftrator  (dit  gpods  an4  pays  debts  with  tbe  money,  and  after  he  who  is  executor  proves 
the  will,  he  ihail  never  avoid  tbjs  fale,  for  that  it  was  dooa  according  lo  the  will  which  the  oecQtnn 
were  compelled  to  do.    Arg.  Owcd,  28.  cites  Criibrook^s  cafe. 

•C96J 

Vent.  303*  2.  Adminiftrator  fills  a  term,  and  afterwards  an  execahr  sp- 
?jj^^^**"  pears  and  renounces^  yet  adjudged  the  fale  is  void,  but  afterwards 
tot.  Cur.~  the  executor  renouncing,  and  another  perfon  being  made  adoii- 
%  Lev.  182.  niftrator,  a  fale  by  fuch  fecond  adminiftrator  was  adjudged  good« 
fu'dg^!t.  *  Mod.  146.  Hill.  28  &  29  Car.  a.  B,  R-  Abraham  v.  Curi- 
%  Jo.  72.     ningham. 

S.  C.  ad. 

judged.         I  2  Mod.  146.  S.  C.  adjudged  the  firft  (ale  Void.  Frcana.  Rep.  445.  pi.  6o6* 

S.  C.  the  Court  inclined  that  tbe  Tile  by  the  firft  adminiftrator  was  void,  but  that  though  it  was  a  hard 
cafe,  a|id  roigh^  be  fit  fbf  the  parliament  to  confider  of  it,  yet  they  couUi  not  alter  iu    £t  adjonatttr* 

3.  Adminiftrator  fills  a  term  (charged  with  truft)  in  truftfir 
ffimfilfi  adminiftrator  on  a  fuit  by  citation  (not  appeal)  is  re^ 
vokedy  the  affignment  decreed  to  be  fet  aiide.  2  Cban«Csi(eS|  129^ 
Mich.  32  Cair.  2.    Jones  v.  Waller. 


(L)    Adminiilration  Durante  Minore  iEutcw 
[ABions  and  Pleadings.^ 

Ci.  I N  an  aBion  of  debt  againft  an  adminiftrator,  if  the  defendant 
*"  pleads  in  bar  a  judgnunt  had  againjl  him  by  a  ftrangcr  upon 
an  obligation,  and  in  the  record  he  is  named  adminiftiator  Av^ 
Tante  minore  state  of  J.  S.  who  was  then  within  the  age  of  2i» 
(cilicet,  of  the  age  of  18  and  mor^j  this  U  a  good  bar  of  a^ion, 

for 
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for  tibough  ihcjull  age  of  fuch  infant  executor  is  iS^  jet  tf  an 
a£lion  be  brought  againfi  the  adminijlrafor  after ^  and  this  age  of 
the  infant  appears  to  be  pad,  yet  if  judgment  be  given  againfi  the 
adnum/bratory  it  is  not  void.  Adjudged  per  C^r.  upon  demurrer. 
Trin.  14  Car.  B.  R.  Good  against  Pincbnt.  IntraturMidu 
13  Car*  Rot.  449.] 

If  adminiftration  be  granted  to  A.  durante  minore  xtate  Cro.C.516. 


[2.  If 

ofB.i/'c 


if  it  appears  to  the  Court  in  pleading,  that  B.  is  of  the  age  of  16,  jj],!^^.** 
the  court  ex  officio  ought  to  take  notice  of  the  ecclefiaftical  law  penreii, 
that  the  adminiftration  is  determined  and  void,  per  Jones,  Croke,  S*  c.  Cuqt 
and  Berkley;    but  Brampfton  e  contra.     M.  14  Car.   B.  R.  ^^ 
Damport  AGAINST  PiNCBNT«    Intratur  Trin.  14  Car.  Rot.  698. 
where  the  plaintiiFdeclared,  in  a£iion  on  the  cale,  that  defendant 
was  adminiftrator  durante  minore  setate  of  B.  and  in  confider- 
ation  that  the  plaintiff  would  forbear  him,  &c.  promifed  to  pay 
the  debt  due  by  teftator  to  the  plaintiff,  and  defendant  pleaded, 
that  at  the  time  of  the  promife  made,  B.  was  of  the  age  of  16 
years,  and  the  threejuftices  feemed  to  think  that  this  was  a  gocd 
pka  for  the  reafon  arorefaid.] 

3.  Some  bonds^  in  which  the  tejlator  was  bounds  were  afftgned  to 
the  queen,  who  brought  a  fcire  facias  againfi  the  infant  executor,  and 
be  pleaded  that  S.  and  £•  were  adminifirators  during  his  minority. 

This  was  held  to  be  no  good  plea.     But  he  was  rul&d  to  anfwer  as     [  97  1 
executor.    Godb.  104.  in  pL  122.  cites  Hill.  33  Eliz.  in  the  £x^ 
chequer.     Miller  v.  Gore. 

4.  If  the  will  be  proved  before  the  adminiftration  committed^      ^ 
the  a3ionfbail  be  in  the  name  of  the  infant  executor.    Per  Periam  J. 
Le.  155.  pi.  216.  Trin.  32  Eliz.  C.  B.  in  cafe  of  Ivory  v.  Fry. 

5.  Debt  againft  an  adminiftrator  durante  minore  state,  and  G<ild&.f3«, 
pending  the  aBum  the  infant  executor  came  to  the  age  of  I'j  years ;  the  ^jadgoi  m 
Court  was  in  great  doubt  whether  the  a£lion  was  abated  or  not.  good  pin. 
Moor^  462.  pi.  648.  Hill.  39  Eliz.  Ford  v.  Granvill.  "^Lu^i 

342t  by  the  reporter  a^  a^i^^fi^ 

6.  M.  an  infant  being  made  executrix  by  C.  executor  to  E.  admini^ 
Jlration  of  the  goods  of  C  was  granted  to  one  F.  durante  minore  at  ate 

ef  M.  In  an  a£Hon  againft  F.  as  adminiftrator  during  the  mino- 
rity of  M.  the  infant  executrix,  and  found  for  the  plaintiff,  it  was 
moved  in  arreft  that  F.  the  defendant  fhould  have  been  named  admiri^. 
Jhator  de  bonis  E.  not  admintfiered  by  C.  but  adjudged  well  enough, 
becaufe  the  grant  of  the  adminiftration  comprehends  the  goods  of 
both.  Hob.  246.  pi.  311.  Hill.  5  Jac.  Norton  v.  MoUineux. 

7.  Debt  againfi  an  adminiftrator  durante  minore  atcUe  of  7*.  P.  the 
enecutor,  in  which  the  plaintiff  declared  and  averred,  that  the  faid 
y.  jP.  nuas,  and  yet  is,  within  the  age  of  l\  years.  It  was  moved 
that  the  declaration  was  ill,  becaufe  it  did  allege  that  the  executor 
was  within  the  age  of  21  years,  whereas  the  adminiftration  du- 
nnte  minore  actate  ceafes  at  the  age  of  1 7  years,  and  though  he  is 
not  21,  yet  he  may  be  j'j  and  more ;  and  fo  was  the  opinion  of  all 
the  juftices,  and  judgment  was  ftayed.  2  Brownl.  247*  Pafch. 
9  Jac.  B.  R.  Bromehead  v.  Rogers. 

8.  The 
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8.  The  plaintiff  *s  huiband  made  an  infant  executor  to  prevturt 
payment  of  debts ^  but  he  being  not  fit  to  undertake  it,  he  made  ano- 
ther adminiftrator  for  him  during  his  nonage,  yet  he  liable  for 
payment  of  debts,  Totb.  173.  cites  Mich.9  Jac.  Lady  Lopping- 
ton  V.  Barnes- 

9.  In  a  deva/lavit  fuch  adminiftrator  (hall  be  charged  on  the 
fpecial  matter.     Lat.  160.  267.  Trin*  a  Car. 

BrownU  10.  K.  the  mother ^  and  %  her  Jin  an  infant  (f  one  year  old ^  ^ere 

JOT.  S.  C.    fnade  executors ^  and  admtnijiration  was  granted  to  her  during  the  nti* 

veri>i9,  and    ^^'^  ^f  her  fin.    She  married  again,  and  then  her  huiband  and 

leems  only    Jhe  ( as  executrix)  brought  an  aiiion  of  debt  agMnJl  the  defendant ^  %uia 

atrw^flation  pUaded  in  abatement  that  the  infant  vkjs  not  named  j  the  plaintiffs  «u 

pHed^  that  J.  at  the  day  of  the  writ  purchafed  was^  and  yet  is^  under 

the  age  of  \^y  and  upon  a  demurrer  to  that  plea  it  was  held  that 

the  plea  was  good  \  but  if  it  had  been  fet  forth  Jpecially  in  thedeclara^ 

tion  that  there  wof  another  executor  under  age^  though  n$t  joined  in 

the  aBion^  it  might  have  been  otherwife.     Yelv.  130.  Trin.  6  Jac- 

B.  R.  Smith  v.  Smiths 

Tlienot  XI.  ^^^i/ff/was  brought  by  the  adminiftrator  durante  minore 

aT«rring  fo    state  of  J.  S.  agaiuft  the  defendant  as  bailiff  of  the  mancnr,  and 

Anrtor*"**'    ^o^^^  ^^r  the  plaintiff.    It  was  moved  in  arreft  of  judgment,  bo- 

iriaintifFIiad  caufc  It  was  not  Jbewed  that  the  infant  was  within  the  age  of  \i 

ten  bad,      years  J  fed  non  allocatur.     For  it  Jhall  not  be  intended  unlefs  it  be 

cured  bt       ihewed  that  he  was  above  the  age  of  i*]  years,  and  efpecially  when 

vcrdia.  2      the  defendant  hath  admitted  the  plaintiff  to  bring  the  oBion^  and  bath 

Sid.  40. 60.  pleaded  to  iffue.    Cro.  C.  240.   pi.  2  c.  Mich.  7  Car.  in  B.  R. 

Owen  V.      Wells  V.  Somes. 

Uoiden. 

f  p8  ]  12.  In  fcire  facias  by  executor  during  minority  on  recognifance  made 
to  himfelf  as  bail  to  hisfirfl  aBion  on  which  he  recovered^  the  defend- 
ant pleaded  that  after  the  recovery^  and  before  the  fcire  facias,  the  in^ 
fant  came  of  age,  to  which  the  plaintiff  demurred  ;  and  per  Cur. 
though  it  hath  been  doubted  whether  the  infant  may  have  fcire  facias , 
yet  never  whether  the  admin ijlrator  may  ;  but  this  being  a  recogni- 
fance made  to  the  adminiftrator  he  muft  have  the  cofls  at  leaft  j 
&  judic'  pro  quer*.  2  Keb.  877.  pi.  46.  Hill.  23  &  24  Car.  a. 
B.  R.  Emelies  v.  Weekes. 

13.  B.  devifes  a  legacy  to  C.  and  sfiakes  D.  his  executor  and 
dies.  D.  makes  £•  an  infant  his  executor  and  dies,  and  admini* 
ftration  is  committed  toF.  durante  minora  aetate  of  E.— C.  the  le- 
gatee fues  F.  in  the  fpiritual  court  for  his  legacy,  and  F.  moved 
for  a  prohibition,  but  the  Court  denied  it ;  for  although  an  ad- 
miniftrator of  an  executor  is  not  an  adminiftrator  to  tlie  firft  tei^ 
tator,  yet  an  adminijlrator  durante  minore  atate  is  loco  executoris^ 
and  may  befuedy  as  the  executor  of  an  executor  may.  Freera.  Rep.  288. 
pi.  335.     Anon. 

1 4.  Dtht  was  brought  againfl  the  widow  as  adminiflratrix  upon  a 
bond  of  her  ht/Jband.  She  pkadcd  in  abatement  that  her  h^fhani 
made  a  w'lUy  and  his  fin  executor  ivho  was  an  infant  ^  and  that  ad$ni 
ni/Iratic/iy  with  the  will  anricxt'dy  was  granted  to  her  durante  minora 
4etate  of  the  infant  executor,  unde  ex  quo,  &c.  and  upon  a  fpe- 
cial 


cial  demurrer  to  this  plea  the  plaintiff  had  judgment,  bccaufc  the 
ifmdant  did  not  aver  her  plea  by  a  hoc  paratus  ejl  verificare* 
I  Lutw.  20.  Mich.  2  Jac.  2.  Little  v.  Plant. 

15.  It  bath  been  a  great  quejlion  in  our  books,  if  the  executor  or  S.  P.  HoU 

adndnifirator  durante  minore  atate  continues  the  pojfejjion  of  the  goods  *?^'  **^' 

after  the  full  age  of  the  executor^  or  wafles  them^  how  hefball  be  charged  ,•  Hiu:  i  tJk. 

and  there  ate  feveral  opinions,     ^ome  held  that  he  may  be  fued  as  Chandler  t. 

executor  de  fon  tort;  but  this  was  denied  by  others,  becaufe  he  d^batouT' 

comes  to  the  pofleffion  of  the  goods  lawfully.     Others  hold  that  he  the  Coaii^ 

may  he  fued  as  adminijlraior  durante  minore  atate ^  becaufe  afiranger  l>ow  the 

cannot  knoiu  the  age  of  the  rightful  executor,  and  the  only  notorious  aB  2^]^^ 

for  difaroering  of  this  is,  the  ceaftng  of  the  adminiflrator  durante  mi--  relieved^ 

nore  ^ate  to  intermeddle ;  and  of  this  opinion  was  Hob.  to  which  ^*  "«^ 

Windham  agreed.     But  feveral  held  that  he  may  be  charged  upon  taking^ 

the  fpeciai  matter  difclofed ;  and  this  was  not  denied  by  any.  him  the*^ 

Sid.  C7.  pi.  24.  Mich,  n  Car.- 2.  B.  R.  Lawfon  ▼.  Crofts.  ocecutor* 

^ '     *^  ^  Aip ;  for 

the  goods  never  came  to  the  hands  of  the  new  executor,  though  perhaps  he  may  hare  an  adion  asainft 
the  former  executor,  for  fo  much  as  he  did  not  lawfully  adrainifier ;  for  agaiitft  the  vendees  be  caa 
have  no  remedy,  or  elfe  the  old  executor  may  remain  an  executor  Itlll  for  that  purpofe,  the  other  beinc 
none  in  effed  for  tfaofe  gsods,  like  the  cafe  of  a  (heriff  that  does  not  deliver  his  prifoner,  that  ht  hat  in 
cxecadoo,  to  the  next  iheriff. 

16*  Adminiflrator  de  bonis  non  durante  minore  aetate  of  Re* 
becca  Wood,  brought  a*£lion  of  covenant  againfi  the  hufband  and 
mfe  nvho  luas  executrix  of  the  former  hufbandy  &c.  and  averred  that 
Rebecca  was  under  age  \  the  defendants //fa J  i»  bar,  that  after  th* 
laf  cotitinuance  Rebecca  came  of  age;  the  plaintiff  demurred,  but  it 
was  never  argued,  for  he  could  not  maintain  it,  the  plea  being 
good,  for  as  foon  as  Rebecca  came  of  age  the  action  was  detCD- 
mined.     Lutw.  338.  Mich.  3  W.  &  M.  Major  v.  Peck. 

17.  And  in  tl  fcire  facias  brought  by  an  adminifrator  durante  ab^ 
fentia  of  another,  upon  oyer  of  Vhe  foire  facias,  the  defendant  de- 
murred, and  exception  was  taken  that  the  adminiftration  was 
void*  But  the  Court  held  clearly  that  this  adminiftration  was 
good,  and  that  payment  of  the  debt  tofuch  adminiflrator,  after  the  re* 
turn  of  the  next  of  kin,  and  before  notice,  is  good,  and  that  though  ac-  [  99  J 
tions  brought  by  fuch  an  adminiftrator  ihall  abate  when  the  right 
perfon  comes,  but  a£lions  brought  againft  him  ihall  not,  but  fhali 
be  continued  againft  the  rightful  adminiftrator.  Lutw.  342.  cited 
by  the  reporter  as  adjudged  Pafch.  3  W.  3.  B.  R.  Clare  v.  Hedges. 

1 8*  But  if  fuch  adminiftrator  be  plaintiff  and  does  not  aver  it,  the  U.  Raym* 
defendant  by  pleading  admits  the  authority  of  the  plaintiff" to  bring  ac-  ^*P*4<^^- 
tion.    Lutw.  632.  Hill.  9  W.  3*  Beale  v.  Simpfon.  ggl]  p* 

agreed  per 
tot.  Cor.  and  jadgment  accordingly* 

19.  A£bion  againft  adminiftrator  durante  minoritatc  as  general  J^-  Raym. 
adminiflrator,  he  pleads  in  abatement  that  he  was  but  a  fpeciai  i^|]p,^' 
adminiftrator  during  minority  of  his  wife,  but  did  not  aver  that  accordingiyi. 
Jbe  was  flill  under  age,  and  for  that  reafon  there  was  judgment 
againft  him  to  anfwer  over*    Carth.  432.  Mich.  9  W.  3.  B.  R* 
Sharks  v.  Crofts. 

00.  Then 


^9 
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ta.  Rajrm.  ^o*  Then  he  pleaded  in  bar  that/»£r  damin  continuance  the  in* 
aeT  s?c.  fi*^  ^^^  which  was  from  the  laft  term  ;  but  it  was  ovcr-rulcdt 
ft  s.  p.*  '  becaufe  it  was  contrary  to  what  was  now  admitted  on  record,  fo 
accordingij  judgment  was  given  againft  him*  Carth.  432.  Mich.  9  W.  3. 
g.f'jl*       B.  R.  Sparks  v.  Crofts* 


(L.  2)    Adminiftration  Durante  Minore  JBtate. 
In  what  Cafes  grantable ;  and  to  whom. 


I.  OUCH  adminiftration  cannot  be  granted  rfier  17,  and  if  it  i^ 
"^  it  is  T<nd.    5  Rep.  29.  Hill.  41  &  4a  Ehz.  C.  B.  in  Prince's 
cafe. 

2.  If  one  makes  tnvo  cMccutors^  one  ly  yearly  and  tie  other  under^ 
adihiniftration  during  minority  is  void,  liecaufe  he  of  17  may  exe- 
cute the  will.     BrownL  46.  Mich.    14  Jac.  Anon. 

3.  Such  adminiftration  is  not  within  the  ftatute  of  21  H.  8.  to  be 
granted  of  neceflity  to  the  widow  of  the  teftator ;  becaufe  there  is 
an  executor  all  the  while  \  but  othemrife  perhaps  if  the  executor 
were  made  from  a  time  to  come.  Per  Cur.  Hob.  250.  pL  329.  ia 
cafe  of  Briers  ▼•  Goddard. 

.4.  Adminiftration  during  minore  aetate  cannot  be  granted  if 
pfie  of  them  is  of  full  age.  "Per  Twifden.  Mod.  47.  Mich* 
21  &  22  Car.  2.  B.  R. 
a  Jo.  119.  J.  Where  one  of  tie  executors  £f  an  ifrfant  and  cannot  prove  Ae 
thaf  no*^'  willy  adminiftration  durante  fua  minontate  may  be  granted  to  the 
judgment  Other,  who  ftiall  bring  the  aAion  alone,  and  it  is  not  inconfiftent 
^  h  ^^Mk  •  ^^  ^  ^^  adminifter  in  fuch  cafe  ;  for  this  is  not  granted  as 
for  Wright'  upon  a  dying  inteftate,  (for  the  will  is  proved),  but  only  to  enable 
tbe  defend-  him  to  fuc  alonc,  bccaufc  the  other  is  not  capible  to  prove  the 
^T  e^  *  teftament,  and  fo  not  to  join  with  him,  and  he  cannot  fue  alone  ; 
diTur,  refolved  per  Cur.  2  Lev.  239,  240.  Hill.  30&  31  Car.  2.  B«R* 
the  Court  Colbomc  V.  Wright ;  and  cited  the  cafe  of  Hatton  v.  Mascue^ 
U^nt!^  c^^^ercd  15  Car.  2.  in  B.  R.  Rot.  703.  the  roll  of  which  was 
againft  a      brought  iuto  court,  and  appeared  to  be  fo  adjudged. 

manifeft 

duty,  and  thefeupon  he  agreed  the  caufe  aa  the  reporter  thinks.  Bnt  if  he  fues  in  hit  *  own  nime  only* 

and  names  not  the  mftnt,  the  aftioa  will  abate.   Brownl.  loi.  Trin.  6  lac.     Smith  v.  Smith.       '  ^ 

Yciv.  130.  S.  C.   ic  S.  P.  adjudged.  —  S.  P.   hj  Twifden  J.   Mod.  47.   Hill,  m  *  as 

Car.  z.  B.  R. 

*  (  100  ] 

Skinn.  155.  6.  The  brother  died  inteftate^  leaving  one  fifier  an  infant^  wboie 

5 <  i  16^  S'^^"'^  g^^^f^dntotier  was  ajfigned  ter  guardian^  and  tietrupon  Jhe  ch^ 

Car.  2.  tawed  admimjtration  durante  minore  utate  $  and  now  the  plaintiff  in 

B.  R.  the  the  prohibition,  who  was  tie  grandfatier  to  tie  infant^  f^ggtfi*^9 

rued'  mi  ^^  ^*^  admintftration  nvas  granted  by  furprixe^  and  tiat  he  being 

the  Court  nearer  of  kin,  admini/lratum  ought  to  be  granted  to  Um.     It  was  ar- 

incUned  gued  that  it  is  not  material  who  Oiall  be  adminiftrator,  for  it 

^ibklon  "^*"g  durante  minore  «tat«,  he  has  no  power  over  the  cftate  s 

Aould  2                                                                  that 
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tKat  fincc  the  orJUnary  hamo  original  power  in  tKis  Cafe,  and  this  ^*^^  >  »od 

being  a  fpecial  kind  of  adminiftration,  when  he  has  once  executed  ^l^^  ^, 

that  power  be  fiall  not  repeal,  it;  and  the  Court  inclined  to  that  gument  the 

opinion.   ^  Mod.  23.  Mich*  34  Can  2,  B.  R.  Ld^  Grandifon  v.  ^f"/*  were 

A      ^  r      r  Tv^         ^  •/  ■  of  the  lame 

Coiinteb  of  Dover,  ^i„ion, 

■1^  denied  tluit  the  ordinaiy  vrithovt  cauie  could  repeal  an  adamiftration  before  the  ftatute  of  H«  8. 

7.  Before  the  Jladute  of  E.  2*  there  was  m  adminlftrator  durante 
muute  ^ttate  /  hut  in  cafe  where  an  infant  was  made  executor  ;  but 
uov  there  is  an  adminiftrator  durante  minore  2etate  where  an 
iafiant  b  admin'iftratory  as  well  as  where  he  is  executor.  Arg. 
Skin.  155.  HilL  35  &  36  Can  2*  B.  R.  in  cafe  of  Ld.  Grandifon 
V.  Countels  of  Dover. 

3.  Where  a  man  makes  an  infant  of  tender  years  executor,  if 
adminiftration  durante  nunore  xtate  be  granted  fpecially  ad  opus 
commodum  (^  uti/itatem  of  the  infant,  there  the.  adminiftrator  can- 
not make  a  ki^e*  But  if  it  be  granted  generaHyj  ratione  minorii 
MtatiSf  he  may  recover  debts  and  duties,  and  make  leafes,  which 
ihall  be  good  until  the  executor  comes  to  17,  and  alfo  (as  fome 
faj]  till  he  enters ;  6  Rep.  67.  a.  But  per  tot.  Cur.  where  admini- 
ftration is  granted  durante  minore  aetate,  there  adminiftration 
fliall  not  determine  until  the  party  come  to  21  years  of  age;  be- 
caufe  the  ftatute  for  granting  of  adminiftrations  requires  admini- 
ftrators  to  give  bond,  which  an  infant  cannot  do.  L.  P.  R« 
41, 42.  cites  Pafch.  8  W.  in  B.  R. 

10.  The  ordinary  may  grant  adminiftration  during  minore  aetate 
l9  whom  he  fUafes.  Gibb.  163.  Mich.  4  Geo.  2.  B.  R.  The 
King  V.  Bettefworth. 

11.  An  adminiftration  durante  minore  xtate  ought  not  to  he  com^ 
mitteJ  to  one  that  is  very  poory  though  fbe  is  guardian  and  next  of  kin 
to  the  infant*  Where  this  Court  fees  reafon  to  think,  that  there 
will  be  a  mifapplication  of  the  efiedis  of  the  inteftate,  and  an 
abufe  and  wafting,  to  the  prejudice  of  an  infant,  by  a  limited  ad- 
miniftrator, who  is  only  a  truftee  for  the  infant,  it  is  incumbent 
on  this  Court  to  take  care  that  the  infant  be  not  prejudiced.  Aud 
the  Court  vrill  appdnt  a  receiver  of  a  perfonal  eftate^  notwithftanding 
adminijhration  is  granted  of  it,  Barnard,  (jhan.  Rep.  23,  24. 
Pafch.  1740*  in  the  cafe  of  Havers  v.  Havers. 


(L.  3)     Adminiftrator  Durante  Minore  -£tate.        [  loi  ] 

When  Tuch    Power  determines:    and   the    EfFeifl 

thereof, 

I.  aDMINI&TRATORS^  during  the  minorityy  had  judgment 
•^^  in  debty  and  before  execution  fued^  the  executor  came  to  his 
oge  rf^  I']  years ;  and  how  this  execution  fhall  be  fued  comes  the 
qucftion,  for  the  power  of  the  adminiftrator  was  determined  by 
the  attaining  of  age  of  17  years  by  tlie  executor,  and  the  executor 

was 
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was  not  party  td  the  record,  and  for  that  he  could  not  fuc  cxe-» 
cution,  but  itfeems  that  the  executor  may  fue  fpecial  fcire  facias  upon 
the  record  J  and  fo  fue  execution  in  his  own  name,  a  BtownL  83* 
Anon,  fays  fee  27  H.  8*  7.  a^ 
ThedifFcr-  2.  Adminiftration  durante  minore  wtate  of  an  infant  executor 
SJol'the     ^'^^  at  IT*    5  Rep*  29.  a.  HilJ*  40  Eliz.  C.  B.    Piggot's  cafe. 

adminlftradon  is  granted  during  the  minority  of  an  infant  executor,  or  an  infant  adminiftrator  ;  In  the 
firft  cafe  it  ceafes  at  17,  but  in  the  laib  cafe  not  till  21.  i  Salic.  30.  pi.  7.  Pafch.  13  W.  3.  B*  R* 
Freak  v.  Thomas.  Ld.  Raym.  Rep.  667.  S.  C.  the  fame  diverfity  by  HoltCh*  J. 

This  cafe  3.  //^«/ ^Af^r///r/Af  tatcs  barori  before  1 7*     Adminiftration  du«« 

''^^Kin*^.  ^"^^  riiinore  aetate  fhall  ceafe  if  the  baron  be  of  full  age* 
affifted  per  *  5  Rep.  2$!.  b,  Mich.  41  &  42  C._  B.    Prince's  cafci 

Raymond 

Ch.  J.   and  held  that  adminiftration  does  not  ceafe  by  executrix  under  17  taking  baton  of  fiiU  age. 

Mich*  1 730*     I-d.  Strafford  v.  Jones.  And  they  cited  Went.  Off.  of  Executors,  213.  which 

book  they  faid  was  wrote  by  Judge  Dodderidgfe.     (See  thisc  afe  reported  2  New.  Abr.  382.) 

3  Wms.'s  Rep.  88.  Jones  v.  Ld.  Strafford,  S.  C.  abd  held  by  Ld.  Ch.  King  and  Ld.  Ch.  J.  Ray. 

mond  contrary  to  the  opinion  in  5  Rep.  in  Prince's  cafr^  and  obferved  that  the  fame  is  not  takeil 

Bodce  of  in  any  other  co-temporary  reporters,  as  in  z  And.  132.     Cro.  Eiis.  718,  7x9.  and  3  Le. 

%•}%•  and  that  the  book  intitled  The  OfHce  of  Executors  marvels  at  the  report  in  5  Rep.  and  fays,  that 

he  has  iiEen  the  cafe  otherwife  reported  in  this  point. 

4,  If  adminiftration  be  granted  during  minority  of  ttvo  infants^ 
and  one  dies,  yet  the  adminiftration  continues.  Brownl.  47.  Pafch. 
10  Jac.  Anon. 
Though  It  5.  Adminiftration  is  granted  durante  minore  atate  offtx.  When 
A*t b*^*Ac^  o«tf  of  them  comes  to  the  age  ofiT,  the  adminiftration  ceafes,  and  the 
n^aacon-  law  in  this  point  is  not  altered  by  the  ftatute  of  22  &  23  Car.  2. 
cerning  ad-  and  judgment  accordingly.  2  Jo.  48.  Pafch.  28  Car.  2.  B.  R« 
tf^Z  Joyner  v.  Watts. 

is  to  give  bond,  and  that  he  cannot  do  before  he  is  21,  and  the  Court  will  not  grant  adminiftration  to 
him  fince  that  ftatute,  and  fo  the  teflator's  debts  ^11  not  be  recoverable ;  but  notwithflanding  the  Court 
gave  judgment  againft  the  plaintiff  j  and  Wild  faid,  though  he  cannot  give  bond  himfelf  yet  he  may 
be  bound  by  his  furccics.  Freem.  Rep.  425.  pi.  569.  Pafch.  1676.  Taylor  v.  Watts,  S.  C.  ■  ■■— 
But  L.  P.  R.  41,  42.  cites  it  as  held  per  tot.  Cur.  Pafch.  8  W.  3.  B.  R.  that  it  ihall  not  deter- 
mine  till  the  party  comes  to  21,  becaufe  the  flatute  for  granting  adminiftrations  requires  adminiflrators 
to  give  bonds,  which  an  infant  cannot  do.  S.  P.  cited  Arg.  as  adjudged  in  fi.  R.  accordingly! 

and  agreed  by  the  other  (ide.     Le.  74.  pi.  loi.  Pafch.  29  £liz.  C.  B. —Brownl.  46.  3.  ?• 

aceordingly.-— 5  Rep.  9.  Trin.  34  £lit.  B.  R.  in  Brudenell's  cafe,  S.  P.  but  no  refolution. 

♦  [    102  ]  . 

5Mod.395.  (J,  The  diverfity  is,  if  adminiftration  be  granted  durante  mi- 
CombTIT?-  ^^^^'^^^  rf  ^^  executor,  there  the  adminiftration  Ihall  ceafe  when 
S.  c'and  '  the  exccutor  comes  to  17 ;  but  if  the  adminiftration  be  granted 
fame  diffe-  durante  minoritate  of  one  who  is  not  an  executor,  but  only  ad" 
HokCh!  J.  fniniflrator,  there  *  adminiftration  durante  minore  aetate  does  not 
becaufe  an'  ccafe  till  21.     Jud'  pro  quer'  per  Cur.    12  Mod.   194.   Pafch. 

executor  by     jq  W.  2.     Atkinfon  V.  Comifli. 

the  civil  law  ^^    ^ 

may  uke  that  ofHce  upon  him  at  17,  but  an  adminlflrator  being  created  by  flatute,  the  time  of  his  fsQ 

agemuft  according  to  the  common  Uw. Carth.  446.  S.  C.  adjudged  accordingly. 1  Salk.  29. 

pi.  7.  Pafch.  13  W.  3.  B.  R.  Frckev.  Thomas  S.  P.  adjudged  accordingly.  And  the  reporter  fay^j 
sote  a  ncceffity  for  this  i  for  the  fpiritual  court  will  not  grant  adminlflration  to  anyone  under  ait 
and  this  is  by  conflrudiion  of  the  flatute  of  diftributions,  becaufe  they  are  to  give  bond,  ^c.  ■ 

Ld.  Raym.  Rep*  33S.  cites  S.  C.  as  adjudged. 12  Mod.  501.  Reek  v.  Thomas  S.  C.  adjudged 

accordingly. S.  P.  per  Cur.  Comyns's  Rep.  112.  pi.  72.  Pafch.  13  W.  3.  B.  R.  in  cafe  of 

Fieke  v.  Thomas.—  Comyns's  Rep.  159,  160.  Trin.  7  Ann.  C.  B.  Edmonds  v.  Shaler,  the 

S.  P.  accordingly* 

7.  If 
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7.  If  an  infant  executor,  after  17  years  of  tigCy' apnts  to  a  legacy  I^'nf>nt 
hefore  the  dtbts  are  paidy  the  aflent  is  void  j  or  if  he  do  any  aB  that  affcncs  to  a 
siiill  he  a  devajlavitj  or  a  wafting  of  the  goods  in  another  executor  legacy  be- 

of  full  3^e,  it  lliall  not  bind  him.  R.  S.  L.  voj.  i*  44.  cites  Wood's  f°'«^/7,  it    • 

^nit.  55b.  force  to 

make  it  fettle  In  the  legatee.     Went.  Off.  Executors,  213,  2X4« 

8.  An  adminiftration  is  granted  during  the  Minority  cf  Jour  inhnt 
children,  om  of  ivhrtmy  being  a  daughter j  marries  an  hufband  who  is 
of  age.  The  adminiftration  is  not  determined.  3  Wms.'s  Rep.  81. 
Mich.  1730.     Jones  v.  Com'  Strafford  &  ai'. 

9.  If  adminiftration  be  granted  during  the  minority  offiur  infants,  Brownl.  47* 
TCcA  one  dies y  this  does  not  determine  the  admitiifiration  ;  contrary  to  f.P.accocd- 
the  opinion  in  5  Rep.  Brudcnel's  cafe.  3  Wms/s  Rep.  89*  Mich, 

1730.    Jones  V.  Com'  Strafford  &  al'* 

(M)     Adminiftrator  durante  Minore  iEtate* 
The  Power  of  fuch  Adminiftrator. 

[r.    ADMINISTRATOR  durante  minore  ?etate  rmy  fell  thi 
^w^/  of  the  tcftator,  and  pay  debts ^  and  do  all  other  things 
tehich  an  executor  may,     P.  42  El.  B.  R,  per  Cur.]  • 

[2.  An  adminiftrator  durante  minore  jetate  may  have  an  aftion 
of  trover  and  comber/ton  of  goods  of  the  teftator,  for  he  lias  more  than 
die  bare  cuilody  of  them,  for  he  has  the  property  itf;::lf.  Ad- 
judged P.  42  Eiiz.  B.  R.  per  Cur.     Sethe  against  Setiie.] 

[3*  If  an  adminiftration  durante  minore  jetate  be  repodledy  and 
another   made  admini/Jrator  durante    minore  atate^  and  the   fecund 
adminiftrator  brings  the  jirjl  adminijlrator  to  account ^  and  after  releafes 
to  him,  yet  the  infant  at  full  age  may  compel  the  firft  admini-        _'_  -. 
ftrator  to  account  again  to  him,  *  and  the  firft  account  to  the  fjcond    •  FoI.  9I1. 
adminiftrator,  and  his  releafe  fhall  not  be  aiiy  bar  of  it ;  for  the  re^  ^—  -y^^-i 
ieaje  of  fuch  adminiftrator  is  not  good  unlefs  it  hz  for  Uicli  caufe  for 
which  he  ought  to  make  it.     Mich.    10  Ja.  per  Cur.] 

4.  Ajx  adminiftrator  durante  minore  a^tate  of  an  inhult  executot 
\s2.^  judgment  in  an  acjlion  of  debt  brought  by  him  for  money  due  to 
the  teftator,  and  the  defendatit  beifig  in  execution^  the  infant  executor 
cameof  full  age.  It  was  moved  that  he  might  be  difcharged  out  of 
prifon,  becaufe  the  authority  of  the  adminiftrator  is  now  deter- 
mined, and  he  cannot  acknowledge  fatisfaftion,  nor  make  acquit-*  f  103  1 
tances,  &c.     Windham  and  Rhodes  held,  that  the  recovery  and 

judgthent  Hvasjlill  in  forcCy  but  the  party  might  be  relie^oed  by  an  audita 
querela,     GoJb.  104.  pi.  122.  Mich.  28  &  29£liz.  C.  B.  Anon* 

5.  Adminiftrator  during  minority  of  an  executor  cannot  ^r/iw/  aAnd.x^i^' 
a  term  of  which  teftator  died  feifed  during  minority  of  executor^  for  P*'  7^'.  S-C. 
he  has  but  a  fpecial  property  ad  proficuum  executoris,  but  not  a  buT^that^^ 
general  property  as  another  executor  or  adminiftrator  has,  and  may  fell  fat 
therefore  \i\s  f ale  of  goods  ^  unlefs  they  are  bona  peritura,  or  if  it  be  *^?*  ^ 
for  neceffity  for  payment  of  debts  which  he  19  chargeable  to  pay,  ^cRcf  oa 
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V.  simrfon,  fliall  not  hind  ;  but  he  may  fue  and  be  fued,  and  yet  his  is  but  a 
He^il  rather  li"^i^c^  authority,  and  like  one  that  has  letters  ad  colligendum, 
a  bailiff  to  &c.  there  he  may  fell  bona  peritura  as  fruit,  &c.  Cro.  E.  718. 
the  infant      p]^  ^5,  Mich.  41  &  4^  Eiiz.  C.  B.  Pricc  V.  SimpfoH. 

than  an  ad-     *      ^  -r  ^  m. 

mlniftrator,  per  Windham  and  Rhodes  J.     3  Le.  178.  pi.  367.  Mich.  35  Eli«.  C.  B.  feemt  to  be 

S»  C.   ■      ■    Godb.  104.  pi.  12%.  Mich.  aS  &  29  Eliz.  S.  P.  by  Wjndham  and  Rhodes  J. 

Whether  6,  AdminiftratoT  during  minore  aetate  cannot  aj/ent  to  a  legacy 

«iftJator^"     "'^^^'^     *^^^      ^     ^^^^'     ^^     P^y    ^^^^^'        5    ^^P-    ^9-  ^-     ^^^' 

aflendngto    41  &  42  Eliz.  C.  B.  Princc's  cafc,  alias  Pricc  v.  Sympfon. 

the  devife 

ol'  a  tena  is  good  was  doubted.     Cro.  £•  719*     Price  v.  Simpfon. 

7.  Adminiftrator  durante  minore  aetate  of  a  leafe  to  commence 

after  the  death  of  lady  M.  demifes  it  for  10  years  (the  infant  being 

three  years  old),  adjudged  a  good  leafe,  and  it  enured  as  an  inter ejfe 

termini  to  commence  after  the  c^tath  of  lady  M.  but  if  adminiftra- 

tion  be  granted  fpeciallyj  as  in  the  cafe  5  Rep.  29.  b.  in  Prince's 

CASE,  viz.  adminiilrationem  omnium  bonorum  ad  opus^  -  commo- 

dum  &  utilitatem  executoris  durante  minore  aetate  «non  aliter 

nee  alio  modo,  &c.  fuch  fpccial  adminiftrator  cannot  make  fuch 

demife.     6  Rep.  67*  b.  Mich.   4  Jac.   C.  B.  Sir  Moile  Finch's 

cafc. 

Roll.  tit.  8.  If  fuch  adminiftrator  recover  in  debtj  and  then  the  executor 

fm^^^r**"     comes  of  age,  he  fliall  fue  execution.  Cro.C.  227*  Arg.  cites  9  Jac. 

citils-P.'    C.B.  Preft'scafe. 

adjudged 

Mich.  Jac.  C,B.  Wright's  cafc.  S.  C.  cited  Lutw,  344. 

■/ 

9.  If  teftator  makes  an  infant  executor  and  appoints  B.  to  be 
executor  during  his  nonage^  expreffing  it  to  be  only  for  the  benefit  (f 
the  infant  executor ^  he  doubts  whether  tjiis  temporary  executor  ftands 
any  whit  reftrained  from  what  pertains  to  the  power  of  an  abfo- 
lute  executor,  and  diftinguifties  between  an  executor  fo  made  by 
the  very  proprietor  of  tlic  goods,  and  an  adminiftrator  during  mi- 
nority conftituted  by  the  ordin;iry.  Went.  Off.  Executor,  214. 

10.  Keeling  conceived,  th7it  fnce  21  //.  8.  cap.  5.  the  cafe  of 
aJminifiration  during  minority  of  one  next  of  kin,  and  to  his  ufe  and 
profit^  is  now  merely  as  a  bailiff,  artd  all  one  with  an  admini/lrator 
during  minority  of  an  executor,  and  fo  his  reletfe  is  not  good,  he  having 
but  a  bare  autliority ;  and  to  this  whole  Court  agreed,  Windham 
abfente^  judgment  for  the  plaintiff  nifi.  2Keb.  30,  pi.  62.  Pafch. 
18  Car.  2.  B.  R.  Thackftone  v.  Hulmlocke. 

In  cafe  of  II.  Adminiftrator  durante  minore  setate  cannot  fell  kafes  unleTs 

^^^^^^  there  is  not  fufficient  otherwife  to  pay  the  debts  of  teftator,  or 

india*^Com-  Other  rcafouable  caufe.  2  And.  132.  pi.  78.  Mich«  41  &  42  Eliz. 

pany  by  ^  Prince  V.  Simpfon. 

fuch  admi- 
niftrator, and  the  buyer  having  full  notice  that  it  was  the  ftock  of  the  iofant,  the  fale  was  decreed  t» 
be  fraudulent.     Fin.  R.  298.  Pafch.  29  Car.  a.     Munn  v.  Dunkio. 

I^  ^°4  ]  •  ,  .    .  . 

Ibid.  4.75.  12.  Kfuit  begun  by  fuch  adminiftrator  is  determined  by  the  aire  of 

]^^^  the  infant^  fo  t^t  the  iufapt  niuft  begin  de  novo  unlefs  a  decree  be 

madif 
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toJlf,  and  then  if  an  account  be  before  a  mafter,  the  infant  on  a  bar  if  any 
biii  by  him  for  that  purpofe  may  be  allowed  to  proceed ;  per  [ad^evcr"* 
Ld.  Wright.    Ch.  Prcc.  174.    pi.  145.    Mich.  1701.   Jones  v.  been  done, 

BaiTct.  and  it  was 

anr%vered 
that  the  like  had  once  been  done  by  Ld.  C.  Somen  in  the  ca(e  of  Davis  ▼.  Davib,  where  an  admi- 
tti/b.-acor  durante  minore  state  proceeded  to  a  decree  and  account  before  the  Ma.^er,  and  then  the  infanc 
coming  of  age  and  praying,  it  was  allowed  to  go  on  though  much  oppofed^  but  here  it  would  not  be 
grant^;  for  Davis's  cafe  had  proceeded  to  a  decree,  and  though  the  plaintiff' there  was, an  adminiftra- 
tor  durante  minore  aetate,  yet  it  was  cum  teilimento  annexo,  which  by  him  made  fome  difference  ; 
Mad  the  infani  there  had  brought  a  bill  to  have  the  benefit  of  the  faid  proceedings,  and  offered  to  be 
bound  by  them. 


(M.  2)  What  Adions  Adminiftrator  Durante  Mi- 
nore ^tate,  or  other  temporary  Adminiftrators, 
may  bring,  or  be  liable  to  j  and  of  Pleadings  by 
them. 

^»  IJE  cannot  bring  an  aBion  of  debt ;  for  he  is  but  a  fenrant  or  S.  P.  by 

"  bailiffin  fuchcafe.  Per  Dyer.  Ow.  35.  Mich.  13  &  14  Eliz.  J^^^J^^^ 
Anon.  •  Kodes 

agreed. 
Godb.  X04.  pi.  122.  Mich.  28  ic  29  Eliz.  C«  B. 

2.  Note,  it  was  faid  by  Dyer,  that  an  adminiftrator  durante  Bat  the 
n^inoritate  cannot  bring  a&ion  of  debt ;  for  he  is  but  as  a  fervant  or  ^^^2- 
bailiffin  fuch  cafes.   Ow.  35.  Mich.    13  &  14  Eliz.   Anon.  mittcdj 

judgment 
Wng  gi?en  againft  K.m  for  not  averring  that  the  executor  infant  was  under  flic  age  of  17,  fee 

5  Rep.  19.  Hi.].  40  EHb,  C.  B.   Piggat's  cafe. Cro.  E.  602.   Pig'tt  v.  Gafcoyn  and  Furihee, 

Where  the  cafe  wa*^,  that  the  teilator  made  an  infant  executor,  the  pliincjff  took  out  adminiftratioiv 
durante  mimre  artalc,  &c,  and  brought  an  aftion  oi  d?bt  on  a  bond  due  to  llie  teftator,  and  averred 
thu  the  jr.fant  executor  was  living  und  within  the  age  of  21  years  \  now  becaufe  it  did  not  appear  that 
thjjadrainiftrarion  was  granted  whi'.ft  the  infanc  vAas  under  17  yeirs,  therefore  the  piaintifF  was  nonfuit. 

S.  C.  cited  per  Cur.   5  Mod.  395.  Pafch,  10  W.  3.  in  the  cafe  of  AtJcinfon  v.  Corniih. 

S.  C.  cited  firownl.  46. S.  C.  cited  Fxeem.  Rep.  425.  pi.  596.  Pafch.  1676. 


« 


3*  Adminiftrator  during  minority  cannot  fue  or  be  fued  by  the  Per  Dyer 
common  law.  Per  Pcriam  J.  4  Le.  103.  pi.  209.   Mich.  27  Eliz.  ^a^'J^ bring 
C.  B.  in  cafe  of  Kightley  v.  Keightley.  an  aftion 

of  debr. 
Ow.  35.  Mich.  13  &  14  £1  z.     Anon. 

4.  Adminiftrator  daring  minority  of  nn  executor  brought  an  Cio.  E.211, 
adionH)f  debt  on  bond  to  Jirjl  tejlator ;  but  having  brought  it  as  ad-  \]^^ZJ^  \\ 
miniftrator  of  the  firft  executor,  it  was  held  ill,  for  he  (liould  have  F.vrry,  s.c. 
brought  it  as  adminiftrator  of  the  firlt  teftator,  and  for  that  reafon  adjudged, 
the  judgment  was  rcverfed  in  error.    4  Le.  58.    pi.  147.  Trin.  ^cnricterf- 

3 1  Eliz.   B.  R.   LimVCr  v.  Evory.  ed  accord- 

ingly. 

5.  Such  general  adminiftrator  durante -minore  ietatc  fliall  have 
oB'ion  to  recover  debts  and  duties  (for  the  intcreft  of  the  adlions  is 
in,him,  and  ftiall  be  liable  to  all  actions,  for  during  the  time  the 
icftator  died  quafi  inteftatus),  and  he^ay  make  leafes  and  demifes, 

I  2  and 
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and  they  fliall  be  good  till  the.  executor  is  17,  and  fome  fay  till 
he  enters.  6  Rep.  67.  b.  Mich.  4  Jac.  C.  B.  Sir  MoileTinch's 
cafe. 
+  Org.  IS  *  6.  An  a£lion  was  brought  agahijl  admlnijlrator  durante  minoritaie 
(did  not.)  Qf  jjj^  executor,  and  did  not  avtr  that  the  executor  ivas  Jlill  under  17, 
laS.  Tiin*.  "^^^  '^^  Opinion  was  that  he  f  need  not.  But  othjrwife  of  plaintifi 
6  Jac  B-R.  being  fuch  anadniiniilrator.  Hob.  251.  Hill.  13  Jac^  Rot.  970. 
S°'w  ^\       Carver  v.  Haflcrig. 

waibankey  ° 

S.  P.  adjudged  that  the  plaintift'  need  not  flirw  it,  bccaufe  he  is  a  ftranger  to  the  power  given  to  the 
defendant'^  and  may  not  know  what  a;;e  the  uilanc  is  of;  befiJcs  the  dctendant  bv  joining  of  iflue  in 
this  cafe  did  admit  that  his  power  continued  ^  for  otherwilc  the  exception  t«ken  by  the  piaintiflT  (hou!d 
be  pleaded  by  the  defendant  in  difch.irgc  of  himf'-if,  it  I>ing  properly  in  his  notice,  and  it  being  for 

his  own  benefit  to  allege  it. 2  Roll.  Rep.  2co.   Midi.  iS  Jac  B.  R.   Aidred  v.  Walthall,  S.  P. 

Cr-7.  J.  590  pi    12.  WaitI  all  v.  AldrJch,  S.  C.  &  S.  1*.  held  accordingly Roll.  Rep. 400* 

pi.  28.  Trin.  14  Jac.  B.  R«  Hail  v.  Soivin  andDampoit,  S.  P.  adjujgcd  and  alfirmed  in  error* 

7.  The  Court  did  fccm  to  agree,  that  if  an  executor  durante  mtnore 
aiate  do  pay  debts  as  an  executor  ought  to  doy  and  for  what  remains  in 
his  handsy  f  he  account  for  ity  and  deliver  it  over  to  the  beir^  yet  hr 

fhall  not  be  chargeable  to  any  cf  the  creditors.  Frccm.  Rep.  150, 
pi.  171.  Pafch.  1674.  Anoii. 

8.  The  declaration  was  as  adminiftrator  during  minore  setate 
of  three^  ivhereas  the  adminif  ration  luas  granted  during  the  minority  of 

foury  ^nd  it  did  not  appear  whether  the  fourth  was  alive  or  not, 
or  within  the  age  of  1 7  ;  whether  this  be  good  after  verdift  ?  and 
the  Court  fceming  to  be  divided,  the  defendant  agreed  to  accept  a 
new  declaration.  Sid.  185.  pi.  8.  Pafch.  16  Car.  2.  B.  R.  Ben- 
net  V.  Baud. 

9.  B.  devifes  a  legacy  to  C.  and  mahes  D.  his  executor ^  and  dies  g 
D.  makes  ii.  an  infant  his  executor^  and  diesj  and  admiwf} ration  is 
committed  to  F.  durante  minore  rJate  of  E, — C-  the  legatee  fues  F.  in 
the  fpiritual  court  for  his  legacy  ;  and  F.  moves  for  a  prohibition  ; 
but  the  Court  denied  it ;  for  although  an  adminiftrator  of  an  exe- 
cutor is  not  an  adminiftrator  to  the  lirft  teftator,  yet  an  adminiflrator 
durante  minore  atate  is  loco  executorisj  and  may  be  fued  as  an  executor 
of  an  executor  may.  Frcem.  Rep.  288.  pi.  335.  Trin.  1675.  Anon. 

4 Mod.  14.         io»  In  a  fcire  facias  brought  by  adminiftrator  durante  abfentia  of 

Hill.  2  w.  another^  the  defendant  on  oyer  of  the  fcire  facias  demurred,  and 

B.R.' Hodge  ^^ception  was  taken  that  fuch  adminiftration  was  void;  but  the 

▼.  Clare,  Court  held  clearly  that  fuch  adminiftration  was  grantable  by  law, 

S.  c and  that  it  may  be  a  great  conveiiicncy  fo  to  do  ;  for  if  the  next  of 

<jtc°Lutw?*  ^^^  he  beyond  feay  and  fuch  adminiftration  could  not  be  granted, 

342.  s.  c.  the  debts  due  to  the  intcftate  might  be  loft.     And  the  Court  held 

and  4  Mod.  HkCwifc,  that  after  the  r:turn  of  the  tiext  of  kin  a  payment  of  a  debt 

thataskTs*  ^0 fuch  an  adminijlrotor  before  notice  is  good.      And  further,  that 

reported  in  though  perhaps  actions  brought  by  fuch  adminiftrator  (hall  abate 

^^^:J^  by  the  return,^  &c.  yet  anions  againft  him  Ihall  not.     Cited  by 

"oragrcM-  Serjeant  Lutwrch.    Lutw.  342.  as  adjudged.  Pafch.   3  W.  &  M. 

bie  to  the  in  B.  R.  Clare  v.  Hedges. 

roil.     But 

fays,  that  fare  k  ought  to  be  averred  that  the  abfuncc  continues  according  to  5  Rep.  Plgof*  cafe.— >«• 

It  ought  to  be  averred  that  the^  party  was  then  at  fuch  a  place  out  of  the  realm.     L.  P.  R. 2  Li. 

Raym.  Rep.  1071.  citc»4  Mod.  14.  Hodge  v.  Clarj,  jnd  fays,  that  upon  fcarch  of  the  roil  tn  that 
cafe,  tltfie  ii  a  full  avciaitnt  iha;  the  pcrf^n,  dutin^  whofc  abfencc,  wu  In  ^  .rubus  trAnlmaiiiiis,  and 


I    « 
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M  gnvii  for  the  obje£^ion.  The  Ch.  J  and  Powc]l  faid,  that  the  adminiftrarion  durante  abfentia 
nuft  be  mtended  of  an  abfenceout  of  the  realm,  and  thercjoic  the  admini^racur  plaintiff  in  his  decla- 
ntion  ought  to  aver,  that  the  executor  is  out  of  f  e  realm.  And  the  Ch.  J.  fald,  that  it  was  rcafon- 
aUe  there  Aoald  be  fuch  an  adminiltrator,  and  that  this  adminifirntion  (tood  upon  the  fame  reafon  as 
»n  adminiftration  durante  minore  aetatc  of  an  executor,  viz  that  there  fhould  be  a  perfon  to  manage  the 
eftueof  the.teftator,  till  the  peifon  appointed  by  him  is  able.  And  he  laid,  upon  the  obfervation  up- 
on 4  Mod.  fee  the  inconveniencics  of  thefc  fcambing  reports,  they  will  make  us  appear  to  pofterlty  for 
a  pared  of  blockheads.     %  Ld,  Raym.  Rep.  1071,  1072.  Mich.  3  Ann,  in  the  cafe  of  Slater  t.  May- 

II.  An  admirnjirator pendente  lite  of  a  w/7/ brought  an  aflumpfit   ^»^^-  ^o** 
on  a  promiflbry  note,  and  recovered  judgmt^nt  in  C.  B.  and  upon  y,  v^liker. 
error  brought  in  B.  R.  judgment  was  afTirmcd,  and  it  was  held  s.  C.  adjor- 
that  the  ordinary  had  power  to  grant  fuch  adminiftration,  apd  that  n«ur.  Ibid, 
the  reafon  is  the  fame  as  to  that  of  adminiftration  durante  minore  ad^ornttur.' ' 
actate,  to  prevent  the  many  inconveniences  which  othcrwife  might  But  the  le- 
happcn,   as   lofs  of  d^^bts,  &c.     2  Wms.'s    Rep.   C76  to    ego.  Porter 'ays, 
Trin.  1731.  Walker  v.  Wollafton.  '  i::^^''^ 

other  end 
than  that  the  jud]gment  of  the  Court  m'ght  be  unanimous  in  the  detcrmlnntion  of  this  point,  one  judge 

not  agreeing  with  the  relt Rarnaid.  Rep.  in  B.  R.  42-;.  S.  C.  adjoinatur,  and  ibid. 467, 468, 

*♦  C.  Three  juftices  fcemed  very  clear  of  opinion  to  afiirin  the  judiiment,  but  one  juflice  doubting  up- 
on anaathoricy  in  Carth.  133.  where  fuch  adminllrarum  is  exprcfsly  ;ei'.>lved  to  be  void,  the  matter 

y^  ordered  to  ftanJ  ov^r. 2  Barnard.  Rep.  in  B.  R.   14.  ajjuraatur.     Ibid.  62.  S.  C.  and 

^dgment  afirmed. 

(M.  3)     Durante  Minore  JEtate. 

After  Judgment  recovered,  and  before  or  after  Exe- 
cution Executor  comes  to  1 7,  what  is  to  be  done. 

'•  A  Dminiftrator  durante  minore  xtate  of  K.  had  judgment  on 

a  bond  made  to  the  teftator.     Afterwards  K.  the  executrix 

came  of  age  and  married y  and  then^<  and  her  hujhand  brought  afci* 

A  on  that  judgment.     The  better  opinion  of  the  Court  was,  that 

Ac  fci.  fa.  did  not  lie.  Brownl.  59.  Mich.  3  Jac.  King  v.  Deatji. 

2.  Executor  durante  minore  at  ate ^  or  till  the  daughter  fliould  be  *  Brovwil." 
fnarriedy  and  then  the  cxecutorftiip  to  ceafe,  and  the  daughters  ^Z^'  ^^ 
to  bc,executors  gets  judgment  on  a  bond  made  to.  the  teftator,  adjomatur. 
after  whioh  the  daughters  married  the  plaintiffs.     The  daughters 

ftall  have  this  judgment  as  executors,  for  they  are  in  privity  and 
in  by  the  teftator,  and  not  like  an  adminijlrator  who  is  in  by  the 
ordinary  after  the  death  of  executor.  Owen,  134.  Mich.  9  Jac. 
C.  B.  Kemp  and  James  v.  Lawrence. 

3.  Adminijlrator  durante  minore  setate  of  J.  S.  obtained  judg- 
nicnt,  and  brought  a  fci  re  facias  againjl  the  baily  who  pleaded  that 
J*  S.  the  executor  ivas  twiu  of  full  age.  Whereupon  the  plaintiff 
<icmurred,  and  adjudged  no  plea,  becaufe  the  recognizance  en- 
tered into  by  the  bail  was  to  the  adminiftrator  himfelf  by  name, 
though  he  had  adminiftration  durante  minore  setate  tantum,  and 
the  infant's  coming  to  the  age  of  17  years  docs  nor  hinder  the 
plaintiflF  from  fuing  the  fcire  facias  againft  them.  But  per  Hale, 
^he  had  taken  execution  upon  the  principal  judgment  after  the  infant 
came  of  agc^  it  would  have  been  a  doubt  if  it  ought  to  be  fued  by 

I  3  him 
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him  or  by  the  infant.     2  Lev.  37.  Hill.  23  &  24  Car.  1.  B*  R- 

Enbrin  v.  Mompeflbn. 

*  (M.  4)     What  the  Executor  at  1 7  may  do  againft 

fuch  Adminiftrator. 

After  the  I.  ^v  RDIN  ARY  wiil  not  let  infant  executor,  prove  the  will, 
infant  is  at         v^  ^^^  grants  adminiftration  to  a  ftranger.     Infant  executor 

ukeiTupon  ^^  age  proves  the  will.     He  cannot  have  adlion  of  account  againft 

him  the  the  adminiftrator  for  the  goods,  but  he  may  hnye' detinue^  or  may 

cx«ur«r-  fue  j^  Court  Chrlftlan.  And.  34.  pi.  86.  Hill.   36  H.  8.  Anon. 

/h»p  of  the  */        *  -»  . 

vill,  the  goods  of  teftator  in  fpfcic  in  the  hands  of  the  acniiniftrator  arc  now  aflcts  in  the  executor's 
hands,  for  he  may  brin^;  trover  aodcon\e.-rioii  for  theih.     Rol],  921.  pi.  15.  Ch^iidler  v.  Tompibn. 

Noy,  86.  2.  Where  an  admhi'i/Jrator  dtiratitc  inincrc  atate  nva/Ies  the  goods 

a  rerd^a^^*  of  the  teftator,  he  cannot  be  charged  as  executor  of  his  own 
coidiogjy.  wrong  when  the  infant  executor  comes  of  the  age  of  1 7  years,  be- 
caufe  at  the  time  he  had  lawful  power  to  adminifter ;  but  in  fuch 


cafe  ke  foall  he  charged  upon  the  fpccial  matter ;    per 
and  joncs.   Lat.  160.  Trin.  2  Car.  Palmer  v.  Lithcx 


Doderidge 


erland. 


(M.  5)     Adminiftration  Dc  Bonis  Non. 
Grantablej  in  what  Cafes;  and  to  whom. 

r.  iF  executor  makes  aft  executor  and  dies^  his  executor  Jball  admhum 

"*  Jier  the  goods  of  the  firjl  tejlator  ;  but  contra  of  executor  of  an 

adminrflrator ;  for  if  an  adminillrator  dies  and  has  an  executor, 

yet  his  executor  (hall  not  adminifter  to  the  goods  of  the  intefiatc, 

bu;  they  are  in  the  ordinary  to  commit  adminiftration  anew. 

Br.  Adminiftrator,  pi.  7.  cites  34  H.  6.  14. 

Cm.  C.  167.        2.   judgment  ivctS  had  by  f.  5.  a^aiti/i  IV.  R,  as  ex  cent  or  y  and  be'^ 

pl.  1 3.  Smpe  Jljrg  Juiisfcciion  the  exwutor  dies  inUjlate^  and  adviiuif  ration  of  iW 

s'.  c.  held'    g^ods  of  the  executory  and  de  bonis  noUy  Sec,  of'  the  Jit  J}  tvflctor  is 

accord:ng!y    granted  to  A*    J.  S.  fued  a  fcire  facias  againft  the  faid  A.  ?.s  admi. 

by  3  jufii.     nirtralor  of  the  teftator  and  executor.     Alter  verdict  for  tl^e  plain-r 

Jiydedoubt-  tiff  it  was  movcd  in  arreft  of  judgment  that  the  judgment  agahift 

ed — !ioii.     the  executor  is  determined  by  his  death  without  a  tcftament,  and 

Abr.  i.r.        jj^g^  ^^  jg  ^^^  privy  to  the  fcire  facias  a;i:;r.!ift  the  executor,  as  if 

(1),  p}.  3.    one  had  recovered  as  executor  and  died  ir.tvll'.itc,  no  Uire  lacias 

s.  c.  qd-      lies  for  the  adminiftr.'.lor.     Three  juftices  fccmcd  ihiit  this  is  wxU 

J"  jjcd.  enough,  bccaufe  tlicve  is  a  difference  Ici-ncin  a  recovtry  againft  atid 

by  an  executor^  but  llyde  douL*ted.     jiid^ir.cnt  v^as  j^ivcn  p.ccen!- 

ing  to  the  iirft  opinion.     Jo.  214.    pi.  2.  r*iiclu    5  Car.    B.  R. 

Korg:\te  v.  Snspc. 

3.  'rJ\e  obligee  made  his  ti\'fe  cxcmtrix  ard  diedy  and  afterwards 

fie  di 'd  inttfa'e,  snd  ihci;  adrrri::i/Iro:icn  of  Lr  cf.i'c  c."./  granted  tj 

2*,  6\  ^i-^'hc  lt\:j^bt  on  iii^icu  f  iUl-i  c:i  tj.\  Z-;  ;»/,  as  r./.'.- *;;;y?n»/«-  ta 
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thf  wifif  and  had  judgment ;  but  it  was  reverfed  in  crnor  nifi,  &c. 
bccaufe  /jt  ought  firji  to  have  taken  out  adminiflration  de  bonis  non  of 
the  obligee^  and  as  fuch  to  have  brought  the  aftion.   Sty.   225. 
TrixK  1650.   B.  R.  Ley  v.  Anierton^ 

4.  The  hujband  died  and  left  his  widow  within  the  age  ofi']  years,    [  1 08  J 
and  adminiflration  durante  minore  atnte  was  granted  to  her  father^ 

againj}  whom  Y.  brought  an  aBion  of  debt^  and  had  judgment.  The 
jathcr  diedy  and  the  widow  being  noiv  of  full  age  and  married  again^ 
adminiflration  de  bonis  non^  isfc.  was  graiited  to  hujband  and  wife^ 
againjl  wl^om  Young,  who  had  the  judgment,  brought  a  fire  facias  y 
&c.  ^nd  adjudged  well  brought,  becaufe  it  is  for  a  debt  from  the 
firil  te  ft  a  tor ;  and  a  diverfiiy  was  taken  between  a  fare  facias  againjl 
an  adminijlrator  of  an  adminijlratory  and  a  fcire  facias  by  an  admini^ 
firator  of  an  adminifrator  ;  for  if  adminiftrator  has  judgment  and 
dies,  the  fecond  adminiftrator  cannot  have  fcire  facias  becaufe  he 
claims  paramount  the  firft  adminiftrator  who  had  the  judgment, 
being  in  by  the  teftator.  But  fcire  facias  may  be  fucd  againft  the 
fecond  adminiftrator  on  adjudgment  had  againft  the  firft  admini- 
ftrator, becaufe  both  claim  as  adminiftrator  to  the  inteftate,  and 
by  confequence  both  are  liable,  and  fo  no* inconvenience,  but  this 
fcire  facias  ought  to  be  for  the  principal  judgment  only,  and  not 
for  damages  and  ccfts.  2  Sid.  122.  Mich.  1658.  B.  R.  Young 
V.  Jblland. 

5.  Adminiftrator  obtains  a  judgment  and  makes  an  executor  and 
dies,  the  exerutor  fhall  have  d  fcire  facias  upon  the  judgment,  and 
not  the  adminiftrator  de  bonis  non  of  the  firft  inteftate.  2  Lev.  i  o  i  • 
Pafch.  26  Car.  2.  B.  R.  Drew  v.  Baily. 

6.  If  feme  be  executrix  and  legatee,  adminiftration  de  boni^  non 
ought  to  be  to  the  hufband :  if  the  be  not  legatee,  and  others  are,  it 
ought  to  be  given  to  them  •,  if  there  be  no  legacies  to  next  of  kin 
to  firft  teftator.  12  Mod-  306.  Mich.  11  W.  3.  Richardfon  v. 
Seife. 

7.  Debt  on  bond.  Defendr4nt  pleaded  non  eft  faftum  ;  where- 
upon ifiiie  was  joined,  and  a  verdict  was  found  for  the  plaintiff. 
It  was  moved  in  arreft  of  judgment  that  the  aRion  will  not  lie  for 
the  adminiftrator  of  an  executor  ;  there  muft  be  an  adminiftration  de 
bonis  tcftatoris  non  adminiftrat'  by  executor.  The  Court  granted 
a  rule  to  ftay  the  entry  of  judgment  upon  the  verdift  till  further 
order.  Barnes's  Notes  in  C.  B.  326.  Eaft.  12  Geo.  2.  Baftard,  ad- 
miniftrator of  Baftard,  who  was-execuior  ot  Baftard,  v.  Jutfliam. 

(M,  6)     Adminiftration  De  Bonis  Non. 
What  fuch  Adminiftrator  fliall  have. 

I.  A      makes  his  will  and  makes  his  wife  executrix,  and  danfes  .Jbij.  113. 

-^  •  the  reftdne  of  his  goods  after  debts  and  legacies  paid  io  his  ^^^^^^l  ^^ 
executrix.     Executrix  dies  before  probate.     Becaufe  executrix  dies  &'s.  P.     ' 
before  eleftion  it  made  all  the  goods  belong  to  the  adminiftrator 
of  the  firft  tcftiitor ;  per  two  jufticrs,  the  other  abfent.   For  Hen- 

1  4  den, 
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den,  cthcTwifc  if  there  was  a  legacy  of  a  particular  th'itig ;  qutcre 
what  difference.    Het.  105.  Trin.  9  Car.  C.  B.  Denne  v.  Bur- 
rough, 
Cro.  c.  2.  If  executor  has  extettt  on  ajlat,  to  teftator,  and  has  poflcflion 

S^C  ad*"^*  ^y  liberate  and  dies  inteftate,   adminiftrator  of  the  firft  teftator 
jornatur,       ihall  havc  benefit  of  it;  per  Jones  J.     Jo.  386.  Pafch.    12  Car. 

&  Ibid.         B.  R.  in  cafe  of  Cleve  v.  Vcre. 

457'  rU  3 

S.  S.  adjudged, 

[  IC9  ]  3.  Admhijirntor  by  will  gives  ivtejlatc^s  goods  y  of  which  he  is  pof- 

fefled.  They  will  not  pal's ;  and  by  his  grant  of  omnia  bona  &  ca- 
talla  fna,  a  term  which  he  has  as  adminiflrator  does  not  pafs,  be- 
caufe  net  fua;  Arg.  Cart.  134.  Trin.    18  Car.  2.  C.  B. 

4.  The  entry  of  the  decretal  order  is  fufpended  by  adminiftra- 
tion  de  bonis  non.  3  Ch.  R.  33.  2  Dec.  21  Car.  2.  Pew  .v. 
Cad  more. 
Vent.  27  c,  5.  An  adminijlrator  pojpffed  of  a  term  makes  a  leafe for  years  of  part 
\  ^'^^^^  pf  l^y  refervifig  a  refit ^  and  makes  his  executor  and  dies;  the  executor 
executor  brings  debt  for  this  rent ;  the  queftion  was,  whether  or  no  it  would 
ihould  have  He,  becaufe  the  reverfionary  part  of  the  term  did  not  come  to  the 
^^V*^"'  .  executor  of  the  adminiftrator,  but  did  belong  to  the  adminiftrator 
jidminiftra-  ^^  bonis  non  of  the  firft  teftator  ?  But  the  Court  did  incline  that  it 
tor  dc  bonis    'ix;culd  He  Upon  the  contraB^  though  he  could  not  diftraln  for  ity  tor  the 

non adminiftrator  de  bonis  non  could  not  have  it,  becaufe  he  came  in 

$.  c.  held  '  paramount  the  refervation,  Freem.  Rep.  392,  393.  pi,  507.  Pafch. 
accoid'ngly.    1 675.     Drue  V.  Baylic. 

W  hcic 
an  pxccuiornjakcs  a  leafe  rer.de.  ing  rent,  his  adm'niftrator  ihall  have  it,  and  not  the 'admin  titrator  dc 
^oAispoa*     Vcrn.  94.  in  pi.  8c.  Mich.  i68a.  ciicithe  caic  of  Davx  v.  Drew.  . 

6.  A.  pofTeffed  of  a  term  of  years  died  inteftate.  B.  his  widow 
took  adminiftration,  but  was  compelled  by  fentcncc  of  allocation  in 
the  fpiritual  court  to  pay  851,  to  the  relations  of  A. — B-  the  admi^ 
tiifiratrix  affgned  the  ttrm  to  Z).  in  trujl  for  herfelf  for  llfe^  and  by 
her  will  dcviied  the  fame  to  D.  and  made  him  fole  executor.  De- 
creed that  D.  deliver  up  the  original  leafe,  and  all, other  deeds  re- 
lating thereto,  to  the  adminiftrator  de  bonis  non,  that  he 'may  be 
enabled  to  proceed  at  law  to  try  the  title.  Fin.  R.  59.  Hill, 
25  Car.  2.  Preftidge  v.  Bridgman. 
%  Freem.  ?•  Adminlfrator  mortgages  a  term  of  the  liiteflatis^  and  makes  A^ 

Rep.  139,     his  executor  and  dies.     B.  takes  out  adminillration  de  bonis  non  to 

|)i  176.S.C.  ^^  g^^^  inteftate,  and  claims  the  refiduary  intereft  and  trull  of  the 
in  totiocm  •  '.  T>/-  »r>. 

f^|»is,  term,  and  prays  redemption.     But  redemption  was  decreed  to  A.  exc-> 

cutor  cf  the  firfi  admlnljlratorj  who  had  aliened  the  whole  ejiate  in  law 

of  the  termy  and  was  not  pojfcffed  in  outer  droit y  nor  of  any  part  of  the 

inter cfl  thereof  but  in  his  own  right ,  and  fo  it  fliall  go  to  his  eiccutor, 

^nd  not  to  B.  the  adminiftrator  dc  bonis  non.    Chan.  Cafes,  2?.4. 

Jlill.  25  Car.  2.  by  Ld.  K.  Finch.     Butler  v.  Bernard. 

g.P.adjudg-        8.  Executor  makes  a  leofe^  rendering  rent  :  his  adminiftrator  fhall 

fd  In  cafe       j^j^yc  it,  and  not  the  adminiftrator  de  bonis  non  j  faid  to  be  rc- 

©fwtwc-^'   fcivcd  in  tl^e  ?af>2  of  Dayi£  jind  Prew,  alias  Dkewry,  in 
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B.  R.  and  afterwards  in    Caac.  Vern.  R.  oi.    Mich,  1682.    in  cutor.Vent. 

con 
vcy. 


cafe  of  Noel  v.  Robinfon.  wn^i/Hw"- 


9.  Adminiftrator  obtains  a  decree  by  confent  of  defendant,  who 
was  his  next  of  kin,  atid  before  inrohnent  dies  ititejlate.  Finch  C, 
denied  inrolment  now,  for  the  title  of  the  adminiltrator  is  gone, 
and  belongs  not  to  adminiftrator  of  the  plaintiff,  but  to  the  de- 
fendant as  adminiftrator  de  bonis  non.  2  Chan.  Cafes,  247.  HilL 
30  &  3 1  Car.  2.     Warren  v 

10.  Adminiftrator  dc  bonis  non  of  the  conufee  of  a  Jlatute  hzA 
agreed  with  the  conufor  io  affign  in  confRieration  of  a  fum  of  mo- 
ney, which  upon  agreement  the  cotiufors  had  covenanted  to  pay  him, 
bis  executors,  or  adminiltrators  ;  adminiftrator  died.  Decreed  the 
money  to  be  paid  to  the  executor  of  the  admirnftrator,  and  not  to 
the  adminiftrator  de  bonis  non,  akhougli  before  the  extent  it  could 
not  be  ailigned  at  law ;  fed  nota  that  there  were  not  debts  of  the 
firft  inteftate  appearing.  2  Vent.  362.  Pafch.  35  Car.  2.  in 
Cane.    Anon. 

11.  Dr.  Good  had  taken  fecttrities  in  his  own  name  in  trufi  for    [  IIO  ] 
Thomas  Cook,  for  divers  funis  of  money,  and  rnakes  Good  his  exe- 
cutor, and  dies.      Thomas  Cook  affigns  the  f aid  money,  a?id  all  bonds 

taken  in  Good's  name  in  trufi  for  hi:ii,  to  Mafon,  and  then  dies  in-- 
iejlate,  Richard  Cook,  adminijlrator  to  Thomas,  offt^ns  his  letters  of 
adminijlration  to  Mafon,  and  then  'Richard  dies  inteflate.  Ann, 
daughter  of  Richard,  and  wife  to  Good  tlie  defendant,  takes  letters 
of  adminiftration  of  the  goods  of  Thomas  Cook,  unadminiftered 
by  Richard  her  father ;  Mafon  prefers  a  bill  againft  Good  as  exe- 
cutor to  Good  the  truftee.  Good  the  executor  claims  in  right  of 
his  wife.  Holden  upon  a  plea  and  demurrer  in  Chancery,  by 
Lord  Keeper  North,  that  the  interefl  of  Richard  nuell  pajfed  by  the 
affignment  of  his  letters  of  adminiftration  to  Mafon ;  and  fo  likewifc 
holden  at  a  hearing  before  the  Mafter  of  the  Rolls ;  and  fo 
decreed.  Skin.  232.  Pafch.  i  Jac.  2.  B.  R.  Mafon  v« 
Good. 

1 2.  Rent  of  60  L  being  due  to  A,  he  died  hiteflate,  leaving  B,  his  ad-  Vem.  473* 
minijlralor.     B.  and  the  tenant  came  to  an  account,  and  the  tenant  pi  463* 
pays  B.  29/.  and  gives  hun  a  note  for  *^iL  and  then  died  inteftate.  And   if^^^cotana 
the  folc  queftion  was,  whether  the  adminiftrator  of  B.  or  the  admi-  shaw,  s.  c. 
niftrator  de  bonis  non  of  A.  fhould  have  this  rent  ?     And  it  was  ^^^  accord- 
ruled,  that  the  adminiftrator  of  B.  fliould  have  it  j  for  by  taking  a  *"^^* 
note  for  it,  he  had  altered  the  property  fo  as  to  make  it  due  to  him  in  his 

own  right,  unlefs  there  had  been  any  debts  of  the  firft  inteftate  uii# 
paid,  and  then  this  Court  would  have  made  it  liable  to  fatisfy  thofc 
debts.     2  Freem.  Rep.  100.  pi.  100.  Mich.  1687.  Anon. 

13.  A.  who  is  executrix  and  reftduary  legatee  to  J.  S.  and  J.  N. 
makes  B.  her  executor,  and  devifes  to  B.  and  C.  and  D.  all  fuch  goods 
as  were  J.  S.  her  tcftator's,  and  which  (he  had  not  before  devifed 
in  her  will,  and  dies ;  B.  refufed.  Decreed  that  adminiftration 
belongs  to  the  next  of  kin  of  the  executrix,  and  not  to  the  next  of 
kin  to  J.  S.  and  fo  it  fhould  have  been  if  A.  had  died  before  probate 
pf  J.  S.'s  will,  and  that  C.  and  D.  fliould  have  whatever  remained 

of 
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of  the  cftatc  of  J.  S.  for  whoever  takes  adminiftration  of  that  arc 
t  but  trufiees  for  thejn.   N.  Ch.  R.  172.  Anon. 

14.  Quxre  if  eftate  per  auter  vie  fliall  go  to  adminlftrator  de 
bonis  noftf  for  it  is  not  withifi  the  letter  of  the  law,  and  in  the  ar- 
gument of  this  cafe  it  was  made  a  doubt.  Cartli.  376.  Fa(ch. 
8  W.  3.  B.  R.  Oldham  v.  Pickering. 

15.  Executrix  of  obligee  marries  obligor  ;  he  may  pay  the  money 
to  her  as  executrix,  bccaufe  if  Ihe  lay  by  the  money  fo  paid  to  her 
by  itfelf,  the  adminiftrator  de  bonis  non  of  her  teftator  (if  (he  dies 
inteftate)  fliall  have  that  money  as  well  as  any  other  goods  that 
were  her  teftator's,  for  if  the  goods  of  teftator  remain  in  fpecie  they 
Iball  go  to  his  adminiftrator  de  bonis  non ;  but  if  the  hufl)and 

feifes  the  money  it  will  be  his,*  and  will  be  a  devaftavit.  i  Salk.  306- 
per  Holt  Ch.  J.  Mich.  11  W.  3.  C.  B.  in  cafe  of  Wankford  v. 
Wankford. 

1 6.  Where  executor  recovers  in  a  cafe  in  which  he  need  not  name 
himf elf  executory  ?nd  dies  inteftate,  or  makes  an  executor  who  will 
not  prove  the  will,  his  executor  or  admijiiftrator  as  to*  tl^e  firft 
teftator's  goods  fliall  fue  execution,  and  would  be  liable  to  cofts 
for  ncnfuit  of  him,  and  not  the  adminifl:rator  de  bonis  non. 
6  Mod.  181.  Tiin.   3  Ann.  B.  R.  Jenkins  v.  Plume. 

17.  Apromijfory  note  was  made  by  a  debtor  of  the  teftator  to  an 
executor  {'ut  exccutcrijy  fuch  note  will  go  to  the  adminiftrator  of  thi: 
executor,  and  not  to  the  adminiftrator  de  bonis  non,  &c.  For  it 
is  a  new  contradt.  10  Mod.  315.  Pafch.  i  Geo.  j.  B.  R.  Betts 
V.  Mitchell. 

1 8.  ji.  lent  money  on  bond  to  B.  who  dying  inicflate^  C  took  ou^ 
admlnift ration  to  him:  after  which  C.  dyings  A.  took  out  adminiftra^ 

L  ^  ^  I  ]  tion  de  bonis  non^  isfc.  to  B,  and  it  was  determined  (inter  aF)  that 
A.  might,  out  of  the  aflbts  of  B.  retain  for  fuch  bond-debt  con- 
traclcd  before  he  took  out  adminiftration ;  and  though  A*  hap^ 
peucd  to  die  hefre  he  had  nuide  any  eleBion  in  what  particular  cffeBs 
he  would  hav0  the  property  altered^  yet  ihe  Court  faid  it  muft  be 
prefumed  he  would  eleft  to  have  his  own  debt  paid  firft ;  and  this 
being  prefumed,  there  would  remain  no  difficulty  as  to  altering 
•  the  property  ;  for  as  the  executors  of  A.  were  to  account  for  the  affet4 
ofB.  they  muft  on  the  account  deduB  to  the  amount  of  the  money  lent  hf 
A.  to  B,  3  Wms.'s  Rep  1 84.  in  a  nota  of  tlie  reporter's,  cites 
Mich.  1720.  at  the  Rolls,  Weeks  v.  Gore. 

19.  If  executor  dies  inteftate,  fo  much  of  the  teftator's  perfond 
eftate  as  remains  unadminiftered  muft  go  to  the  teftator's  next  of 

^in,  viz.  to  the  adminiftrator  de  bonis  non,  and  r.ot  to  the  adoii- 
iiiftrator  of  the  executor  j  per  Powis  J.  in  Chancery.  2  Wms/s 
Rep.  161.  Trin.  1723. 

20.  If  a  man  marries  an  executrix,  and  fhe  dies  inteftate^  the 
teftator's  perfonal  eftate  muft  go  to  the  adminiftrator  dc  bonift 
iion,  and  not  to  the  huflsand;  per  Powis  J.  in  Chancery. 
2  Wms.'s  Rep.  161.  Trin.  1723.  and  faid  it  was  fo  determined 
in  tlie  cnfc  of  Lady  Aftry  executrix  of  Sir  Samuel  Aftry,  who  had 
mariicd  Mr.  Harcourt. 

21.  Tf  an  executor  dies  iiteflate,  all  the  perfnal  ejlate,  the  property 
where f  is  net  altered^  Jljall  go  to  the  adminiftrator  de  bonis  non,  &f. 
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and  not  to  tlic  next  of  kin  of  the  executor,  this  is  true,  becaufe 
from  the  time  the  executor  dies  inteftate,  the  firft  teftator  dies  jn- 
teftate  alfo,  and  it  was  the  executor's  own  fault  that  he  (Ud  not, 
as  he  might,  alter  the  property  5  per  Ld.  Chancellor  King. 
2Wms/s  Rep.  340-  Hill.  1725.  in  cafeof  Somner  v.  Hooker. 


(M,  7)    What  Adions  fuch  Adminiftrator  De  Bonis 
Non  fhall  have.     And  Pleadings. 

1.  A  devifes  his  land  to  be  fold  by  J.  S.  his  executor  j  executor 
^  •  fells  the  land  for  40  1.  and  dies  'vitefuite  before  receipt  of  the 
money ;  per  Gawdy,  if  the  money  be  recovered  it  is  aflets,  but  he 
thought  the  adminiftrator  of  the  executor  {liquid  not  have  an  ac- 
tion to  recover  it;  Clench  J.  agreed,  but  the  other  juflices  would 
not  deliver  any  opinion,  bat  faid  it  was  fitting  to  confider  of  it, 
the  quyftion  being,  if  the  gdminiftrator  of  the  executor  fliould 
have  an  afTumpfit  for  this  4c  1.  or  had  any  other  remedy.?  Cro. 
E.  435.  pi.  49.  Mich.  37  &  38  Eiiz.  B.  R.  Perkins  v.  Clerk 
and  Claydon. 

2.  In  debt  on  bond,  the  plaintiff  faid  that  the  executors  (nam- 
ing them)  of  G.  were  dead  {rK>t  faying  inteftate),  for  which  caufe 
Baldwin  moved  in  -arreft  of  judgment,  bccaufc  if  any  executor 
made  his  executor,  the  plaimifr  is  not  fufficiently  entitled ;  fed 
non  allocatur.  But  per  Cur.  the  defendant  ought  to  fhew  there 
were  executors  ;  judgment  for  the  plaintiiT.  Keb.  480.  l^afch, 
15  Car.  2.   B.  R.  Burgcfs  v.  Clayton. 

3.  An  executor  recovers  judgment  by  default  and  dies  inteftate, 
an  adminiftration  de  bonis  non  is  granted.  The  adminiftrator  de 
bonis  non  brings  a  fcire  facias  to  have  execution  upon  this  judg- 
ment, and  adjudged  that  it  did  not  lie  ;  becaufe  the  ftatute  of 
17  Car.  2.  cap.  8.  extends  only  to  judgments  after  verdifl^  and 
riot  by  nil  dicit.    L.  P.  R,  43.   Mich.   34  Car.  2.  B.  R. 

4.  One  acknowledges  a  recop;nizance^  the  conufee  makes  his  exe-    [  112  ] 
cutor  and  diesy  the  executor  before  an  exteut  ajjl^ns  the  recognizance  to  • 

J.  S.  who  pays  the  money  to  the  teftator,  who  \ues  for  this  recogni- 
zance'; but  Ld.  Keeper  fr.id,  it  wus  like  the  cafe  where  the  tefta- 
tor is  indebted  to  A.  tmd  B.  v.t.:;  indebted  by  bond  to  the  teftator, 
and  then  the  executor  affigns  B.'s  bond  in  fatisfaftion  of  the  debt 
o^'ing  to  A.  and  here  the  adminiftrator  de  bonis  won  fhall  never 
reojv.ir  upon  this  bond,  no  more  fliall  he  in  the  principal  cafe  up»  ^ 
^n  the  rccognizafice.  Skin.  143.  pi.  15.  Mich.  35  Car.  2.  B.  R* 
Anon,  in  Chancery. 

5.  B.  v/as  alFignee  of  2  term  for  99  years  if  A,  live  fo  long^  B. 
dies,  living  A.  rcjerfioner  enters  and  dies  feifed  before  the  grant  of 
adap.i::iftratIon  de  bonis  non  \  yet  when  adminiftration  de  bonis 
non  is  granted,  fuch  adminiftrator  may  have  a  fpecial  a£lion  of 
ttcfpifs,  5  Mod.  384.  Hill,  9  W.  3.  B,  R,  TreviUian  v.  An- 
drav, 


112  (2Hjrecu(orff. 


(M.  8)     Adminiftration  De  Bonis  Non.     In  what 
Cafes  he  may  proceed  in  an  Adlion  begun  before. 

^*st'c.-  ^-  rrXECUTOR  has  judgment  nnd  diesy  fcirf  facias  docs  not 
Adminiftra.  lic  for  adminiftrator  de  bonis  non  of  the  firll  teftator  ;  for 

tor  rtcovcn  whcH  cxecutor  is  dcud  intcftate,  the  teftator  is  dead  inteftatc  aifo, 

deToms  ^y  which  judgment  and  recovery  is  void.     And.  23.  pi.  49.  Hill, 

afportatis  28  H.  8.     Levctt  V.  Lcwknor. 

in  vita  tffta-  ♦ 

toris,  and  dies  intcftate,  his  own  adminiftra'^or  (hail  l^.ve  execution  ;  otherwtfc  of  tkbt  recovered  which 
was  due  CO  the  inteftate  himfelf  J  but  adminiflTator  de  bonis  non  of  the  tirft  inteftatc  ikall  not  have 
execution  hr  want  of  privity  ^  but  clearly  he  muy  have  a  new  action  of  debt.     Mo.  6So.   pU  9^1:. 

Mich.  44  &45  Elir.  B.  R.   Yatcv.  Goth. Vclv.  33.  Yaiccs  v.  Cough.  Pafch.  i  Jac.  S.  C. 

and  held  that  if  the  adminiftrator  of  the  firil  intcftate  brings  a  general  action  for  goods  of  the  firft 
inteflate  and  recovers,  his  adminiflrator  fhill  have  execution  of  the  juii,'menty  becaufe  non  conftat  hj 
the  record  whofe  goods  they  were;  but  when  he  ha  rccovceJ,  rheti  the  adminiflration  of  the  firft  in- 
teftate  fhall  compel  him  in  a  court  of  equity  to  render  fo  much  of  the  money  to  him  to  the  ufc  of  t))« 
firft  intcftate  as  he  had  recovered  before.     The  reporter  adds,  quod  noca,  witty  divcifity.  ■   S.  C. 

cited  Noy,  8z«  in  cafe  of  Pafchal  v.  Warren. 1— — Cn>.  C.  45c.  pi.  23.  457.  pi.  3.  Pafch.  12  Car. 

6*R.     Clevcv.'Vere,  S.  P.  held  accordingly. 

2.  An  admitiiflrator  made  (f  releafe^  and  aftenvards  the  admtni' 

Jlration  was  repealed^  and  declared  by  fen te nee  to  be  void  and  null. 

The  releafe  is  void.     Brownl.  51.  Mich.  9  Jac.  Throgmorton  v. 

Hobby. 

Palm.  4At.         3'  ^fJf'^^^^ifl^^^or  had  judgment  on  a  bond  and  died  inteftatCy  B.  his 

Trin.zCar.  admuiiftrator  fued  a  fcire  facias  on  that  judgment,  and  upon  two 

B.  R.  Paf-    nihils  returned  had  judgment  and  execution.     It  was  moved  that 

Ware^s.  c.  ^^^  adminiftrator  of  an  adminiftrator  could  not  have  execution, 

accordingly,   and  prayed  that  he  flioukl  not  have  the  monies  levied,  &c.     But 

Lat.  140.      jj^g  Court  held  that  he  cirme  too  late  after  judgroent   upon  the 

totidem         icixc  facias  to  remedy  it  by  motion  j  but  he  is  put  to  his  writ  of 

verbis.  error.     And  day  was  given  to  ilicw  cauie  why  the  plaintiiTlhouid 

not  have  his  money.     Noy,  81,  82.     Pafchal  v.  Warren. 

4.  Executor  recovers  znd  fues  execution  by  elegit,  and  dits  intejiate 

before  the  debt  is  levied  ;  adjudged  that  adminiftrator  de  bonis 

non  fhall  take  adva^^age  of  this  execution  5  becaufe  it  is  a  thing 

.vefted  ;  fecus  if  execution  had  not  been  fued  at  the  time  of  the 

death  of  the  executor.     Sid.  29.    pi.  i.  Hill.  12  Car.  2.  B.  R. 

I"  113  ]    Harrifon  v.  Bowden. 

Made  per-  5.   17  Car,  2.  cap.  d.  /.  2.    IVhcre  any  judgment  after  a  verdict 

petual  by  ^a//  be  had  by  any  executor  adminiflrator^  an  adminijlrator  de  bonis 
a.^  cap.  17.'    ^^^  mayfue  a  Jcire  facias ^  and  take  execution  on  fuch  judgment* 

the  fiat ute  17  Car*  2.  cap*  8.  the  aJm'mipratcr  de  horns  non,  &c.  in  all  cafes  Jhcu/d  commence  a  mew  at" 
tion,  but  row  if  judgment  he  ofitr  verdifi,  the  edminftratar  de  bonis  ncn.  Sec.  by  this  ad  »iay  Jut  *«- 
tuticn  upon  the  judgment.     2  Saund.  149.  Trin.  22  Car.  2.  in  cafe  of  Turner  v.  Davis. 

By  tne  Oxford  adi,  ftat.  30  Car.  2.  cap.  2.  after  a  judgment  obtained  by  an  adminfirator^  the  4</- 
minijlrator  de  bonis  non  mr.y  revive  it ;  tndjh  where  adminiftrator  de  bonis  non  obtained  a  decree  and  dies, 
the  adminiftrator  de  bonis  non  may  revive  it  within  the  equity  of  the  faid  ftatute.  a  Vern.  237.  pi.  220* 
Mich.  1691.     Oven  V.  Cur2on.  .... 

Executor  has  judgment  by  default  and  dies,  and  fcire  facias  is  fued  ont,  and  goods  arc  feifcd  to  the 
Taluc,  fed  remanent,  &c.  pro  defcftu  croptorum.  The  ftieriff  after  goes  out  of  his  office,  againft 
uhom  the  defendant  in  judgment  brings  fcire  facias  for  reftitution  :  rcfolved  that  ZherifF amoved  may 
fell,  and  that  adminiftutcr  dc  b^nis  oon  ihall  have  the  OMncy.    6  Mod.  2^c.  Mich.  3  Ann.  B.  R< 

Cktk 


Qcrkv.  Withers.  i  Sa]k.  322.  pi.  10.  S.  C.  held  that  the  atfmlni/^ntor  At  bonis  non  fliall 

pbie€t  the  execution  thus  begun,  tor  the  right  now  cumes  to  him  j  tnd  to  a  judgment  in  C«  B,  was  af« 
finaed.  11  Mod.  24.  pU  6.  S*  C«  and  judgment  atHrmed. 

<J.  If  zn  executor  brings  a  fcire  facias  on  a  judgment  or  a  recogni-' 
zancff  and  gets  a  judgment  quod  habeat  executionem^  and  dies  intejlate^ 
tie  adminiftrator  de  bonis  non  muft  bring  z  fcire  facias  upon  the 
or'ipnal  judgment i  and  cannot  proceed  upon  the  judgment  in  the 
fcire  facias.  2  Ld  .Raym.  Rep.  1049.  Mich.  3  Ann.  Treviban 
V,  Lawrence. 

7.  Refohred  that  fmce  by  17  Car^  2.  13.  an  adminiftrator.  de  Where  a 
Vonis  non  may  commence  an  execution  on  a  judgment  obtained  by  an       *  ^*^'*^ 
executor  or  adminiflratory  it  is  but  reafonable,  and  within  the  equity  u  fucd  out, 
of  that  i£l,  that  an  adminiftrator  de  bonis  non  fliould  be  permitted  and  before 
to  ferfi3  an  execution  thus  begun^  for  the  right  now  comes  to  him.  t°2.")f  ^JJJJ 
I  ^alk,  323.  pi.  10,  Mich  3  Ann,  B,  R.     Clerk  v.  Withers.  piaindff 

dies,  there 
apon  the  return  of  the  extent,  adminiftrator  de  bon's  fhall  not  have  a  liberate.     But  othcrwife  it  he 
^  after  inqoificion.     11  Mod.  36.  pi.  6.  Mich.  3  Ann.  B.  R.  Clerk  v.  Withers. 


(M.  9)     Adminiftration  repealed. 
In  what  Cafes. 

I. XI7HERE  a  man  uiahes  an  executor  and  dies,  and  the  ordi^ 
^  ^  rmry  commits  the  ad mlnifl ration  to  another y  and  after  the  ^x-*- 
tcutor  comes  and  proves  the  teflnmsnty  the  adminiftration  and  com- 
milTion  thereof  is  determined  ;  nota  inde.  Br.  Adminiftrator, 
pi.  21.  cites  9  H.  5.  5. 

2.  Debt  upon  obligation  of  lool.  by  adminiflraior  of  A»  B.  The 
defendant  prayed  oyer  of  the  letters  of"  a  J;-  Iniflrationy  and  that  they 
entfr  it  in  thefe  ivordsy   which  would  that  the  bifbop  commit  admini" 

JirationioL,  ivhich  L»  after  was  outlawed^  and  went  beyond  fea^ 

and  there  was  in  prifn  ut  informamury   by  which  the  adminijlration 

wus  committed  to  the  plaint  iffy  if  L.  returned  that  he  fhall  have  tf^e 

admitiyirat'cny  and  per  Prifot,  Danby  and  Chock  clearly,  the  biftiop 

may  *  revoke  the  adminiftration^nd  commit  it.  to  another  ;  quod   •S.P.  Ibid. 

nota.     But  otherwifc  it  is  of  an  executor,  for  the  ordinary  can-  P**  47*  cite* 

not  change  the  will  or  teftament  of  the  teftator.     And  fo  fee  that   ^    *    ' 

conditional  adtnini/lration  is  good  pro  tempore.    Br.  Adminiftrator, 

pi.  7.  cites  34  H.  6.  14.  •  [  114  ] 

3.  The  ordinary  may  commit  adminif  ration  and  may  repeal  it  and  S-  P.  and  fo 
irant  it  to  anothery  and  yet  the  firil  adminiftration  made  by  the  firft   j^^r'f"' 
adminiftrator  fliall  ftand  in  force  ;  contrary  of  executors  where   time  of 
the  teftament  of  the  one  is  repealed.     Br.  Dette,  pi.  139.  cites  w.  8.  be- 

<  P    «     n^  twecn 

^         I       J  -f-  Brown 

AND  Shklton  for  the  goodi  of  Rawlins,  the  adm'nlftration  was  cormiitrcJ  to  Brown  and  revoked, 
uui  committed  to  Shelion;  for  it  ib  not  an  intereft  but  a  power  or  authcr-y;  tnd  powers  and  author!- 
ces  miy  be  revoked.     Br.  Adminiftrator,  pi.  33.  cites  4  H.  7.  14.  S.  C.  •{•  Ibid.  pU  47. 

cites  S.  C. 

At  common  law  the  ordinary  might  repeal  an  adminiftration  at  pleafure;  but  now  iince  the  ftatute 
11  H.  8.  when  once  it  is  duly  gr^nteJ  according  to  the  ftatu;e  ic  cannot  be  repealed;  for  his  power  is 
<bea  executed  i  but  if  ic  is  not  duiy  giii^led  according  to  the  ihcuiei  as  for  indance,  if  granted  to  a 

wrong 


H4  ^jcecutorsf. 

vrong  pcrfon,  m  fuch  cafe  he  may  repeal  It  and  grant  it  to  another;  for  he  his  not  executed  liia  powers 
Sed  nota,  if  the  adinsniftradon  is  repealed  for  want  of  forip  in  the  grant,  in  fuchl^fc  the  ordinary  niiift 
iregraat  it  to  the  fame  perfon  though  there  are  others  in  equal  degree*     3  Salic*  22. 

4.  Note,  that  if  debt  be  brought  againfl  an  admimftratorj  and 
fending  the  writ  the  bijbcp  commits  the  adminiflratim  to  another^  this 
abates  the  firft  writ  if  it  be  pleaded  ;  for  by  this  the  j/ir^  commjj/wn 
is  determined ;  per  Fit zh.  J.  clearly,  quod  nullus  negavit ;  quod 
nota ;  for  power  or  authority  is  revocable ;  contta  of  intcreft 
certain.     Br.  Adminiftrator,  pi.  3.  cites  27  H.  8.  26. 

5.  Letters  of  odtHtniJiration  obtained  by  coUufion  are  void,  and  fliall 
not  repeal  a  former  adminiftration ;  per  Cur.  3  Rep.  78.  b.  cites 

D  339-  ^3  EHz. 
Le.  90.  pf.  6.  After  refufal  by  executor  and  adminiftration  committed,  the 
115.  iMich.  executor  cannot  go  back  to  prove  the  will  5  but  if  the  adminiftra- 
E?iz.  c?  B.  ^^^^  '^•**  committed  upon  executor^ s  not  coming  in  upon  procefs  only,  in 
Bnxter  v.  fuch  cafc  the  cxccutor  may^  come  in  at  any  time  after  and  prove 
Bale.  S.  c.  ^^  ^^f\\\^  and  fo  undo  the  adminiftration.     Went.  OfiF.  Executor, 

38,  39.  Mich.  27  &  28  Eliz.  cites  Bale  v.  Baxter, 

7.  If  there  are  two  adminifl rations ^  one  by  the  metropolitan  and  the 
other  by  the  bi/hopy  where  there  were  not  bona  notabi/ia,  the  prerogative 
adminiftration  may  be  repealed ;  admitted.  Cro.  E.  283.  pi.  7- 
Trin.  34  Eliz.  B.  R.  Allen  v.  Andrews. 

8.  If  bifhop  grants  adminiftration  to  one  not  next  cfhiny  he  may 
revoke  it  without  anyfentence  of  revocation  to  be  given  in  any  court 
fpiritual  or  otherwifc;  per  tot.  Cur.  And.  303.  pi.  313.  Mich. 
35  &  36  Eliz.  CarcwV,  cafe. 

9.  If  the  ordinary  grants  the  admini/l ration  of  the  goods  of  B.  to  A* 
and  after  grants  the  adminiftration  to  'R,  this  2d  grant  is  a  repeal 
of  the  ifi  without  any  further  fentence  of  repeal,  for  the  admi- 
niftrator is  but  a  fcrvant  to  the  ordinary,  whom  he  may  change  at 
anytime.     Ow.  50.  35  &  36  Eliz.  Newman  v.  Beaumond. 

Becaufead-  iq.  Ordinary  grants  adminiftration  to  the  wife  of  inteftate, 

waTd!»?y*°°  he  cannot  revote  that ;  but  if  he  grants  adminiftration*  to  one  as 

granted  to  near  of  kin,  and  another  more  near  of  kin  comes,  he  may  revoke ; 

the  wife,  aCTced,  abicnte  Ric^aardfon-   Hetl.  48.  Mich.  2  Car.  B.  R.  Anon. 

but  in  the  «>  '  *» 

other  cafe  the  adminlftrition  was  granted  unduly,  for  which  reafon  it  is  revocable ;  for  if  be  might  do 
it  |n  the  foiD^cr  cafe  thi<>  would  be  to  make  his  power  arbttary,  which  the  law  abhors  j  but  the  lalter 
is  to  reform  an  error,  which  all  laws  do  allow.     L.  P.  R.  38.  cites  13  Car.  a.  B.  R. 

]f  duly  granteJ  it  cannot  be  revoked  without  juft  caufe,  as  lunacy^dcc.  Lev.  157.  Hill.  16  &  17  Car.  2. 
B.  R.  Price  V.  Parser.  ■    ■      Ibid.  i86.  Offlcy  v.  Beets. 

II.  If  the  ordinary  has  once  executed  his  power  according  to  the 
ftatute,  he  cannot  repeal  the  letters  upon  a  citation.  Allen,  36. 
Hill.  2 '3  Car.  B.  R.  Brown  v.  Wood, 
r  1 1  r  i  I  a.  The  tejlator  made  two  executors  who  both  died  in  his  Ufe^time  i 
then  he  dud  lenvifi^  two  fjfersy  .and  the  eldefl  got  adminifiration^  the 
youngejl  moved  B,  R^for  a  prohibition  to  repeal  it,  becaufe  flic  being 
in  equal  degree,  ought  to  liave  an  equal  fharc  of  the  admintltr^- 
tion ;  btit  the  Court  faid  that  a  prohibition  lies  not,  becaufe  if 
the  adminiftration  was  not  rightly  granted  flie  might  bring  an  ap- 
peal.  Stj.  147.  Mich.  24  Car.  13.  R.  Brown  v.  Poynes. 

6  13.  The 


€ttmm0.  Its 

13.  The  niece  and  the  nephew  are  in  equal  degree  to  the  inteft-  All.  56,. 
ate,  and  the  brdinary  may  grant  adminiftration   to  which  he  ^•^' 
pleafes ;  and  in  the  principal  cafe  the  niece  having  got  adminiftra- 
tion, the  neohew  could  not  get  it  repealed.    Sty.   102.  Pafch. 

24  Car.   B.  R.  Hill  v.  Bird. 

14.  Adminiftration  was  granted  to  the  brother,  and  after  one  Raym.  95. 
pretending  to  be  the  inteftate's  wife  fixed  to  repeal  it  j  but  held  ?,^'*" 
that  the  ordinary  had  executed  his  authority  and  could  not  re-  cordingly] 
peal  it.     Sid.   179.    Hill.    15  &  16  Car.  2.    B.  R.    Sir  George  andcite* 
Sands's  cafe.  ^^\  S*  , 

Fotncrby  » 
cafe.  3  Salk.  ss.  S.  C.  butftatesir  as  an  admini (Intion  granted  to  the  father,  and  afcerwardi 

a  woman  pretendtng  to  be  the  fen's  wife  fued  to  repeal  it,  bit  a  prohibition  wae  granted,* S   C. 

cited  by  Holt  Ch.  J.    Win$.*s  Rep.  44. S«  C.  cited  by  Hole  Cb.  J.  and  held  to  be  good  law« 

la  Mod.  618.  HilU  13  W.  3. 

15.  A  man  died  leaving  a  hroiher  atid  a  Jjfter  married  to  B,  luho  Sty.  io« 
procured  adminijfration  to  be  granted  to  his  'wife  the  Jtjler^  pending  a  r***^**n  *l 
caveat  entered  by  the  brother ;  and  upon  an  appeal  by  him  it  was  Betfworth' 
adjudged,  that  where  adminijtration  is  granted  according  to  thejlatute  ^'  Beef- 
the  ordinary  cannot  revoke  it  withoidt  caufc^  bccaufe  the  crantee  has  )?*"^V*^ 

rt   •       t  I     1        t      n  f   1      1  1.  Court  hdd- 

an  mtereft  in  the  goods  by  the  Itatute  which  the  ordmary  cannot  that  where 
take  frpm  him.     Lev.  186.    Trin%     18  Car.  2.  B.  R.   Offley  v.  theordina- 

^  ed  letters  of 

admitiiftratjon  to  one  that  ought  to  have  them,  they  ought  not  to  be  repealed  by  him. 
If  letters  of  adminiftration  are  granted  to  one  and  after  are  granted  to  anoLher,  by  this  the  firft  are  not 
troided except  by  judicial  I'cntcnce.     Cro.  £.  315.  pi.  8.  Pratt  v.  Scocke. 

16.  Where  adminiftration  is  repealed  for  matter  of  form  in  their 
court,  it  ought  to  be  granted  again  to  the  fame  party  where  two 
are  in  equali  gradu.  The  Court  feemed  of  fuch  opinion.  Sid.  293. 
pi.  II.  Trin.   18  Car.  2.  B.  R.   Offley  v.  Beft. 

17.  Where  adminiftration  is  granted  to  B.  becaufc  of  incapacity  S.  c.  cited 
in  A.  the  next  ofkin,  on  removal  of  fuch  impediments  as  attaint,  ex-"  ^^'  " 
communication,  &c.  the  adminiftration  of  B.  ought  to  be  repealed 

and  granted  to  A.  Sid.  373.  Trin.   20  Car.  2.   B.  R.  agreed  by 
all  the  juftices  in  the  cafe  of  Offley  v.  Beft. 

18.  If  rightful  adminifrator  becomes  nori  cc^i^tos,  his  adminiftra- 
tion ftrall  be  repealed  and  granted  to  the  next.  Sid.  373,  Trin* 
20  Car.  2.  B.  R.  agreed  by  all  the  juftices  in  the  cafe  of  Offley 
V.  Beft. 

19.  Where  adminiftration  is  granted  where  it  is  not  grantable, 
or  inverfo  ordine,  it  may  be  repealed  by  the  delegates,  non  ob- 
ftantethe  ftatute,  as  where  it  was  ^rzn^t^  pariiht^s  jure  vocandis  mi^ 
nimevocatis.  Lev.  305.  Hill.  22  &  23  Car.  2.  B.  R.  Ravenfcroft 
T.  Ravenfcroft. 

20.  It  fe  the  courfe  of  the  ecclefiaftical  court  to  repeal  admini-  But  Hale 
ftration  though  granted  to  next  of  kin,"^  in  cafe  of  abufe ,  Arg.  ^f*'^»  }^^^ 
Vent.  219.  Trin.  24  Car.  2.  B.  R.  in  cafe  of  Thomas  v.  Butler.  exc«"ed'^ 

their  power, 
aod  a  prohibitkm  ought  to  go,  and  dtat  they  ought  to  take  fuificlent  caution  at  firft  to  prevent  »»i^it 
adouiftration.     Ut  Tup. 

21.  Admini- 


ii6  €mutow. 

* 

Alien,  56.  %  ai.  Adminiftration  cannot  be  revoked  for  the  not  bringing  irLa/t 
inventory  and  account  by  the  adminillraton  Sty.  102.  Paich, 
24  Car*  Hill  v.  Bird. 

22k  Adminijlration  being  granted  to  one  credit  or y  another  fues  to 
hflve  it  repealed y  and  to  have  adminijlration  granted  to  him  ;  and  the 
Court  granted  a  prohibition,  the  fwX-ond  adniiniftration  being  ready 
to  be  fealed  j  but  if  it  had  pafled  the  feal,  then  per  Hale  they 
would  have  granted  a  mandamus.  Freem.  Rep.  372.  pi.  477- 
Trin.  1674.  Anon. 
Adminiftra-  23.  Adminiftration  de  bonis  non  cum  teftamento  annexo  grant- 
lion  was        ed  to  one  ivhere  tnvo  had  equal  right  to  the  adminiftration  is  good, 

fhryoungcr  ^"^  ^^^^^  ^'^^  ^^  repealed.  2  Jo.  161.  Trin.  33  Car.  2.  B.  R. 
brother.        Taylor  V.  Shore.     Coram  Delegatis, 

The  elder 

brother  fued  to  repeal  it.  By  Hale  Ch.  J.  where  it  had  been  pending  a  caveator  by  furprile,  and  fo 
may  be  repealed  in  the  ecclefiaif  ical  court,  but  not  barely  by  one  in  equali  gradu,  and  the  Court  ordeTCtl 
canlc  to  be  (hewed  againd  prohibici(»n,  though  there  was  only  a  citarion,  wh.ch  in  cafes  of  repeal  con- 
tains all,  butnofhiy  inter.m.     2  Kcb.  812.  pi.  13.  Mich.  23  Car.  2.  E.  R.  Ayliff' v.  AylifF. 

Skinn.  15^.  24,  Where  adminijlration  was  granted  durante  minori  atate  of  the 
^d  t'  ^""*  ^^^^  ^f  ^"^  ^^  ^^  inteftate,  it  was  infifted,  that  fince  the  ordinary 
vuh  J  bat  had  no  original  power  in  this  cafe,  and  this  being  a  fpecial  kind 
inclined  that  of  adminiftration,  nvhen  he  has  once  executed  that  poiuer  he  Jhall  not 
tionVouid  f^P^^lity  and  the  Court  inclined  to  that  opinion.  3  Mod.  23.  25. 
ftand,  and     Mich.  34  Car.  2.  B.  R.  Grandifon  (Ld.)  v.  Dover  (Countefs). 

after  fur- 
ther argument  the  Court  was  of  the  fame  opinion,  and  denied  that  the  ordinary  without  caufe  could 
repeal  an  adminiftration  before  the  ilaiute  of  H.  8. 

25.  A.  an  infant  was  made  executor  and  refiduary  legatee ^  and  if 
he  died  under  age  then  B.  another  infant  was  to  be  refiduary  legatee^ 
and  on  the  fame  contingency  the  refidue  was  bequeathed  to  C.  Ad- 
miniftration during  the  minority  of  A.  was  grn.nted  to  M.  his  mo- 
ther. A.  died  inteftate  under  age.  B.  was  ftill  under  age  ;  and 
the  queftion  was,  if  the  adminiftration  to  M.  might  be  repealed 
an^  granted  to  C.  who  was  refiduary  legatee  ?  per  Holt  Ch.  J. 
moft  certainly  by  this  grant  of  adminiftration  an  intereft  is  grant- 
ed and  vefted  in  the  adminiftratrix.  And  per  Holt  &  al',  at  ano^ 
ther  day,  it  is  a  point  worthy  of  confidcration,  and  much  may  be 
faid  to  prove  that  the  ordinary  has  executed  his  authority,  there- 
fore let  prohibition  go,  and  declare  immediately.  1 2  Mod.  436.43 8. 
Mich.   12W.  3.    Dubois  v.  Trant.    . 

26.  If  adminiftration  be  granted  to  a  perfon  then  folvtnty  compos 
mentis  J  or  within  communion  of  the  churchy  who  after  becomes  in- 
folvent,  non  compos,  or  excommunicate,  fhall  it  not  be  repealed  ? 
12  Mod.  437.  Mich.  12  W.  3,  in  cafe  of  Dubois  v.  Trant,  and 
cites  3  Keb.  124.  131.  282. 

HbltCh.  J.  27.  lifeme  covert  dies  inteJlaU  leaving  divers  dehts  due  to  her  he^ 
in  the  cafe  j^^  coverture^  and  adminiftration  is  committed  to  her  brother  or 
borough  T.  other  next  of  kin,  it  fliall  be  repealed  and  granted  to  her  hufband, 
Davis,         and  that  has  been  fo  adjudged  in  the  common  pleas ;  per  Holt 

12  Clu 


Oi*  J.  12  Mod.  438.  Mich.  12  "W.  3.  cites  the  cafe  of  Duncomb  Wmi.'t 
w.  Mafon.  ^fP'c^^ 

Cites  S.C. 

for  that  the  huiband  htd  an  origkial  right  as  the  moft  lawful  friend  of  the  wife  by  the  jz  £•  3.  { i  •  |a4 
Aat  b  the  cafe  of  the  hoAa&d  the  ordinary  had  no  ele£Uon  by  the  ix  H.  8.  5. 

28.  If  adminiftration  be  granted  to  a  creditor,  and  after  a  more 
frvidpal cTiiitor  eome,  it  (hall  not  be  revoked  for  hSm  \  and  it  may 
be  here  fadlum  valet  quod  fieri  non  debuit^  per  Holt  Ch.  Jk 
12  Mod.  438.  IVGch.  12  W4  3.  in  ca£e  of  Dubois  v«  Trant. 

29.  Where  a  will  is  of  lands  and  goods,  the  Court  may  repeal    [  1 17  J 
vpon  an  appeal;  but  where  it  is  of  lands  only,  they  cannot;  be- 

eaufe  there  they  had  no  authority  to  prove,  and  by  cbofequenpe 
they  had  no  audiority  to  repeal.     3  Salk.  22. 

30.  Adminiftration  obtained  by  fraud  and  furprize,  though  other-  And  per  5 
wife  duly  granted,  may  be  repealed  by  the  ordinary  that  granted  /cVs^^rom^^ 
k;  a  prohibition  was  denied.    Gibb-  303.  Trin.  5  Geo.  2.  B.  R.  sir  George 

Harrifon  v.  MitchelL  Sand's  cafe,, 

becaufe  it 
idoes  not  appear  what  the  drcuiQftances  of  that  cafe  weic.    Ibid* 


(M.  10)     Adminiftratioa  repealed.     la  what  Cafes 

it  voids  all  mean  AOta. 

1.  A  FTER  an  adminiftration  is  repealed,  the  authority  of  the  ^^\*  9^* 
-^  adminiftrator  is  determined;  fo  tliat  where  he  ohtatKed  tidcmverbii 
judgment  ^  a  bond  due  to  the  inteftate,  and  then  the  adminiftration  feems  only  9 
is  DCpcaled,  be  cannot  have  execution.  Yelv^  8  j.  Hill.  3  Jao  B.  R.  t«nOatioa 
Bamhurft  V.  Yelverton.  ^'^^ 

2.  A.  adminiftratox  of  B,  brought  jdebt  on  borid,  and  before  judgr 
9ient  that  adminiftration  was  revoked  and  granted  to  C.  A»  not* 
Vnthftanding  the  revocation  procured  judgment y  znd  the  fecond  admi*^ 
tn/irator  rfleafedj  and  the  reft  brought  an  audita  querela  on  the  re  - 
leafe;  the  dour^  would  not  grant  a  fuperfedeas,  becaufe  the  revo- 
cation was  matter  pffaB  qnly,  for  it  was  not  under  the  feal,  .and  the 
£rft  adminiftrator  might  apojeal.    Brownl.  29.    Beck's  cafe. 

3.  On  affidavit  to  ftav  execution  on  a  judgment  given  for  aa 
adminiftrator,  becaufe  the  letters  of  adminiftration  were  repcalecj. 
hefiire  the  judgment  entered  ;  per  Roll  Ch^  J.  the  matter  comes  not 
legally  in  queftipn  before  us.  Ypu  muft  bring  yoyr  aujjita  que- 
rela, let  the  fe^condary  examine  it.  Sty.  417.  Trin.  1654.  Patnell 
V.  Brook. 

4.  Adminiftrator  hzsjfidgmenfy  and  before  execution  the  letters  ^^^^ 
of  adminiftration  are  revoked.     Defendant  iliall  have  audita  querela  \^  aftually 
.to  prevent  execution  againft  hinv  Lutw.  343.  cites  2  Sand.  148.  ;nexccu- 
Pafch.  22  Car.  2.    Turner  v.  Davis.  ^^  5  "?• 

^^tti'f.cafe.  Adminidration  repealed  is  a  good  caufe  to  vacate  a  ju^gpoeixt,  and  ftop  execution  in 

trover  by  ^rft  admioiftrator.     a  SaunJ.  146.     Turner  v«  pavls. 

If  goods  come  co  the  poileilion  of  an  adminiftrator,  and  his  admlniib'adQn  is  revoked,  he  Hiall  be 
charged  ai  executor  de  ibp  tqru  l^er  Kneeling,  ^lod.  6^.  pi.  ^.  Tjii>,  22  Car.  a.  B.  ^.  in  ca(p  of 
Turner  v.  Davis. 

Vou  XI,  };  5,  The 


XI7  ^tttatoti^ 

^.  The  civilians  fsud^  that  a  legatee  that  had  got  ^mtntflratt^^ 
though  it  were  after  repealed  upon  a  citation,  (hould  yet  retain  fit 
his  legacy,  Otherwife  upon  an  appeal ;  for  there  the  adminiilra<* 
tion  is  avoided  ab  initio.  Vent.  219.  Trin.  24  Can  2.  B,  R.  in 
cafe  of  Thomas  v.  Butlen 

.  6»  Adminiftrator  of  leflee  pays  rent  to  admimfirator  of  lejfort 
admihiilration  is  repealed,  and  granted  to  D. — u*  fues  at  law  as 
.  Virell  for  the  rent  paid  to  the  former  adminiftrator  of  leflbr,  as  for 
rent  fince  due,  and  gets  a  verdi6l  and  judgment  againft  admini<* 
ftrator  of  lefi%  for  the  fame.  He  brings  a  bill,  and  is  relieved  as 
to  the  rent  paid,  becaufe  it  was  paid  to  the  defendant  who  was  then 
the  vifible  adminiftrator.  Fin.  Rep.  40.  Mich.  25  Car*  2*  Ste« 
f  1 18  ]    phens  V.  Langley  and  Caftleton. 

Kaym.  224.  7,  Adminiftration  was  affirmed  upon  citation  to  repeal  it,  and 
|y"*'  s  c  *^^"  ^^^  fentence  and  adminiftration  are  repealed  upon  appeal;  a 
and  refoivcd  l^^fi  made  in  the  mean  time  by  firft  adminiftrator  is  good,  and 
by  HaieCh.  (hall  uot  be  avoided  by  the  now  adminiftrator  i  per  Hale,  &  tot. 
Md^wUd**"^  Cur.  For  it  is  only  a  repeal  of  the  fentence  in  the  citation,  and 
abfente  '  s^U  One  as  if  the  nrft  adminiftration  had  been  avoided  in  the  fuit 
Twlfdcn,  upon  the  citation,  and  not  as  if  appeal  had  been  originally  brought 
avoidance  of  ^P^^  '^^  ^C^  adminiftration ^  by  which  it  had  been  totally  annulled* 
the  fentence   2  Lcv.  90.  Mich.  25  Car.  2.  B.  R.    Scminc  V.  Semine* 

ihall  not 

Toid  ali  mefne  a&s  done  by  the  adminiftrator  before  the  a^lon,  bat  it  is  the  fame  in  tStGt  with  Pack* 
man's  cafe.  S.  C.  cited  by  Gould  J.  as  adjudged.  X2  Mod.  6i8.  3  SaUc.  «2.  S.  F.  and 

ttkn  to  S.  C. 

8.  Adminiftrator  poflefled  ofa  term  charged  with  a  truft  ajfigns  it 
in  truft  for  himfelf.  The  adminiftration,  on  a  fuit  by  citation  (not 
appeal)  is  revoked,  and  now  granted  to  the  plaintiff,  who  fued  to 
have  the  affignment  fet  afide,  and  decreed  accordingly^  2  Ch. 
Cafes,  129.  Mich.  34  Car.  2.     Jones  v.  Waller. 

9..  Adminiftration  is  granted  to  a  creditor^  and  after  repealed  zt 
the  fuit  of  the  next  of  kin.  He  (hall  retain  againft  the  rightful 
adminiftrator,  and  his  difpofal  of  the  goods,  even  pending  the  citation 
till  fentence  of  repeal,  ftands  good.  Per  Holt,  i  Salk.  38.  pi.  6> 
Pafch.   13  W.  3.  in  cafe  of  Blackborough  v.  Davis. 

10.  Tnere  is  a  difference  taken  whenzn  adminiftration  is  repealed 
upon  a  citation  or  upon  an  appeal.  6  Rep.  18.  b.  Packman's  case. 
If  it  is  upon  an  appeal  which  fufpcnds  the  adminiftration,  all  afts 
after  fuch  fufpenfion  are  void ;  if  it  is  repealed  upon  a  citation,  all 
the  a£ls  of  the  adminiftrator  till  the  repeal  are  good,  for  by  the  ci- 
tation the  grant  of  the  adminiftration  is  not  fufpended,  therefore  if 
the  adminiitration  be  .repealed,  all  aGs  done  by  an  adminiftrator, 
which  a  rightful  adminiftrator  might  have  done,  (hall  be  allowed, 
for  in  them  he  afted  in  the  place  of  the  rightful  adminiftrator. 
But  it  is  otherwife  in  the  cafe  cf  an  executor,  for  the  probate  of  the 
will  gives  no  authority  at  all  to  him,  and  therefore  if  he  is  not  the  rights 
Jul  executor,  he  has  no  authority  at  all,  and  it  would  be  unreafonablc 
that  a  perfon,  who  has  no  authority,  (hould  difpofe  of  the  intcrcft 
of  another ;  the  rightful  executor  has  not  only  a  truft  or  authority 
to  adminifter  the  goods  of  the  teftator,  but  alfo  au  intcrcft  annexed 

to 


to  the  truft  5  and  therefore  the  property  of  all  the  goods  after  dd- 
tninlllration  is  completely  vefted  in  him  ^  and  confequently  the 
difpofition  of  the  goods  of  the  tcftator,  or  releafe  of  his  debts,  is  a 
difpofition  of  the  inttreft  of  the  rightful  executor,  and  therefore 
fuch  difpofition  does  not  bind  him ;  and  fo  it  was  refolved,  Roll 
Abr.  719.  [919.]  which  cafe  was  never  denied  that  I  heard  of» 
Comyns's  Rep.  151;  in  pL  102;  Mich.  5  Ann.  C.  B.  Anon^ 

(M.  11)     Adminlftration  repealed. 

What  Adions,  &c.  fuch  Adminiftrator  is  liable  to 

after  fuch  Repeal. 

i.  iF  adminiftrator  ivajles  the  goods,  and  after  adminiftration  is 
*  committed  to  another,  yet  any  creditor  may  charge  him  in 
idebt,  and  if  he  pledds  the  laft  adminiftration  committed  to  another,  [  I  xp  J 
the  other  may  reply,  that  before  the  fecond  adminiftration  com- 
mitted he  had  wafted  the  goods,  6  Rep.  18.  b.  Hill.  37Eliz.  B.  R» 
Packman's  cafe. 

2.  The  cafe  was,  a  mart  died  inteftate  5  the  ordinary  committed  Cro.E.  459* 
ndmitttjtration  to  ajlratiger^  Afterwards  the  next  of  blood  of  the  in^  f^n^'p^k* 
hjatefued  a  citation  in  the  fpiritual  court  to  repeal  the  admini^  man.  Si  C* 
ftration,  and  he  pendente  Hie  Jells  the  goods,  and  aftemvards  the  ad"  j^cld  accord* 
tninijlration  is  repealed  hyfentence^  and  adminiftration  to  the  fecond*  p^ 'h][jj^  ^^d 
It  was  adjudged  in  this  cafe^  that  becaufe  the  firft  adminiftrator  Fchncr,  but 
hath  the  abfoliite  property  of  the  goods  in  him,  h«  might  give  Gawdy  e 
them  to  whom  ht  pleafed ;  and  although  the  adminiftration  be  ^.^"Jrnam^ 

tcvokcd,  yet  the  gift  is  good ;  but  if  the  gift  be  by  covin  it  is  void  Mo. 

againft  creditors  on  the  ftatute  of  13  Eliz»  6  Rcpi  18*  b.  Hilli  |96.pl.5i7» 
37Eliz.  B.  R.  Packman^s  cafe.  acc^r^y. 

——8.  C.  cited  2  Lev.  90.— S«  C.  cited  Raym*  214» 

3«  Oi  againft  N.  who  was  bound  to  the  inteftate  ih  a  bond^ 
and  pleads  that  adminiftratidn  of  the  inteftate's  goods  was  com-* 
mitted  to  him  by  the  archbifliop,  the  inteftate  having  bona  nota* 
bilia  before  it  was  committed  to  the  plaintiff's  wife*  The  plain- 
tiff replies,  that  the  adminiftration  committed  to  the  defendant 
was  revoked  and  made  void.  To  which  the  defendant  demurs^ 
pretending  his  adminiftration  to  be  a  relec^e  in  lano,  but  it  was 
othcrwifc  adjudged ;  but  if  the  debtor  were  made  executor  then 
the  debt  is  teleafed.  Judgment  for  the  pjaintld"  by  the  Court* 
Brownlk  62*  Trim  6  Jac.   Ok  [alias  Oakesj  v*  Necdham. 

4.  H.  adminiftrator  aftet  much  goods  adminiftered  had  his  /rtf* 
^imftration  revoied,  and  the  adminiftration  w^is  committed  to  B. 
and  B./ued  thefirjl  man  for  goods  unduly  adminifieredy  and  holden 
.no  remedy  but  in  Chancery  in  fuch  cafe,  and  by  the  judge  lately 
In  Chancery  fuch  a  decree  was  made  by  hinifelf  then  fitting  there» 
but  his  brother  Crew  at  the  bar  was  Hot  fatisfied  with  the  decree, 
or  that  it  could  be.    Clayt4  ac,  26*  10  Car<  Harling's  cafe« 


1 19  .Crccutortf. 

Adrnjniftn-  ^.  Thc  defendant  being  fucd  as  adminiftrator,  pleaded  that  Be* 

pcaledi*a*n(f"  fi^^  ^^^  ^^  of  the  writ  his  adminiflration  -nvas  revoked  and  granted  to 

granted  to  another.     Per  Wild,  he  ought  io  have  fet  forth  that  he  had  fully  ad^ 

another,  to  mimjlered  all  the  goods  in  his  hands j  or  elfe  that  he  had  delivered  them 

firftTdmf-  ^^^  ^^  ''^^  ^'^^  adminiflratoTy  for  otherwife  the  debtee  might  be  at 

niftratorac-  a  lofs  \  foF  thofe  goods  (hall  not  be  aflets  in  the  hands  of  the  nc\ir 

courted  in  adminiftratof  till  they  come  into  his  pofleifion*   Freem.  Rep.   13. 
gativcTourt  P^*  ^^'  J^^in.  1 67 1.  C.  B.  Garter  V.  Dee. 

for  the  in- 

teftate's  cftatc.     He  is  thereby  difcharged  from  any  further  account.    Fin.   Rep.    123.    Mich* 

26  Car.  2.  Parker  v.  Dee. 

6.  Adminiftrator  makes  attorney  to  receive  the  debts  due  to  in- 
teftate.  He  receives  and  pays  them  to  the  adminiftrator.  After 
u  nvill  appeared^  and  the  letters  of  adminiftration  called  in  and  rv- 
pealcd  by  citation.  Executor  may  bring  indebitatus  afTumpfit  againft 
thc  attorney  for  money  received  to  his  ufe,  for  the  adminiftra- 
tion was  merely  void,  and  fo  attorney  had  no  authority ;  coram 
Trevor  Ch.  J.  at  Guildhall,  i  Salk.  27.  pi.  14.  Mich.  2  Ann. 
Jacob  V.  Allen. 

7.  In  an  indebitatus  affumpfit  for  money  received  by  thc  defend* 
ant  to  the  ufe  of  the  plaintiff  as  adminiftrator  of  J.  S.  on  non  af- 
fumplit  pleaded,  upon  evidence  the  cafe  appeared  to  be,  that  J.  S. 
died  inteftate  poflcfled  of  certain  Irifli  debentures,  and  the  defend- 
ant pretending  to  a  right  to  be  adminijlrator  got  adminiftration 
granted  to  him,  and  by  that  means  got  thofe  debentures  into  his  hands^ 

r  1 20  1  ^''^  difpofed^  of  them.  Then  the  defendant's  adminiflration  tvas  re^ 
pealed  and  adminiflration  granted  io  the  plaintiffs  and  he  brought  this 
action  for  the  money  he  fold  the  debentures  for.  Afterwards  2he  laft 
day  of  the  term,  upon  motion  to  the  Court,  they  gave  judgment 
for  the  plaintiff.  And  Holt  faid,  tliat  he  could  not  fee  hoMr  it 
differed  from  an  indebitatus  aflumpfit  for  the  profits  of  an  olBcc 
by  a  rightful  ofiiccr  againft  a  wrongful,  as  money  had  and  re- 
ceived by  the  wrongful  officer  to  the  ufe  of  the  rightful. 
1  Ld.  Raym.  Rep.  1216,  1217.  Mich.  4  Ann.  in  thc  cafe  of 
Lamiac  v.  Dorrel. 


(M.  12)      Second  (or  after)  Adminiftrator.      His 
Power  as  to  the  Goods  of  the  firft  Teftator, 

J.  TF  the  ordinary  commits  the  adminiftration  to  J.  S.  he  may 
r^//^  adminiftration,  and  then  the  ordinary  may  commit  it 
to  another,  for  he  cannot  compel  him  to  adminiftcr,  and  there  thc 
firft  to  whom  it  was  committed  fhall  not  be  charged ;  and  in  debt 
againfi  the  firfl  adminiftrator  he  may  fay  "that  ne  unques  adminifler  g 
quodnota.  Br.  Adminiftration,  pU  7.  cites  34  H.  6.  14. 

2.  An  admini/iration  is  granted  and  afterwards  another ^  and  this 

fecond  adminiftrator  releafes^  &c«  an  oEtion  brought  by  the  firft- adm^ 

niflrator ;  and  judgment  being  had,  and  the  defendant  in  execu* 

tion,  be  {ball  not  be  relieved  in  an  audita  querela,  for  this  admx- 

liiitratioa 


(SmutoriBf.  «ao 

liiftration  was  void.    Dyer,  339-   a.   b.    pi.  46.    HiH.    17  Ellz. 
Anon. 

3.  Admintftration  was  granted  If y  the  hijbop  of  Brt/lol^  nvhen  in  truth 
the  inteftate  had  bona  notabilia^  and  afterwards  the  Prerogative  Court 
granted  adminifiration  to  another,  who  brought  trefpajs  againjl  the  firjl 
adndnijrator  for  taking  the  goods ;  Gawdy  and  Jeofreys  faid,  that 
it  would  be  hard  to  make  him  a  trefpaflbr,  becaufe  the  granting 
adminiftration  does  belong  to  the  ordinary  mero  jure,  and  it  is 
probable  that  neither  he  nor  the  party  did  know  that  the  inteftate 
had  bona  notabilia  ;  but  on  exception  to  the  bar,  becaufe  it  was 
there  pleaded  that  the  defendant  had  paid  20  L  to  A,  to  whom  the  in^ 
tefate  was  indebted  by  bond,  and  did  not  fhew  how  the  bond  was  dif 
cbargedj  as  by  reieafe,  acquittance,  cancelling  the  bond,  &c.  by 
which  the  plainti£F  may  be  difcharged,  the  plaintiff  had  judgment 
to  recover.  2Lc.  155.  pi.  188.  ipEliz.  B.  R.  Dunne's  cafe. 

4.  Debt  is  brought  by  a  woman  admini/lratrix.  She  has  judg^ 
ment.  Before  execution  this  adminifl ration  is  revoked  by  covin,  and 
committed  to  the  faid  woman  and  her  f on,  'Hhtfon  releafes  the  debt. 
The  woman  fues  execution.  The  debtor  brings  an  audita  querela.  It 
docs  not  lie  becaufe  of  the  covin.   Jenk.  285.  in  pi.  17. 

5.  A  bill  brought  by  an  adminiftrator  durante  minoritate,  and  an 
^count  decreed  to  be  taken.  The  infant  marries,  and  thereupon  the 
adminiftration,  during  her  minority,  is  committed  to  the  hufband* 
Upon  a  new  bill  brought  to  have  the  benefit  of  the  former  pro- 
ceedings, the  defendant  demurred,  and  the  queflion  was,  whether 
tbisfecond  adminiftrator  could  carry  on  the  account  ?  It  was  objefted, 
that  fuch  an  adminiftrator  cannot  at  law  take  execution  on  a 
judgment  obtained  by  the  former  adminiftrator ;  but  it  was  or- 
dered  that  the  defendant  fhould  anfwer,  and  that  matter  be  faved  unto 
him  at  the  hearing  o(  tiie  caufe.  Vem.  25.  Miclu  168 1.  Coke  v» 
Hodgea. 


(N)     What  Perfon  may  make  Executors.  [  121  ] 

[i.  J^OT.  Pat.  \2  E.  I,  M.  22.  Conceffto  Epifcopo  Bangor ^rW 
■**'  licet  Epifcopi  IVallenfes  ex  antiqua  confuetudine  teftamentum 
aiiqucd  condere  non  pofftnt  tempbribus  retroaElis  idem  tamen  epifcopus 
nunc  pofjit,  £5*r..  Rjot.  Pat.  18  £.  i.  N.6.  Licentia  abbati  Sandli 
Edmuudi,  quod  condere  po/ftt  tejf amentum  {5*  executores  fui  plenam  Aa- 
beant  adminijlrationem  de  bonis  fuis.] 

[2.  The  queen,  wife  of  the  king,  may  make  executors.     24  E.  i. 
Rot.  Clauf.  M.  II.   Executors  were  made  and  admitted  good.] 

[3.  A  feme  covert  executrix  may  make  an  executor  of  the  goods  *  Confra 
which  flie  has  as  executrix.     M.    8  Jac.   B,    Grant's  case,  per  ^^^°'^^^ 
Cur.  ♦  v^ithout  the  affent  of  the  baron.]  -  Mod.  306. 

in  cafe  of 
Kichardfon  t.  Seife* 

K  3  [4.  A 


121  €rctutorj6f. 

If  A  woman  [^,  A  femf  cwert  may  make  an  executor  of  things  in  aSlion  duo 
klfc  *an       ^  '^^^  »  P^'  ^^^'  ^'  ^  J^'  ^*    Grant's  case.] 

eftate  by  extent,  a  wardlbip,  the  next  avoidance  of  a  church,  or  other  chattel  reat,  thefe  are  not  de« 
Tefted  out  of  her  into  her  huiband  by  marriage,  but  in  cafe  ihe  OTeiiive  him,  they  continue  to  her  as 
before,  no  alienation  or  alteration  having  been  made  by  the  hufband,  who  had  power  to  difpofe  of  them 
by  gift  in  his  life-time,  though  not  by  his  will  j  yet  fuch  a  woman  iil  her  huiband's  life-time  could  not, 
of  or  for  thefe  things,  without  her  hufbmd's  aflent,  make  an. executor  or  will ;  but  (he  dying  before 
him,  they  would,  by  the  operation  of  law,  accrue  to  him.  Another  fort  or  kipd  of  goods,  or  mthcr 
interefts,  a  woman  may  have,  viz.  debts,  or  things  in  adion,  which,  as  the  former,  are  not  devefted 
out  of  her  by  marriage  into  her  hufband,  nor  yet  can  ihe  thereof  make  an  executor  without  her  huf- 
band's  affent,  although  they  be  one  degree  farther  from  the  hufband  than  the  faid  chattels  real  j  for  that 
though  the  hufband  do  over-live  the  wife,  he  fhall  not  be  intitled  to  them  as  to  the  former.  But  if 
bis  wife  make  him  executor,  as  fbe  may,  or  if  afier  her  death  he  takes  adminiftration  of  her  goods,  rhen 
as  he  is  thereby  intitled  to  them,  fo  he  is  liable  alfo  to  pay  her  debts  out  of  the  fame,  when  be  ihall 
have  received  them.     Wen^.  Off.  Ex.  196,  197. 

•  Jo.  175.  [5,  A  feme  covert  cannot  make  an  executor  without  thsajfent  of  her 
BR^hr*  ^^^^^>  for  *  the  adminiftration  of  her  goods  of  right  belongs  to  the 
S.C* cited'  baron;  per  Cur.    4 Rep.  51.  b.     Ognell's  case.J 

and  S.  P. 

held  accordingly  by  three  juftices ;  but  two  doctors  of  the  civil  law  were  of  a  contrary  opiaion.  ■ 

And  fo  wa9  Crookc  J-  Cro.  Car.  fo6.  in  S.  C— — .See  Went.  Off.  £x«  I99>  ^<» 

So  of  a  6*  Brook  fays,  it  feems  that  an  abbot  cannot  make  executors  i 

^uwdian  of    f^  j^^  jjj^g  „Q  capacity  but  to  tlic  ufe  of  the  houfe.     Br.  Abbe, 

anhofpital         •  -^  tt    C-        '  * 

who  has         pi.  7-   <^*^eS  7  H.  6.    27. 

confreres 

in  refpe^  of  any  thing  which  belongs  to  the  corporation.     Br.  Arrearages,  pi.  6.  cites  19  H.  9.  44. 

Thut  it  (J^duld  be  19  H,  6. 44.  according  to  Br.  Corporations,  pi.  26.  S.  C.J 

7.  The  bifhops,  lords,  and  commons,  aflented  in  full  parlia- 
ment, that  the  kingy  his  heirs^  and  fuccejforsy  might  lawfully  make 
their  tef^aments,  and  that  execution  ihaH  be  done  of  the  famci 
whereof  fome  doubt  was  made  before.  4  Inft.  335.  cites  Rot.  Par. 
I  H.  5.  Nu.  13.  The  teftajnent  of  king  H/4.  and  his  executors 
refufed  \  the  archbifhop  of  Canterbury  was  to  grant  adminiflration, 
with  the  teftament  annexed  to  the  fame.  See  i  H,  6.  Nu.  18, 
the  laft  will  and  executors  of  H.  5.  10  H.  6,  Nu.  27. 
r  1^2  ]  8.  An  ideot  cannot.  See  Went,  Off.  Ex,  14.  cites  3  Eliz. 
D.  203,  204. 

9.  A  lunatich  in  his  lucid  intervals  may  make  a  will  and  exe« 
cutors,  but  not  otherwife.    Went.  Off,  Ex.  15. 

10.  If  one  by  age  orftcknefs  becomes  of  nonfattx  memorue^  he  i% 
unable  to  difpofe  of  lands  or  goods.     Went.  Off.  Ex.  15. 

1 1.  One  deaf  and  dumb  born  may  make  a  grant,  faith  Mr.  Perk, 
if  he  hath  under ilanding,  which  is  hard,  as  he  confeffeth,  coiife- 
quently  much  more  a  will ;  but  in  the  time  of  K^  H.  i.  it  is  left 
a  demurrer,  whether  a  deed  by  fuch  be  good  or  not,  Went^ 
Off.  Ex.  15.  ' 

J  2.  If  but  mute^  he  may  wage  his  law,  attorn  by  fignsy  and 
fo  perhaps  by  fign^  declare  his  will.  Went.  Off.  Ex,  15,  citc$ 
^4  Aff,  p-  36. 

1 3,  An  alien  may  make  or  be  an  executor,  fo  as  he  be  not  an  aliea 
enemy^  for  fuch  cannot  fue,  as  in  the  late  queen's  time  was  held, 
Sut  there  ;he  doubt  was^  whether  a  (\ibje^  of  Spain  w^re  at  that 


time  to  be  held  an  enemy,  no  war  being  prcctaimed  between  the 
lingdoms,  though  hoftiiity  exercifed?  Went.  Off.  Ex.  15. 

14.  Whether  an  excommunicated  perfon  be  able  to  make  a  will 
or  not,  may  be  feme  doubt,  fince  Keble  denies  him  ability  to 
prcfent  to  a  church ;  and  in  this  very  point  antiently  the  opinion 
of  canonifts  hath  been  negative,  but  more  lately  grew  affirmative. 
Went  Off.  Ex.  1(5. 

A3  to  feme  coverts  making  wills  and  executors,  fee  tit.  IBCtrolt 

anil  $z\m  (R.  a). 

(0)  What  Perfons  for  a  collateral  Refped  may  make 

Executors. 

[l,   A   Man  attaint  of  felony  cannot  make  (ftcecutors,  fo  no  ad- 
^^  miniftration  fhall  be  granted  of  fuch  man.     D.  14  £1. 

i  309-  76O 

[2.  If  2X1  exigent  of  felony  he  awarded  againft  a  man,  though  Cro'E-*»5» 

by  this  he  lofes  ail  his  goods,  yet  he  may  make  executors  to  re^  Parch.\7 

verfe  it.  5  Rep.  1 1 1,  Marsh's  case,         (For  there  he  is  not  at*  £Hs.  d.  r. 

tainted.)]  ?*^?.^- 

I  '-*  led  adjorna* 

tor.  Ibid.  173.  pi.  2,  Pafch.  34  Eltz.  S.  C.  but  no  rerblution  as  to  this  point.     But  in  a  nota 

tt  the  end  of  the  cafe  fays,  that  this  cafe  is  cited  5  Rep.  1 1 1.  to  be  refoWed  that  writ  of  error  waa 

I  well  brought  by  the  executor,  aqd  that  it  was  reTerfed  at  his  fuit. Le*  325.  pi.  309.  S.  C.  and 

I  the  outlawry  ivas  reverfed  accordingly.  Ow.  147.  S.  C. Godb.  3S0.  in  pi.  365.  Pafch, 

I  3  Car.  B.  R.  Jones  J.  faid  that  Marib*s  cafe,  5  Rrp.  11 1.  was  never  adjudged  \  and  that  there  an  ex- 

ccator  could  not  reverie  an  attainder  by  outlawry,  becaufe  it  doth  reftore  the  blood.        .      A  perfon  out- 
h%ied  may  make  an  executor,  and  this  executor  may  have  a  writ  of  error  to  reverfe  the  outlawry  \  ad« 
I  mitted.    Hutt*  54.  Mich,  aio  Jac. 

« 

[3.  So  adminiftration  (hall  be  granted  of  fuch  man:  5  Rep.  1 1 1 .] 
[4.  A  maii  outlawed  in  a  perfonal  aSiion  may  make  executors,   Cro.E.  %^o* 
for  he  may  have  debts  upon  contra£ts  which  are  not  forfeited  to  P^'^*  ^^*T 
the  king.    M.  43  &  44  El.  B.  R.]  siailt: 

refolved  that 
a  man  may  be  adminiftrator  to  fuch  perfon  outlawed,  as  to  goods  taken  for  trefpafs  before  outlawry  •  he 
nay  have  trefpais,  and  recover  the  value  of  the  goods  which  fhall  be  adets  in  his  hands* 

C  123  ] 

[5,  So  adminiftration  may  be  granted  of  fuch  a  man  for  the  caufe  rro.E.8^0. 
aforefaid  ;  per  Cur.  M.  43  &44  El.  B.  R.  Shaw  against  Cut-  JJ'.^^  ^^* 

TERIS.]  *  J"  «    • 

6.  One  fl//ji/i/ 3^ /r^^«  cannot  naakexxecutor.  2  Le.  5.  pi.  7.  Though* 

16  Eliz,  C-  B,  Cranmer's  cafe.  ??'"<»«  at- 

taint cannot 
make  an  executor,  yet  the  perfon  nominated  as  fuch  by  a  perfon  attainted  may  have  a  wrrit  of  error  to  re- 
verie the  attainder  which  difables  him  to  be  executor,  and  then  he  is  executor.  Per  Gawdy  f. 
Cio«  £•  2x5*  pi*  10.  Pafch.  33  £lig.  B.  R.  in  Madh*s  cafe. 

7.  PerfoM  attainted,  conviffed  or  outlawed,  it  will  be  faid,  that 
Aefe  can  have  no  goods  of  their  own,  and  confequently  they  can 
make  no  wills  nor  executors ;  and  it  is  not  to  be  denied,  that  we 
find  it  pleaded  fometimes  by  executors  that  their  teftators  ftood 

K  4  outlawed. 


outlawed  But  firft  it  Is  dear^  that  all  and  every  of  theie  toMp 
have  goods  as  executors  to  others^  which  neither  are  forfeited  by  at- 
tainder or  outlawry,  nor  devefted  by  marriage  or  villeinage.  3l6«-/- 
Jbre  as  touching  them  they  may  make  teflaments.  And  that  all  thefe 
forts  of  perfons  may  be  executors  is  alfo  evident.  So  alfo  touch-* 
ing  villeins,  monks  and  friars,  who  can  have  no  goods  to  their 
own  ufes.  And  that  one  attainted  of  felony  may  have  an  execu* 
tor,  appears  by  the  cafe  in  the  late  queen's  time,  wherein  it  was 
long  debated,  whether  fuch  an  executor  might  maintain  a  writ  of 
error,  or  hot,  to  teverfe  the  attainder  of  the  teflator  ?  And  as  for 
other  outlawries,  the  pl^a  thereof  by  the  executors  that  their  tefta* 
tor  was,  and  died  outlawed,  proves  not  a  iiuUity  of  the  will  or 
executorfhip  \  for  then  they  might  have  pleaded,  that  they  were 
never  executors ;  but  it  tends  to  this,  that  no  goods  did  Or  could 
come  to  them  for  fatisfa£iion  of  the  debts,  by  reafon  of  outlawry  ; 
yet  it  has  been  delivered,  not  of  old  only  in  many  books,  but  by 
fome  of  late,  that  debts  upon  contra£i,  where  the  defendant  may 
Vage  his  law,  are  •  not  forfeited  by  outlawry,  not  Uncertain  da** 
hiagts  for  tr^fpafs  in  battery  or  faife  imprifonment,  &c*  Went« 
Off.  Ex.  15, 1 6, 


(t^)     What  AiStions  the  Executors  niay  have  for  Ad 


tnwhat  cafes 
cxecuton 

«;t;Ai  in  Life  of  Teftator. 

have  execu- 
tion, fee  fzecntion  (P]« 

Br.Execu.  £1.  t'XECUTOR  may  have  z  tavi/bment  of  viard  (ox  ravUh-* 
$''p.'m"'  ment  in  life  of  teftator.     7  H.  4.  %.  b.] 

cites  S.  C.  and  fays  that  this  feems  to  be  by  the  equity  of  the  ftatate  de  bonis  afportatJS>  &c.  ■ 

S«  C.  cited  Popb.  191.  Mich.  2  Car.  B.R. 

•Poph,i8g.  [2i  If  A.  be  taken  upon  a  procefs  in  an  aftion  of  debt  at  the 
B.'R!\hr  f"i^  ^^  ®-  ^"^  is  in  the  cuftody  of  the  gaoler  for  want  of  bail, 
S.  c.  and  and  efcapesy  and  after  B.  dies,  in  this  cafe  the  executor  may  have 
aJi  agreed,  ^^  aElion  Oft  the  Cafe  upon  this  efcape  j  for  though  this  aftion  is  to 
hereon  an  ^^^^  ^"'  damages  for  the  efcapCj  and  though  he  was  impri^ 
efcape  after    foned  but  upon  meaii^  procefs,  yet  inafmuch  as  the  fuit  was  for 

Ihc^al^n  ^'^^  ^^^  ^^^  ^  °^  ^^^^  nature,  and  therefore  within  the 
would  lie  by  27'"^^  ^f  '^^  Jiatute  ^  4  J?.  3.  dubitatur.  Migh.  9  Car.  B.  R, 
theexecu-     Startin  AGAINST  Farmer  AND  Lqwton,  bailiffs  of  BHdgeworth* 

Porting  to     I"*^^^^^  ^^'  9  ^^^*  '39<5-  between  *  Lemason  and 

the  cafe  of     DixcN  diibitatur.] 

F.  N.  B. 

i»i.  (A),  but  the  printipal  cafe  was  adjoumcd.^Lat.  f '^y.    Mafonv.  Dixoa,   S.  C.  the  Coort 

was  divided;    &   adjornatur.  Jo.  173.    pi.  8.  S.  C.  hut  no  judgment..— Noy,  Sy. 

^.  C.  and  the  Court  divided,  but  fays  that  this  difference  was  put  and  agreed,  that  the  executor  IhiiX 
have  the  adinn  where  the  thing  Itfclf  is  to  be  recovered,  but  not  where  damages  only  are  to  be  "rco- 
vered.  i  Salic,  ti.   pi.  2.  Umt  cafes  cited  per  Cur.  in  cafe  of  William>  v.  City,  and  faid  thaC 

there  is  a  great  difference  between  mefne  procefs  as  the  cafe  was  in  thofe  books,  and  procefs  tn  ez<fco- 
tion  ;  for  by  levying  the  goods  a  right  was  veiled  in  the  teftator.  ■  ■  S.  C.  cited  Comb,  jit  j 

Same  diverfity  taken  by  Holt  Ch.  J.  xz  Mod.  ^l^  72.  in  S.  C.  who  faid  chat  oa  efcape  in  mean  pro. 
cefs  there  is  only  th^  lofs  of  the  procefs^ 

tCt24]  ,  [3' If 


[3.  If  upon  a  Jl/ri  facias  thejbenff  levies  the  Mtj  and  does  not 
tetum  bis  ivrit  nor  pay  the  money  to  the  party,  and  after  the  party 
at  whofe  fuit  the  execution  was  awarded  dies,  the  executor  may 
have  a&ion  upon  the  cafe  upon  this  matter.  B.  R.  ^  ^ 

•Spurstow  against  Prince.    This  moved  in  arreft  of  judg-  297.  pi.  5. 
ment  after  verdid  for  the  plaintiff,  and  upon   this  the  plaintiff  HiiJ.  8jae# 
prayed  judgment  againfl  himfelf,  becaufe  that  he  would  com-  \^\^ 
tnence  a  new  a£Hon  lor  his  expedition.     For  it  was  objefted^  that  aaion  i«  - 
as  to  the  not  returning  the  nvrit  it  nvds  a  terfonal  iJdrongJX  not  mtin- 

tainable  bf 
the  equity  of  the  ftatute  of  4  £.  3.  de  bonis  teftatoris  afporutit  was  cited  a  cafe  3  Car.  in  this  court 
betwixt  LiBAfTON  and  Dxskiks,  (which  Jones  J.  faid  he  weil  remembered),  where  an  action  upon 
the  cafe  was  brooght  by  aa  executor  againft  a  iheriff  for  fuffering  an  efcape  upon  mean  procefs,  in  the 
tine  and  at  the  fuic  of  the  teftator,  and  becjufe  it  was  a  perfonal  wrong  to  the  teftator  the  aftion  lav 
not  for  the  executor  ;  but  no  judgment  was  given  there,  for  the  Court  was  divided  therein  \  fo  hctt* 
ku  wbocapon  the  Court  would  advife  nntii  the  next  term. 

4.  13  £•  I.  cap.  23*    £na£^s^  that  \  executors  Jhall  have  a  writ  Bythecom- 

rf' account,  mon  law 

J  '  executors 

iiould  not  have  •n  tfftion  of  account  for  an  account  to  be  made  to  the  teftator,  becaufe  the  account 
icfied  in  privity,  for  remedy  whereof  this  ad  was  made  j  but  per  legem  mercatorlam,  an  a£^ion  of  ac- 
count did  tie  for  executors.  The  fuccefTor  of  a  prior,  or  die  like,  (hould  have  an  adion  of  account  for 
ao  account  to  be  made  to  the  predeceflbr,  becaufe  the  houfe  never  dies.     %  Inft.  404. 

-)*  Adminiftrators  bad  no  adion  until  theftatute  of  31  Ed.  3. 

No  adion  of  account  was  given  to  the  executors  of  executors  till  the  ftatute  of  25  E«  3.  But  this 
td  of  25  E.  3.  as  to  the  ad^ion  of  debt,  covenant,  &c.  therein  mentioned,  is  but  an  affirmance  of  the 
coffifflon  law.     %  Inft*  404. 

And  tile  aBum  and  procefs  by  that  writ  as  the  deceafedhad  er  might  The  heir 
have,  if  be  were  living.  dteT'befL 

the  age  of  14  \  hit  executors  or  adminiftrators  (hall  have  an  t€Cion  of  account  prefently,  and  ^et  the 
heir  himfelf  Ihottld  not  have  an  adion  before  14^  but  the  ftatute  fays,  eandem  a^ionemj  and  not  ai 
idem  tempus,    2  Inft.  404. 

5.  4  JS.  3.  7,  Gives  a/iion  to  executors  fof  trefpafs  done  to  their  A  tort  to 

tefiatorsj  as  fir  his  goods  and  chattels  curried  away  in  his  life,  andjhalt  ^^^^^^ 

recover  their  damage  in  like  manner  as  be,  whofe  executors  they  are,  within  this 

fi)ould  have  done  if  be  bad  lived.  *  ^>  l>ut  to 

the  perfoa 
or  to  die  inheritance  (as  wafte)  is  not.    Nota.   See  Lat.  169.  at  the  end  of  the  cafe  of  Mafon  ▼• 
Pixon.  *  , 

This  ftatute  e^tendf  by  equity  to  adminiftrators  \  per  Brooke  Cht  J.'  PL  C.  178.  b««*-»PL  C*  467* 
#,S.P. 

6.  Attaint  was  brought  iy  a  feme  inafmuch  as  her  baron  lof  in 
quare  impedit,  and  awarded  good,  and  that  the  executor  of  the  baron 
fiall  not  have  it  notwith (landing  that  it  was  alleged  that  the  da- 
mages were  executory  of  the  goods  of  the  baron ;  quod  nota*   Br. 
Executor,  pi.  35.  cites  46  E,  3.  23,  '       [  125  3 

7.  EjeBment  was  brought  by  executors  of  the  oufling  their  tejlator  ^'  **•  ^^^ 
«rf  of  his  farm  for  years,  by  the  equity  of  the  ftatute  de  bonis  afpor-  and 'the  ^' 
tati$  in  the  life  of  teftator  to  have  trefpafs ;   and  per  Tild.  it  Court  held 
lies  well.     Br.  Executor,  pi.  451  cites  7  H.  4.  6.  for  Uw — 

tje^OKnt  of  ward  lies  for  executors  by  the  equity  of  the  ftatute  4  E.  3.  cap.  7.  Arg.  Keilw.  loi. 
b.  pi.  a.  Eje^iene  firmae  lies  for  the  execucor  where  the  cjef^meht  was  made  to  teftator  of  the 

fame  thing  as  is  to  be  recovered  \  but  this  is  by  the  equity  of  the  ftatute  of  4  £.  3.  cap.  7.  But  at 
common  law  it  did  lie  for  him,  unlefs  where  he  was  to  recover  the  thing  itfelf }  but  he  might  have  had 
covenant  or  qnare  ejecit  infra  terminum.  Lat.  i68«  per  Jones  J.  Trin.  2  Car*~— S.  P.  Cro.  £•  377. 
^rg.  £ud  to  have  been  io  taken. 

8.  Note 


12^  dBxttixtovg. 

•  s.  p.  but'  8.  Note  by  the  ftatute  executor  fhall  have  ♦  trejpqfs  ie  hni9 
tlS^afs  of"*  afportatis  in  the  life  of  teftator^  but  he  fhall  not  have  trefpafs  de 
charters  claufo  froBo  in  the  time  of  teftator  ;  for  that  aftion  dies  with  hi$ 
t^  in  the  pcrfon.     Br.  Executor,  pi.  120.  cites  11  H.  4.  3. 

Icftator  \  for  charters  do  not  appertain  to  them.     Br.  Executor^  pi.  ijS.  cites  lo  E.  4.  9. 

9.  Executors  hrought  writ  ^  error  of  an  outlawry  pronounced  again/f 
the  teflator  in  his  Itfe^  and  for  divers  errors  this  was  revcrfed  at 
their  fuit,  and  they  reftored  to  the  goods  of  their  teftator  feifed 
by  this  means.  Br.  Executor,  pi.  55.  cites  11  H.  4.  6^. 
Bn  Procefs,  10.  If  ne  unques  fon  bailie  be  found  againft  the  defendant,  by 
|l.  41.  cites  yf\i\c\i  ^t  plaintiff  has  judgment  J  2X\d  dies  before  account  y  the  exe- 
cutors fhall  have  fcire  facias  ad  computandum^  &  capias  &  exigent. 
Br.  Scire  Facias,  pi.  8i.  cites  14  H.  4.  i. 

11.  li^Oit  conufee  upon  a  ftatute  merchant  or Jlatutejlaple  dies ^  his 
executors  or  adminiftrators  fhall  have  fcire  facias,  and  if  he  be  not 
true  executor,  or  if  the  teflator  be  alive,  there  the  conufor  fhail 
have  audita  querela  or  fcire  facias  againft  him  for  the  difcdt* 
Br.  Scire  Facias,  pi.  235.  cites  2  R.  3.  8. 

12.  33//.  6.  cap,  I.    Upon  full  information  to  the  Ld*  Chancellor^ 
hy  the  executors  of  the  taking  teftator^ s  goods  by  his  houfehold  fervants, 
a  proclamation  may   be  iffued^   requiring  fuch  fervants  to  furrender  ^ 
ihemf elves y  on  pain  of  being  adjudged  felons  y  and  if  they  appear y  they 

fhodl  be  committed  until  they  anfnuer  or  givefecurity  to  appear  from  tim§ 

to  time^ 

80  if  It  mt         1 3 .  If  tf  man  has  another  in  execution  for  debty  and  the  gaoler  fujfers 

procefs  in      ^'^  ^^  ^fi^p^y  smd  after  the  recoveror  diesy  his  executors  fhall  have  debt 

teftator's       upon  this  efcape ;  per  Anderfon,  Manwood,  and  Windham  ;  but 

Ven?™^'  ^^^^  ^^^^'  ^''^^y  ^^^  ^^^  ^^^^  ^"  aftion  upon  the  cafe  at  common 
Obiter.—'     law.     Goldfb.  po.  in  pi.  19.  Pafch.  30  Eliz.  Anon. 

Per  Cur. 

*n  executor  cannot  have  an  aftion  for  an  efcape  upon  mefne  procefs,  becaufe  that  is  merely  perfonal  \ 
but  he  may  for  an  efcape  upon  a  capias  ad  flttsfaciendttmy  and  this  by  the  equity  of  the  Aaitttti  of  4  £.  3* 
3  Salk.  149.  pU  2.  Pafch.  7  W.  3.  B.  R.  in  cafe  of  Williams  ▼•  Cray.  ^ 

S.  P.  and  It  14,  ^are  impedif  lies  of  difturbance  to  teflator;  per  Dodc^ 
l^c^     "dgc  J.  Lat.  168.  Trin.  2  Car. 

.that  a  fpeclal  writ  lies  for  the'  executor  in  not  fufiering  them  to  prefent  to  the  archdeaconry  of  IK 
againft  the  biihop  who  granted  it,  which  became  Toid  in  the  time  of  the  teftator  and  belonged  to  him^ 
and  after  his  death  belonged  to  the  plsuntiffs  as  executors  to  prefent.  Cro.  B.  141.  pi.  4.  Trin. 
31  Elia.  C.  B.  and  207.  pK  i.  Mich.  32  &  33  Eliz.  C>  B.  Smalwood  v.  the  Biihup  of  Coventry  9t 
al\— *And.  241.  pi.  257.  Salev.  the  Bifhop  of  Coventry  &  al.  S.  C.  Le.  205.  pi.  284* 
S«  C.  and  agreed  that  the  executors  might  have  their  fpecial  writ  upon  their  cafe  for  the  faid  difturb- 
ance.  Sav.  118.   pl«  188.  S.  C.  and  held  by  all  butWabnily,  that  quare  impedit  lies  forexecv- 

tor  on  a  difturbance  made  to  teftator. 4Le.  1 5.  pi.  53.  S.  C.  held  accordingly  by  the  equity  of 

the  ftatute  4  £•  3.  cap.  7.  and  that  the  clerk  fliould  be  removed  at  the  fuit  of  the  txecntora.  ■  ■ 
Ow.  99.  Sale  V.  the  Biihop  of  Litchfield,  S.  C.  by  three  juftices  contra  Walmfley.  S.  C.  cited 

Noy,  87.-^8.  F.  Arg.  Cro.  E.  377. ■  ■.  A  quare  impedit  lies  for  the  ezecntor  by  the  equity  of  thit 
ibtute  where  a  ftranger  prefented  wrongfully  in  life  of  the  patron.  Went.  OflF.  £xec«tor,-66.  faya  it 
was  fo  refolved  in  queen  Ells.  time. — A  quare  impedit  ties  for  an  \  executor  npon  the  ftatute  4  £.  )• 
cap.  7.  in  cafe  he  brings  it  within  fix  months  after  the  avoidance }  per  Holt  Ch«  J.  6  Mod.  x26«  HilL 
a  Ann.  B.  R. 

tCi26] 

Ow.99.Sale       I  J.  A.  feifed  of  an  advowfon  in  fee  ;  the  church  voided,  and  the 

Aopli^'^    ^y^^  ^^//tf/^rf  wrongfully.    A.  died.    It  was  held  that  a  fuare  im-^ 
^  pedk 


fedit  lay  for  hk  executors  upon  that  difturbance,  and  that  by  the  Litchfield, 
iqmty  ofihefiatttte  of  ^  E.  3.  cap.  7.  which  gave  an  aftion  of  tref-  fl'^J^"^"*" 
pafs  to  executors  of  goods  carried  away  in  the  life  of  the  teftator,  ceivcd  that 
and  held  that  the  clerk  fhould  be  removed  at  the  fuit  of  the  exe-  "^  »^oa 
cutors.    4  Le.  15.  pi.  53.  Mich.  32  Eliz.  C.  B,    The  Bifliop  of  l^°c"ufeAe 
Coventry  and  Litchfield's  cafe.  ftatiitc  give$ 

.  an  a^ion 

for  the  taking  of  goods  and  fiich  like  thing^,  but  here  is  no  taking  but  only  a  difturbance,  which  may 
be  done  by  parol.  But  the  oth^r  three  julticcs  contra  j  for  the  ftatute  fays  that  they  ihail  have  an  ac- 
tion of  trcfpafs  for  a  trcfpafs  done  to  their  teftator,  and  not  for  taking  of  goods,  fo  that  the  taking  goods 
is  only  by  way  of  refembUnce,  and  not  that  they  ihall  have  adion  of  trcfpafs  for  taking  of  gotds  only. 
V* And;  241.  pi.  257.  S.  C.  held  accordingly. 

16.  An  executor  (hall  have  an  aftion  upon  the  cafe  de  bonis  tefa^  S.  C.  cited 
fms  cafually  come  to  the  hands  and pcjfeffiofi  of  another y  and  by  him  ?*  ^J"^8*<* 
converted  .to  his  own  ufe  in  the  life  of  the  tefiator^  and  that  by  the  Scacc.  And, 
equity  of  the  ftatute  of  4  E.  3.  7.  de  bonis  afportatis  in  vita  *43» 
tcftatoris.     Held  by  all  the  juftices  of  C.  B.  and  barons  of  the 
Exchequer.     Le.  164.  pi.  278.  Mich.  31  &  32  Eliz.  in  cafe  of 

Ruflel  V.  Pratt. 

17.  Not  by  the  common  law,  becaufe  he  does  not  recover  the 
thing  itfelf,  but  by  the  equity  of  the  ftatute  4  J?.  3.  7.  he  fhall 
have  ejeBmenty  ravifhment  of  ward^  and  quare  impedit ;  per  Do- 
deridge  J.  Lat.  168.  cites  32  &  33  Eliz.  C.  B.  Bifliop  of 
Litchfield's  cafe. 

18.  It  was  adjudged  by  all  the  juftices,  that  executors  may  have  Mo.  266* 
tr9ver  and  conveifion  upon  a  trover  and  conyerfion  in  the  time  of  s.  c!-l-« 
the  teftator,  by  the  equity  of  the  ftatute  of  4  E.  3.     Cro.  E.  377.  Ow.  156? 
pi.  28.  Hill.  37  Eliz.  C.B.    The  Countefs  of  Rutland's  cafe.    '    p*  carl  of 

^  ^ '  Rutland's 

pde  S«  C.  (ays  the  great  doubt  did  arife  becaufe  the  day  and  time  of  the  converfion  wai  not  fhewed,  for 
perhaps  it  was  after  the  wiit  and  before  the  declaration,  and  alfo  if  it  was  in  vita  teftatoris  they  ihould 
have  this  aftion  by  the  4  Ed.  3.  But  at  length  Walroflcy  faid,  that  all  the  juftices  of  the  Common 
Pleas,  and  of  Seijeanfs  Inn  in  Fleet-ftreet,  (befides  Peryam  Ch.  B.)  were  of  opinion  that  judgment 
ihoald  be  given  for  the  plaintiffs,  for  that  fame  of  them  held,  that  the  day  of  the  converfion  is  material 
ID  be  ihewn,  and  others  that  of  neceffity,  as  this  cafe  is,  it  fliall  be  intended  that  the  converfion  was  in 
the  pUindff^s  time,  wherefore  judgment  was  entered  for  the  plaintifts^  but  a  writ  of  error  was  brought  and 
the  faiemuclf  debated. 

19.  Trcfpafs  by.  an  adminiftrator  de  bonis  aj^rtatis  in  vita  inteftati.  Mo.  400. 
After  verdift  was  moved  in  arreft  of  judgment  that  this  zGdon  is  pV^u^* 
not  given  by  the  ftatute  of  4  Ed.  3.  [cap.  7.]  but  ruled  without  ar-  Eiii.  Harris 
gument  that  the  aflion  lay  by  the  equity  of  the  ftat.  for  it  is  in  ^i  Vandco* 
equal  mifcbief.  and  cites  14  H.  7.   1^.  accordinely     Cro.  E.  -284.  V\*}'^* 

1        T>  ri.  171-  o     -.u        01  ^  '  ^   ^     hcldacconl'- 

pl.  7.  Faich.  37  Ehz.     Smith  v.  Colgay.  Ingiy, 

20.  Executor  might  maintain  a  writ  of  error  to  reverie  an  at' 
tainder  againft  his  teftator,  to  the  intent  to  be  reftored  to  tcftator's 
goo^Sj  though  by  his  attainder  he  had  loft  his  land  which  was  the 

Erincipal.     Cited  per  Fenner  J.    Cro.  E.  558.    Pafch.    39  Eliz. 
L  R.  to  have  been  adjudged  per  three  J.  againft  one^  in  Ni- 
cholfon's  cafe. 

*2i.  Executor  may  charge  perfons  for  any  debt  or  duty  due  to  the  ' 
teftator^  as  the  teftator  himfelf  might  have  done,  and  the  fame  ac- 
tions that  the  teftator  himfelf  might  have  had,  the  fame,  for  the 
ippft  part,  may  executors  h^ve  aiib.    Swinb.  366.  5  edition. 

\%  22.  Whether 


*i27  oErecutottf- 

-  22.  Whether //-^^  lies  for  an  executor  againft  oricyJrj^////r^ 
tejlator^s  corn^  g^^^y  or  wood  growings  hath  been  queftioned,  but  not 
refolved  as  he  knows  of.^  But  he  thinks  it  may  lie  with  this  dif- 
ference :  *  ift,  Becaufe  the  ftatute  4  ^.  3.  /peaks  mt  only  of  goods 
carried  away^  as  limiting  the  law  to  that  trefpafs  only,  but /peaks  ge^ 
nerally  ofire/pa/s  done  to  tejlatorsy  and  then  brings  in  the  particular 
of  goods  as  one  inftance.  And  further  the  ftatute  /peaks  of  tre/" 
pajfes  remaining  unpunijbed ;  but  it  would  leave  many  unpujiifhed 
ifit  extended  only  to  that  fingle  trefpafs  0/  goods  taken  away,  viz* 
moveables ;  alfp  the  teftator  was  intitled  to  recover  damages  for 
this  trefpafs,  which,  if  removed,  his  executor  would  have,  and  evjcn 
the  things  themfelves,  if  felled  in  teftator's  life,  would  all  have 
come  to  executor,  as  part  would,  though  not  felled ;  and  for  that 
Veafon  all  the  damages  recoverable  in  lieu  thereof,  out  of  which,  if 
recovered,  the  debts  and  legacies  of  the  teftator  are  to  be  fatisfied. 
Befides,  this  aftion  is  fevered  from  the  ftate  of  the  land.  Sec 
Went.  Off.  Executor,  67. 

23*  And  he  takes  a  difference  between  fpoiling  corjt  which  goes 
to  the  executor  after  teftator's  death,  though  it  vi^as  land  of  in- 
heritance, and  the  corn  not  fevered,  and  fpoiling  wood  or  graft 
not  fevered,  which  goes  to  the  heir  5  and  fo  the  aftion  lies  for 
executor  as  to  the  corn,  and  for  the  heir  as  to  the  wood  and 
grafs.     Went.  Off.  Executor,  68. 

24.  Replevin  lies  for  taking  in  life  of  teftator.  Lat.  167.  Arg. 
cites  Fitzh.  Executor,  1 06. 

25.  An  adminiftrator  may  have  an  zfyionoi  debt  againfl  a fberiff 
upon  an  e/cape  fuftered  of  a  pri/oner  of  the  intejlate  in  his  life-time  ; 
per  Roll  Ch.  J.    and  judgment   nifi.     Sty.  32.    Trin.   23  Car. 
Bowmer  v.  Payte. 

26.  M.  brought  debt  againfi  an  executor  upon  2  jB.  6.  for  not  fet^ 
ting  forth  of  tithes  due  to  the  tefator.  Upon  non  debet  pleaded,  and 
a  vcrdift  for  him,  it  was  moved  in  arrcft  of  judgment,  that  this 
being  a  forfeiture  given  by  the  ftatute  for  a  tort  done  to  the  tefta- 
tor, it  could  not  be  brought  by  the  executor.  The  Court  were 
clear  of  opinion  for  the  plaintiff,  and  faid  it  had  been  formerly  re- 
folved fo  in  the  Exchequer  chamber.  Vent.  30,  31.  Fafch. 
21  Car.  2.  B.  R.     Morton*s  cafe. 

aKtb.  874.  27.  Error  of  a  judgment  in  C.  B.  in  tre/^a/s  brought  by  the 
pl.37.Eincr-  plaintiff  as  executor,  upon  the  ftatute  4  Ed.  3.  de  bonis  a/portatis 
Mm  S.^C.  ^^  '^^'^  teftator  is.  The  plaintiff  declared  that  the  defendant  blada  cre^ 
&  S.  P.  fcentia  upon  the  freehold  of  the  tefator  me/fuit  defalcavit  cepit  £5*  af 
jjrecd  pcr^  portavit.  Upon  not  guilty  pleaded  the  plaintiff  had  a  verdift, 
3  Salk.i6o.  ^"^  ^^  ^^^  infifted  for  the  defendant  that  no  aftion  lay  for  cutting 
pi.  3, 4-  the  corn,  for  while  it  ftands  it  is  parcel  of  the  freehold  j  but  all  the 
S.c.accord^  .Court  held  that  this  was  but  one  entire  trefpafs,  and  the  declara- 
Frecm.Rep.  tion  defcribes  only  the  manner  of  carrying  the  corn  away  5  if  it  had 
aa,  23.  pi.  been  quare  claufum  fregit  &  blada  afportavit,  it  had  been  naught, 
*9'  E™Y'  or  if  he  had  cut  the  com  and  let  it  lie,  no  aftion  would  He  ;  fo  iJF 
xneil,'s,  C.  the  grafs  of  the  teftator  be  cut  and  carried  away  at  the  fame  time» 
&s.  P.lield  becaufe  the  grafs  is  part  of  the  freehold  $  but  corn  growing  is  a 
accordingly,  chattel.  Vent,  1 87.  Hill.  23  &  24  Car.  2.  B.  R,  Emmerfon  v. 
Emmcrfon. 

28.  Debt 


Cncutottf-  127$ 

^8,  Debt  by  an  txecntor  Jhr  an  efcape  ought  to  be  in  the  M'met 
ttdy  i  and  if  in  the  debet  and  detinet,  though  the  judgment  were 
obtained  by  him,  it  is  ill.  i  Lutw.  89^3.  Trin.  2  Jac.  2.  in  Cam. 
Scacc.     Glover  v.  Kendall. 

29.  If  one  taken  upon  a  ca.fa,  be  voluntarily  fuffered  to  efcape^  yet 
2, fcire  facias  upon  the  judgment  by  an  admintftrator  lies  againfthim. 

2  Lutw,  1264.  Fafch.  2  Jac.  2.     Sudallv.  Sudail. 

30.  The  defendant  was  tenant  of  cujlomary  lands  held  of  the  ma-  l^'adt'* 
'wr  of  A.  6f  which  manor  B.  was  lord ;  that  a  fine  nvas  due  to  him  judged  by 
for  an  adrmfjion  ;  that  upon  the  death  of  the  faid  lord^  the  manor  de^  ^^  ^^^^ 
fcended  *  to  W.  as  his  f on  and  heir ^  who  died,  and  the  plaintiff  as  exe-^  iordt"l*^* 
cutorto  the  heir  brought  an  indebitatus  ajfumpfitfor  this  fine.    By  the  contra  Holt 
opiniou  of  J.  Dolben,  Eyre,  and  Gregory,  judgment  was  given  ^^*  J'— 
for  the  plaintiff.     3  Mod.  293.  Mich.   4  Jac.  2.  B.  R.   Shuttle-  sh^^J^'* 
worth  V.  Garnet*  '  worth  v. 

Garret, 

faxti  it  for  a  caf^omary  fine  due  on  the  death  of  the  lord  \  and  adjudged  that  an  indebitatus  aiTumpfic 
lies;  per  three  jaftices,  but  Holt  Ch.  J.  e  contxa.-»~Carth.  90.  b.  C.  adjudged  by  three  juftices, 
contra  to  the  opinioo  of  Holt  Ch.  J.  Show.  35.  S.  C.  &  S.  P.  adjudged  accordingly.-  ■ 

3  Lev.  a6s.  at  the  end  of  the  cafe  fays  that  another  judgment  was  given  in  another  caufe  at  the.fanw 
time  ibr  the  fiune  executors  for  another  copyhold  fine;  [which  fcems  to  be  the  fame  as  ftated  in 

3  Mod.  233.]  *Cl28] 

31.  Executor  of  a  bifhop  may  have  a£iion  of  covenant  againfi  the 
executor  of  an  affignee  of  a  lejfee  of  a  former  bifhop^  for  a  covenant 
broke  in  the  time  of  the  teftator  bifhop.  2  Vent.  56,  Trin. 
I  W.  &  M.  in  C.  B.  Morley  v.  Polhill. 

32.  Cafe  by  an  executor  for  ^falfe  return  of  a  fieri  facias  \\\  the  ^^'  ^^** 
life-time  of  the  teftator  is  within  the  5  E.  3.  though  it  was  obje£l-  v.  Cary. 
cd  this  was  a  pcrfonal  tort ;  for  per  Cur.  this  differs  from  mefne  s.  c.  ftatet 
procefs,  as  1  Jon.  173.  Noy,  87.  Lat.  167.  Poph.  187.  for  by  le-  \^^^^^^ 
vying  of  goods  a  right  was  vefted  in  the  teftator,  the  return  was  ing  the 
that  he  had  levied  part  only,  ubi  revera  he  had  levied  the  whole  good*  taken, 
debt.  I  Salk.  12.  pi.  2.  Pafch.   7  W.  3.  B.  R.  Williams  v.  Crey.  ^nlfoj'tha 

plaintifF,  nifi.  The  reporter  adds  a  noti^  that  it  muft  be  intended  that  it  was  proved  to  the  jury  that 
the  (heriflF  a^ed  corruptly,  and  then  might  have  had  more  money  for  the  goods,  or  elfe  it  feems  that  the 
afUon  lit  not.  4  Mod.  403.  S.  C.  ftated  accordingly,  and  adjudged  for  Uie  plaintiff,  nifi.  1 

l£  Mod.  71.  S.  C.  adjudged  that  the  a^ion  well  lay  for  the  executor  being  within  the  equity  of  the 
ftatote^  3  Salk.  149.  pi,  a.  S.  C.  accordingly,  becaufe  the  right  being  determined  after  judg^ 

neat  the  tort  ii  mote  than  perfonal. 

33.  A.  receives  money  due  to  the  tefiator  ;  the  executor  brings  af- 
fumpfit  for  money  had  and  received  to  his  ufe  as  executor ;  the 
bringing  the  aftion  is  an  ajfent  to  the  r^eipt,  and  nwkes  it  a  re- 
ceipt in  his  own  right,  and  it  is  immediate  affets  in  his  hands. 
6  Mod.  92.  Hill.  2  Ann.  B.  R. 

34.  Judgment  was  held  againfi  J.  S.  as  executor^  and  now  the  ^  ^^ 
executor  of  the  judgment  creditor  brought  an  aBion  of  debt  againfi  the  inj  ^fter  * 
faid  J,  S.  fuggefiing  a  devqfiavit  in  the  life-time  of  his  tefiator^  had  feme  dif- 
judgment  in  C.  B.  upon  default ;  and  on  a  writ  of  error  it  was  cb-  f««nce  be- 
jefted,  that  the  plaintiflF  was  not  privy  to  the  judgment,  and  there-  c1u"t.  and 
fore  he  ought  firft  to  have  brought  a  fcire  facias  and  then  have  Powell,  the 
fuggcfted  a  devaftavit,    according   to  Wheatley  and  Lane's  ^^^^ff 
CAsp  J  but  per  Cur,  it  lies  for  the  executor  of  him  to  ivhotft  the  wrong  whcatky 

was  V.  Lane  was 


brought  into  ^was  Jofttj  though  it  lies  net  againft  the  executor  tf  him  who  did  tU 

in"  «al(r'  ^'^'^^^ '  ^^^  ^^^^  ^^^  defendant  is  the  perfon  againft  whom  the 

with  the  recovery  was,  and  he  has  admitted  aflcts,  and  the  executor  may 

declaration  as  well  maintain  this  a£iion  as  he  may  an  a£bion  of  debt  for  an 

ISld^the"^*'  efcape  where  his  tcftator  might.,    i  Saik.  314.    pL  22.    MicL 

piaintiflfhad  2  Ann.  B.  R.  Berwick  V.  Andrews. 

judgment. 

*— 2  Ld.  Raym.  Rep.  971*  S.  C.  accordingly. 

[129]   (QJ     What   Adions   Executor  or  Adminiftratoi' 

ihall  have. 

f  1.  iN  an  adion  of  covenant  by  A.  the  executor  of  B^  againS 
*  C*  upon  articles  of  covenant  upon  a  deed  made  between  B,  and 
C.  in  which  the  plaintiff  declares  upon  the  deed,  and  ihews  it  at 
large,  in  which  is  recited  (concerning  the  fum  of  2000  /.  agreed  to 
ke  paid  by  the  /aid  C.  for  monies  before  received  of  the  Lady  D,  P* 

•  In  Roll  it  wife  of  the  faid  *  B.  it  is  agreed  by  the  faid  articles  between  the 
is  p.  but  faj^i  parties  tliat  there  were  remaining  in  the  hands  of  the  faid  C. 
printed.* "     of  the  fum  of  2000 1.  the  fum  of  1000 1.  beyond  (or  over)  divers 

particular  fums  dilburfed  by  him  to  fevcral  perfons  there  namcdf 
by  the  affent  of  B.  and  then  B,  covenants  that  the  faid  C.  Jhall  be 
faved  harmlefsfor  the  faid  monies  remaining  in  his  hands  touching  a 
fuit  in  the  Exchequer,  and  then  C.  covenants  with  B.fo  that  for  long 
time  as  the  faid  fum  of  1 000  /.  fbould  remain  in  the  hands  ofthefcad 
C.  he  would  pay  or  caufe  to  be  paid  to  the  faid  5.  yearly  and  every 
year  the  fum  of  \oo  L  at  feveral  feafts  by  equal  portions  half  yearly, 
the  firft  payment  to  begin  at  Mich,  after.  And  after  B.  (to  whom 
the  100 1.  is  to  be  paid)  dies.  It  feems  that  the  faid  lool.  (hall 
be  paid  to  the  plaintiff,  the  executor  of  B.  at  the  faid  feafts,  fi 
long  of  the  faid  fum  of  1000 1.  (hall  remain  in  the  hands  of  C. 
For  it  appears  upon  the  whole  deed  that  the  faid  looo/.  were  the 

*  monies  of  B.  inafmuch  as  it  is  recited  that  they  were  delivered  to  C. 
by  the  Lady  D.  P.  the  wife  of  B.  who  could  not  have  any  monies 
which  were  her  own  proper  monies.  Alfo  there  is  an  allowance  modi 
hy  B,  of  divers  fums  parcel  thereof  hy  (to)  C.  and  this  is  a  fum  en- 
gaged by  B.  to  fave  C.  harmlefs  of  the  fuit  in  the  Exchequer,  and 
the  intent  of  the  parties  was,  that  C<  ftiould  pay  the  faid  lool.  fa 
long  as  the  joool.  ihould  remain  in  his  hands.  For  the  looL  was 
but  intereft  for  the  looo  1.  and  inafmuch  as  the  loooL  which  is 
the  principal,  upon  the  whole  deed  appears  to  be  the  money  of  B^ 
and  after  his  death  belongs  to  A.  his  executor,  A.  the  cxecutof 
Ihall  have  the  intereft  fo  long  as  the  loool.  remains  in  the  hands 
of  C.  inafmuch  as  the  principal  belongs  to  him^  Trin.  1649.  ad^ 
judged  per  Cur.  upon  a  demurrer.  Popbam  y.  Hunt.  Intratur  AL 
23  Car.  B.  R.  Rot.  25^8.] 

[2.  IIA.  by  hit  deed  acknowledges  to  B*  that  he  has  in  his  cuflody  d 
bond,  of  400  /•  in  which  C.  is  bound  to  B.  and  that  he  will  be  ready  at 
all  times  when  he  ihall  be  thereunto  required  to  te^liver  the  afore^ 
faid  writing  obligatory  to  the  af or  faid  B»  and  after  B.  dies  before  any 

requefi 
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ftquefi  made,  and  after  E.  the  executor  of  B.  demands  this  obli- 
gation of  A.  and  he  refufes  to  deliver  it,  E.  fliall  have  an  adion 
o{  covenant  upon  this  deed,  though  the  covenant  was  to  deliver  it 
to  the  tedator  upon  requeft,  which  implies  that  the  requeft  Ihould 
be  alfo  by  the  tcftator,  inafniuch  as  the  thing  itfelf  to  be  deliver- 
ed, fcilicet,  the  obligation,  goes  to  the  executor,  and  the  executor 
reprefents  the  perfon  of  the  tellator,  as  in  Chapman's  case,  r"  "^^  % 
Pi.  C.  286.  and  fo  it  is  in  every  *  aBioti  upon  a  collateral  pnnnije.  *  ^^'  9H« 
P.  II  Car.  B.  R.  adjudged  per  Cur.  Walker  v.  Walker^  upon 
a  demurrer  where  it  was  (hewn  for  caufe  that  no  demand  was  al- 
leged to  be  made  by  the  teftator.  Intratur  Hill. 
II Car.  Rot.  311.] 


Againft  what  Perfons,  [  ^3^  3 

[3.  A  villein  executor  mayfue  his  lord  for  debt  of  the  teftatori  and 
villeinage  is  no  plea.  21  £.4.  50.] 

4.  Executors  may  have  writ  of  i:tfv^«/i«/.  Br.  Executor^  pi.  161. 
cites  Trin.   11  E.  3.  and  Regiftcr,  165. 

5.  In  aflife,  a  rmxifelfed  of  landy  devifable  by  teftamenty  devifed  it  to 
Ins  executors  tofell^  and  died,  having  two  executors,  of  whom  the 
one  died,  and  the  other  executor  entered^  and  a  Jlranger  oujled  him, 
and  the  executor  brought  ajftfe  and  recovered,  and  a  writ  of  error  was 
brought,  and  the  (iril  judgment  was  affirmed,  and  fo  it  feema 
that  the  executor  has  fee  till  he  fells,  and  there  it  is  admitted  that 
the  one  alone  may  fell.  Br.  Affife,  pi.  357.  cites  39  Aff.  14. 

6.  Debt  lies^or  executor  without  fpeciality  ;  where  the  teftator  made 
okafefor  his  life  rendering  rent  and  died,  the  executor  ihall  have  the 
adion.  Br.  Executors,  pi.  33.  cites  44  E.  3.  42. 

7.  K Jlranger  takes  goods  of  inteflate.     Afterwards  adminiftration  S.  ^.  fcy 
is  granted-    The  adminiftrator  ftall  punifli  the  mefne  trefpaffor  with  \^^*^\ 
telation  from  the  death  of  the  inteftate.  Mo.  132.  cites  1 8  H.  6.  22*  ve»  and 

cotfivcrfioiifl 
ocherwife  there  woald  be  no  remedy  for  the  wrong  done.    Sty.  341.  Mich.  1652.    Loag.T*  Hebb* 

8*  If  aBion  be  brought  againjl  executor  and  J,  B.  who  is  not  exe^ 
tutor,  and  by  name  of  executor,  and  he  who  is  not  executor  confeffes  the 
aBion,  the  executor  fliall  have  a£lion  of  difceit.  Br.  Executor^ 
pi.  146.  cites  9E.  4.  13. 

9.  Executor  fhall  have  debt  of  arrearages  of  annuity  due  to  the  tef^ 
tatorin  his  life.     Br<  Executor,  pi.  169.  cites  9E.  4.*  48. 

10.  Trover  and  converfion  lies  by  executor  on  converfion  in  the   M0.146.plk 
life  of  the  teftator.    Lat.  168.  cites  c  Rep.  27.  [Hill.  26  Ehz.  1^Vl'^\ 
B.  R.  RuffeU's  cafe.]  miL  lit 

And.  177. 
|4.  aia.  S.  C.  Ibid.  143.  S.  C.  cit^d  per  Cur.— 4  Lc.  44.  pi.  lao.  3*  Elix.  in  Cam.  Scacc* 

Jln/iell  ▼.'  Pratt,  S.  C«  but  no  judgmcnt» Le*  93.  pi.  278.  Mich.  31  &  32  Eliz.  in  Cam.  Scacc. 

S.  C.  adjudge4*— -Vent.  30,  31.  S.  P.  obiter  Arg.  and  admitted  per  Cur.  Pafch.  2I  Car«  1.  B.  R* 

11.  u^.  and  B.  covenanted  on  one  part,  and  H.  on  the  other  part  s  B«**'  *S» 
and  it  was  agreed  that  H.Jhould  enter  into  a  bond  to  pay  xoo  /.  toB.  ^^^J^ 

who  S.  C.  but 


13a  <£ttmmst. 

jnteiaaiy  nvhojhon  after  died^  and  his  admimjlrator  brought  an  aAion  of  covf^ 
^B^wnh  nantagainjt  H.for  mn-payment  of  the  lool.  to  B.  in  his  life-time  } 
207.  S.  C.  and  adjudged  that  the  adion  was  not  maintainable ;  for  though 
ibtes  it  that  the  money  was  to  be  paid  to  B.  who  is  dead,  yet  A*  who/urvives, 
^Ztwt-  ^^  is'  party  to  the  indenture  for  B.  to  this  purpofe^  are  all  one  per-* 
■antees,  and  ^fon  ;  but  after  both  their  deaths^  the  executor  or  adminiftrator  of  the 
»*itt^      furvivor  Jhall  have  the  aBion.     Yelv.  177.   Trin.  8  Jac.    B.  R. 

^aat        Rolls  V.  YatC- 

IhaUfur. 

▼ive  to  the  other  covtnanteeS)  and  not  wtU  brought  by  the  adminiftrator,  and  reiblTed  aUb  that  the 

%roids  being  that  he  would  sntpr  into  bond^  and  fays  not  to  whom,  it  ihaU  be  intended  to  the  cove- 

nantiety  and  tfaou^  the  (bWend'  is  only  to  one  of  them^  yet  that  ia  very  good>  and  judgment  w 

cvrdingly* 

12.  A.  lent  money  to  B.  and  B.  promifedto  repay  the  fame  upon 
requefl ;  A.  died  without  making  any  requeft ;  yet  a  requefl  by 
the  executor  isfuffident  i  and  judgment  for  the  plaintiff.  3  Bulft.  259* 
Mich.  14  Jac.  Davenport  v.  Wood. 
r  j,j  T  13.  Detinue  lies,  becaufe  the  property  continues;  per  Dode^ 
ridge  J.  Lat.  168.  Trin.  2  Car. 

1 4.  In  debt  by  adminiftrator  defendant  pleaded  a  releafe  of  the  plaist'^ 
tiff  which  bore  date  before  the  letters  of  adminiflration^  as  appeared  by 
the  record ;  but  judgment  for  the  plaintiff  by  Crew,  Doderidge^ 
and  Whitlock.  Palm.  411.  Fafch.  i  Car.  B.  R.  Barefoot  v» 
Barefoot. 
Tent,  30.  i^.  Executor  fliall  have  debt  onfatute  2  E.  6,  for  tithes  ^  but  fliall 
J?**f\,       not  be  charged  in  fuch  aflion.  Sid.  407.  pi.  lOp  Hill,   20  & 

JUOretOn  •  ^  -rP-rfc^jr  TTi-  ^     '       f  ' 

cafe,  s.  c.    11  Car.  2.  B.  R.  Morton  v.  Hopkins. 

held  clearly 

for  the  plaintiff^  and  (aid  it  had  been  formerly  rc£)lved  fo  in  the  Exchequer- chamber. 

Vent  175-        i6.  B.  fold  land  to  A.  in  fee,  and  covenanted  with  A.  his  heira 

aereed  by  ^^'^  affigns  for  quiet  enjoyment.     The  land  is  eviSled,     Executor  of 

authej4r.  A.  (hall  fue  the  a£lion  and  recover  damages,    a  Lev.  26.  Mich» 

tices.— --  27  Car.  2.  B.  Lucy  v.  Lcvingfton. 

sKeb.S3i.      -^  /  o 

^  54.  S.  €•  ic  S.  P.  adjudged. 

17.  In  trover  by  the  adminiftrators  j^^r  r^«Wf^(9/i  mean  between 
the  death  of  the  intefaie^  and  the  adminiftraiion  comptitted:  Thomfon 
excepted  in  arreft  of  judgment  that  this  converfion  was  before  the 
adminiftrator's  title^  fed  non  allocatur ;  for  the  admin iftration 
ihall  relate  to  the  intedate's  death ;  and  judgment  for  the  plaintiff. 
3  Eeb.  206.  pi.  3.  Mich.  25  Car.  2.  B.  R.  Chambers  v.  Pat<^ 
tiion. 

1 8.  A.  pofleffed  of  a  great  perfonal  eflate  made  B.  his  father 
and  M.  his  wife  executors,  and  directed  his  perfonal  eftate  to  be 
turned  into  money^  and  laid  out  in  land.  A.  died.  B.  and  M, 
proved  the  will,  and  piirchaffsd  lands  with  3900 1.  which  by  the 
will  was  to  be  fettled  on  M.  for  life,  and  after  on  J.  S.  and  his 
heirs.  A  bill  was  brought  by  J.  S.  againft  B.  and  M.  charging 
that  they  had  converted  money  to  their  own  ufe.  M.  by  anfver 
U%  fortbj  that  her  father  di^d  about  a  mpnth  before  A*  and  mad^ 
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^  nunc'jpative  will,  by  which  he  devlfedall  his  $flate  to  the  nonv  ttf* 
tatorA,  and  to  M,  his  ivife^  now  one  of  A.s  executors ^  which  will 
was  proved,  and  adminiftratiou  was  taken  out  by  R.  and  M.  with 
the  will  annexed,  and  that  M.  and  B.  intruded  W.  R.  to  difpofe 
d  tht  feveral  e/Iates  of  A*  and  D.  and  that  W.  R.  kept  an  account 
thereof.  The  Court  held  that  the  tahing  adminijlration  by  A,  and 
M.  as  unlverfal  legatees  was  a  fufEcient  affent  to  the  bequeft,  and 
thereby  the  whole  ejlate  of  D.  vejled  in  A.  the  hufbandy  except  debts  un^ 
received  and  chofcs  en  adlion,  and  was  fubjeft  to  his  will,  and 
ordered  that  debts  of  D,  unpaid  at  A.'s  death  ftiould  be  paid  out 
of  the  debts  unreceived  in  the  firft  place.  Fin.  R.  Trin.  30  Car.  2. 
Gundry  v.  Brown. 

19.  If  an  executor  ^ates  an  account  with  a  debtor^  he  may^  if  he 
pleafes,  afterwards y««'  in  his  own  name  for  this  debt,  for  the  ftat- 
ing  of  the  account  raifeth  a  new  debt,  or  he  may  fue  as  executor, 
Frccm.  Rep.  538,  pi.  728.  Trin.  1681.   Needham  v.  Croke. 

20.  Executor  brought  a  writ  of  error  to  reverfe  an  attainder  of  Show.  13. 
ligly-treafon  of  his  tejlator^  and  Holt  Ch.  J.  doubted,  whether  it  ^•g'/'^^' 
lay  for  the  executor  ;  for  by  reverfal  the  blood  and  the  land  is  re-  doubted  It 
ftored,  which  is  of  no  advantage  to  him,  and  the  goods  were  for-  being  in  the 
feited  by  the  conviction  of  the  tellator,  and  not  by  the  attainder  \  ^^^^^^ 
but  the  other  three  juftices  againft  him ;  for  he  is  privy  to  the  but  at  lift 
judgment,  and  may  have  lofs  thereby,    i  Salk,  295.  pi.  i.  Trin.  all  the  Court 

I  W.  &  M.  B.  R.  The  King  v.  Ayloff.  Ji«'*^  ^*^ 

o  ''  there  was 

BO  dlfiereace  between  tteafon  and  felony  as  to  this  point,  and  that  the  executor  being  injured  by  an  er- 
roiieous  a:tainder  might  biin^  the  writ  of  error  j  though  oy  fome  it  ia  nsceifary  to  aver  a  perfonat  e(late ; 
foi  otherwife  an  executor  is  notd^imnified. 

C  132] 

21*  Affumpfit  lies  for  an  executor  for  a  copyhold-fine fet  hj  the  Carth.  90. 
teftator ;  per  three  juRiccs  againft  Holt  Ch.  J.  3  Lev.  262.  Trin.  j^J^^'/fJ", 
I W.  &  M.  in  C,  B.  Shuttleworth  v.  Garnet.  the  plaintiff 

by  three 
jadges  againft  the  opinion  of  Holt  Ch.  Ji  who  held  that  it  ought  to  be  an  a£^ion  of  debt,  and  not  an 

indebitatus  dfrumpfit Show.  35.  S.  C.  adjudged  fur  ihe  plaintiff  by  three  juftices,  Holt  dif* 

icfltiente. 

22.  An  executor  may  maintain  trover  in  his  own  name  befon  Becaufe  the 
the  feifure   of    the    goods,    or   probate   of  the    will.     Per  Cur.  fi-if^^nti- 
Carth.  154.   Trin.    2  W.  &  M.  in  B.  R.  in  cafe  of  Frederick  v.  nuesan^ 
Hook.  **o««  'he 

wrong  to  hit 
cftate.      Arg.  4  Mod.  404.  fays  it  has  been  (b  i)eld.  He  has  fuch  immediate  pofTeflian  of  the 

teftator*s  goods  that  he  may  maintain  trover  for  them.  6  Mod.  18  x.  Trin.  3  Ann.  B.  R.  in  cafe  of 
Jeakins  v.  Plume.— —« And  naming  himfeif  executor  is  nothing  but  furpli^fage.  Lat.  163.  in  cafe  of 
Hogtonv.  Hogton.  Per  Dodderidge  J.  and  faid  to  have  been  refolved  ii  Jac.  Jcrmin  v.  Beft.  ■  ■ 
Of  good*  ulcen  from  his  teftator  he  muft  firft  make  a  demand  before  he  can  bring  hit  a6lioQ« 
Ciayt.  122.  pi.  zr5.  Affifa  March  1647.  before  Cermine  J.  of  B.  R.     ColdwcU't  cafe. 

23.  Demandant  in  dower  dies  before  writ  of  inquiry  executed ;  Carth.  133, 
adminiilrator  cannot  bring  fcire  facias  for  the  damages  and  mefne  accordingly, 
profits.   I  Salk.  252.  pi.  I.   a  Trin.  W.  &  M.  in  B.  R.  Mordant'  And  per 

V.  Thorold.  Holt  Ch.  J. 

thejudg. 
nent  gives  in  thii  cafe  was  altogether  in  the  realty,  and  an  adminiftrator  cannot  have  execution  of  any 
jodgment  but  only  in  the  pet fonalfy. —Show.  97.  S.  C.  and  by  Holt  Ch.  J.  till  the  damages  arc 
9&a  no  intereft  veds,  and  judgment  for  the  defendant.— —3  Lev*  175.  S.  C.  and  the  Coart  inclined 
tofach  opinion,  and  Dolben  J.  remembered  the  cafe  of  Ayloff  v.  Roberts  in  C.  B.  Mich.  13  Car,  a. 
whexc  after  judgmeac  ia  doweti  tad  a  ^lic  of  feliin  executed  the  tenant  died,  and  the  demandant 
V«L.  Xi.  L  broughe 
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IrrougV.t  fcire  fauas  againft  the  heir,  and  tertenant  to  have  the  dsmaget,  and  adjudged  that  it  did  not 
lie.     But  Curia  advifaie  vult,  u  being  a  new  cafe.  3  Mod.  281*  S.  C.  the  Court  was  of  the 

fame  opinion }  fed  adjornatar* 

24.  Three  were  joint  merchants  of  a  fhip,  two  died  and  left  exe- 
cutors who  adminiftcred ;  the  furvivor  alone  brought  trover  againft 
one  that  carried  away  the  Ihip,  the  defendant  pleaded  the  jointe* 
nancy  of  the  two  deceafed  in  bar,  but  judgment  was  for  the  plain- 
tifi^    for  it   is  a  plea   in  abatement  only.     3  Lev.  290*    Hill* 
2  W.  &  M.  in  C.  B.  Kempe  v.  Andrews. 
2  Mod.  149.       25.  If  a  widow  after  the  death  of  her  h\iiki2XiA  feixe  his  goods 
Arg.  s.  P.     ^rifjjQi^f  taking  admitaflraiion,  though  fhe  afterwards  difpofed  of 
of  Abraham  them  by  will  or  otherwife,  yet  he  that  takes  out  letters  of  admini- 
■v.  Cunning-  ftration  may  bring  trover  for  thefe  goods ;  for  an  adminiftrator 
***"*•  may  have  trover  for  goods  taken  after  the  death  of  the  inteftate^ 

and  before  adminiftration  committed,  and  though  he  declares  of 
goods  taken  out  of  his  poffeflion,-  whereas  they  were  taken  before 
he  was  adminiflrator,  yet  it  is  good  enough,  for  the  adminiftration 
fliall  have  relation  to  the  death  of  the  in^eftate ;  per  Holt  Ch.  J. 
at  Guildhall,  though  he  thought  it  a  hard  cafe.  Cumb.  45 1.  Trin. 
9  W.  3.  B.  R. 

26.  If  exeatior  lives  at  Londoriy  2xA^oods  which  teftaior  diedpof' 
fejfed  of  are  at  Brijioly  yet  the  executor  has  fucb  ifnmediate  pojjeffion 

of  therAy  that  he  may  maintain  trover  for  them  in  his  name  againft 
any  convertor  of  them,  and  the  damages  recovered  fliall  be  aficts 
in  his  hands.  Per  Holt  Ch.  J.  6  Mod.  181.  Pafclu  3  Ann.  B.  R. 
in  cafe  of  Jenkins  v.  Plombe. 

27.  M.  de  Devon  the  plaintiff  brought  an  aflion  upon  the  cofi^ 
as  admi'niftratrix  of  Sampfon  de  Vefe  de  Lake  v.  Powlctt^  upon  a 
promife  made  to  him  to  pay  upon  his  marriage  to  the  intefiate  or  his  or- 
der^  his  heirs  or  executors ^  the  fum  of  ^o  guineas^  and  did  not  aver 

C  ^33  D  that  the  motiey  was  not  paid  to  the  intefiate^ s  heir ;  the  plaintiff  had 
judgment  upon  nihil  dicit,  whereupon  the  defendant  brought  a 
writ  of  error  in  the  Exchequer-chamber,  where  this  cafe  was  twice 
argued  ;  the  counfel  for  the  plaintiff  in  error  infifted  that  the  de- 
claration was  bad,  becaufe  by  the  promife  the  money  was  made 
payable  to  the  inteilate  or  his  order,  his  heirs  or  executors^  and 
the  plaintiff  had. not  averred  that  it  was  not  paid  to  his  heir,  to 
whom  by  the  very  terms  of  the  contraft  it  was  made  papble  as 
well  as  to  his  executors.  But  Cowper  Ld.  Chancellor,  Parker 
Ch.  J.  de  B.  R.  and  King  Ch.  J.  de  C.  B.  refolded  that  the  deelara- 
tion  was  good  without  fuch  averment y  the  thing  tontraBed  for  being  a 
mere  perfonalty ;  for  by  the  law  all  perfonalties  and  rights  to  the 
perfonalties  are  given  to  the  executors  or  adminiftrators,  as  all 
xealties  and  rights  to  realties  are  given  to  the  heir ;  the  executors 
or  adminiftrators  being  reprefentatives  of  a  man,  in  refpcft  of  his 
perfonalties,  in  like  manner  as  the  heir  in  refpeft  of  the  realties ; 
therefore  if  a  man  enters  into  an  obligation  to  pay  to  another  or  his 
heirs  a  fum  of  money,  his  executors  or  adminiftrators,  and  not  his 
lieirs-  fliall  have  it ;  fo  if  one  enters  into  a  recognizance  according 
to  23  H.  8.  cap.  6.  the  form  whereof  as  fet  down  in  the  ftatute  is 
folvend'  eidem  J.  hseredibus  vel  executoribasi  his  executor,  a»d 

II  not 
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not  his  lielr^  fhall  have  the  benefit  of  it,  and  judgment  was  aftep 
entered  termino  Mich,  i  Geo.  in  Scacc.  Devon  v.  Pawlett. 

a8.  One  having  a  baftard  leaves  a  perfonal  eftute  to  her  executor  in 
trufi  for  the  hajlard^  who  dies  inte/late,  and  without  wife  or  iffue. 
The  executo?r  brings  a  bill  againft  one  who  has  part  of  this  perfonal 
eftate  in  his  hands.  The  defendant  demurs,  becaufe  the  Attorney 
General  and  the  adminiftrator  of  the  baftard  are  not  parties  ^  fie- 
murrer  difallowed,  for  thaf  the  executor  ha$  the  legal  title,  an4 
confequendy  may  fiie  for  the  eftate.  3  Wms,'s  Rep.  33.  Hill, 
Vac.  1729.  Jones  v.  Goodchild. 

29.  A  landlord  wj^o  had  rent  due  to  him^  died  intejlate ;  after  Fortefcue'f 
which  the  plaintiff  in  aSion  fued  out  execution  againft  the  defendant^  ^^P*  '^^\ 
Vfbo  was  tenant  J  and  levied  thf  debt  upon  him  ;  after  this  admimfira-  accordingly. 

/i0ff  was  committed  to  J,  S.  who  thereupon  came  into  the  courts  and  S.  C. 

moved  for  a  rule  on  thejherifftopay  him  a  year's  rent  out  of  the  levied  !j^®*^  *^**'^" 
ponies f  puffuant  to  8  Jinn.  cap.  17.  urging  that  though  he  was  no  ipfattCh.  J; 
adminiftrator  at  the  time  of  ferving  the  execution,  yet  as  foon  as  Eyre  and 
the  adminiftratipn  was  committed*  it  had  relation  to  the  death  of  ^uUPowr  {* 
theinteftate,  and  he  might  bring  trover *fpr  goods  taken  betweeii  e centra; 
the  death  of  the  inteflate,  and  commifTion  of  the  adminiftration  \  ^^  held  that 
but  the  Court  held,  that  relations  which  are  but  fiaipns  at  law,  ",7^^^**" 
ihould  never  deveft  any  rigM  legally  vefted  in  another  between  be  ftayed 
the  death  of  the  inteftate,  and  the  commiffion  of  adminiftration  ;  ""i^rs  there 
and  the  plaintiff  in  the  a^ion  having  duly  feryed  his  execution  be-  bift  held"* 
fore  the  adminiftrator  had  a  right  to  demand  his  rent,  it  was  not  that  in  thif 
feafonable  the  plaintitf  ftiould  be  defeated  by  any  relation  what-  cafe  the 
foever ;  they  did  not  in  that  cafe  deny  the  authorities  which  gave  JhTwm  u" 
the  adminiftrator  trover  by  relation,  but  went  on  a  diftindion  that  tided  to  ir» 
win  govern  this  cafe  between  relations  that  are  to  defeat  lawful  ^"fc  the 
a&s,  and  /iich  as  are  to  punifti  thofe  that  are  unlawful.     Cited  by  j^'^f^Js  thSt 
Sir  John  Strange.  Qilb.  Equ.  Rep.  223,  224.  Trin.  4Peo.  B,  R.  nogood?,*^. 
Waring  V,  Dcwbury,  *    *''i^»i- 

"  '  able  to  any 

csecodoB,    ynkfs  before  remoyal  of  them  the  party  fuing  {hall   pay,  ^c.  vhich  vords  he  he!d 
bo«ad  the  goo^t  with  xht  rent  airear  in  refpedt  of  the  party  fuIng,  fo  that  ih:>ugh  the  fhcriff  not  hav. 
ii^  notifce  removed  them,  they  continued  bound  in  his  hsnds,  and  upoa  application  the  arrear  ought  tQ 
be  paid  by  him»  and  that  if  they  were  fold,  and  the  jBoney  delivered  to  tic  party  fuing,  he  became 
chargeable  with  the  arrear.     (Q^re,  what  remedy  the  landlord  coi/ld  have  againil  the  party  fuing  af- 
to  eiKutjQii  perfsdly  execotedT)  He  alfoheld  that  the  aJmini^ratioii  Jhould  have  relation  to  the  death 
of  the  inteftate,  becaQ&by  the  ecclefiaftical  *  law  it  is  not  to  be  granted  within  14  days  of  an  inteftate'r 
.death,  frhich  the  other  juftices  denied,  and  faid  that  relationa  being  6£tions  ought  not  to  bold  pl^ce 
^libfl  rfae  rights  of  ftrangers.     It  was  agreed  per  tot.  Cur.  that  though  the  landlord  be  the  only  perfun 
a^tioftfd  to  whom  the  arrear  is  to  be  paid  by  the  party  fuing,  executors  and  adminlflrators  being  the 
peribos  upon  whom  the  right  to  the  arrears  devolves  are  within  the  ftatutr.     MS.  Rep.  S.  C.  and  fays, 
that  PowU*B  opinion  feeips  to  be  beter  grounded  than  that  of  the  o:ber  juiliccs ;  for  the  iHtute  was  made 
for  the  benefit  of  the  landlord  only,  and  with  defign  to  prefer  his  year'&  rent  in  arrear  to  the  execution, 
«od  the  words  of  the  ftatute,  vis.  unlefs  the  party  fuing  execution  ihail  before  the  removal  of  this 
^oods  pay  to  the  landlord,  &c.  then  the  party  fuing  execution,  paying  to  the  Lindlord;  ice.  may  pro- 
ceed, &c«  feem  plainly  to  make  it  incumbent  upon  the  party  fuing  to  take  notice  whether  there  be  a 
tandiord,  and  what  rent  is  arrear,  and  if  by  the  removal  of  the  goods  withou:  notice  the  landlord  /hall 
be  c^ltijlcd  from  demanding  the  rent  in  arrear,  the  ftatute  will  be  alraofl  intirely  Ine^edlual,  iince  the 
JjIQfikcd  caoaot  but  be  prefumed  to  be  a  ftrangpr  to  the  proceeding  againft  his  tenant.     MS.  Rep. 

'1:134  J 

30.  Tbe  eipecator  of  a  iandiord  after  the  death  of  his  teftator  ibid,  cites 
liad  rent  due^  and  goods  of  the  tenant  were  taken  in  execution,  and  ^^  ^^^^^^ 
ffac  €9ftq4of  gsyoe  r^tice  before  the  removal  of  the  goods.     The  ComPt  v.  p'aigJ™^ 

h  2  held  »bid/ 
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Mich.  6  held  that  an  cjtccutftr  (hall  have  the  benefit  of  this  aft,  as  well  a* 
Geo.  I.  but  jjjg  landlord  himfclf}  for  it  is  an  intercft  vetted.  Fortefcuc's 
LV?^r.    Rep.  359.  Hill.  2  Geo.  2.  B.  R.  Chace  v.  Chace. 

in  a  manufcript  report  I  find  it  thus,  vir.  that  an  aftion  on  the  cafe  lies  againft  the  bailiff  of  a  liberty 
for  carrying  away  goodt  in  a  fi.  fa.  after  he  had  niiice  of  a  ye-r's  rent  due  contrary  to  S  Ann.  cap.  17, 
thi«  being  an  injury  to  tf  ftator's  eftaie,  and  not  a  perfonal  ^*Tcng,  for  the  *tt  prohibits  futh  a  removal 
till  rent  paid..    Mich.  6  Geo.  B.  R.     Windham  v.  PaJgrave. 


(Q^  2)     Anions  by  Executors* 
Declarations. 

I.  ^Rcfpafs  quod  bona  &  catalla  cepit,  and  counted  of  corriy  &c« 
'■'     and  well ;    quod  nota  per  judicium.     Br.  Faux  Latin, 
pi.  114.  cites  46  E.  3.  16. 

2.  Debt  by  J.  N.  udmbujlrator  of  the  goods  and  chattels  which  bc- 
lon'^ed  to  W.  P.  and  counted  that  the  adnnniflration  ivas  committed 
to  %lm  by  the  ordinary^  and  counted  of  a  duty  due  to  hlmfelf  s  by 
which  the  defendant  Jaid^  that  W.  P.  made  an  executor y  ivho  proved 
the  teflament  after  the  adminiflraihn  committed^  and  fo  the  name  ad- 
miniftrator  determined  5  judgment  of  the  writ ;  and  the  beft  opi- 
nion was,  that  it  is  only  fur pluf age  ^  which  is  no  matter  of  the  part 
of  the  plaintiff,  for  it  is  only  addition,  as  J.  N.  of  D.  brought  ac- 
tion, where  he  names  himfelf  Carpentet,  and  is  not  Carpenter. 
Contra  of  addition  of  the  part  of  the  defendant.  Br.  Dette,  pL  78- 

citcspH.  5.  5. 

0.  Trefpafs  by  A.  B.  adminiftratcr  of  the  goods  aird  chattels 
which  belonged  to  N.  C.  and  counted  ^ goods  taken  out  of  his  own 
pofieirion,  viz.  a  chef  fealed  with  charters^  and  becaufe  his  writ  is 
of  bona  &  catalla  and  counted  as  above,  where  fpecial  writ  is giv^n 
by  the  regifer^  quod  cifta  ferat'  cum  chartis,  &c.  tlie  writ  {hall 
abate,  and  if  tlie  writ  be  of  boKa  &  catalla,  and  he  counts  of  tvM 
.  kcrfes  taken,  his  writ  (Irall  abate,  for  of  live  chattel  fpecial  writ 
is  given  in  the  Regifler,  quare  duos  equos,  &c.  For  by  gift  of  bo- 
na &  catalla  charters  do  not  pafs,  nor  fliall  be  forfeited  by  outlaw- 
ry. Br.  Faux  Latin,  pi.  88.  cites  22  E.  4.  11,  12. 
f  l^C  1         4.  B.  an  adminillrator  brought  debt  againft  B.  and  after  iffuc 
^  found  for  the  plaintiff  it  was  moved  in  arrcft,  tliat  aHion  v^as 

brought  April  2,  1 6  Jac.  and  the  adminif  ration  was  laid  in  the  de^ 
chiration  to  be  granted  the  1  ith  of  May  after.  So  the  judgment  was 
ftayed.  Hob.  245.  ph  306.  Trin.  6  Jac.  Bickford  v.  Bickford. 
5.  An  a&ion  was  brought  by  an  adminiftrator,  and  in  the  decla- 
ration thefe  'words  were  emitted j  eo  quod  T.  S.  obi  it  inttjiatus.  Upon 
non  debet  pleaded  the  plaintiflF  had  a  verdift.  It  was  infifted  upon 
a  writ  of  error,  that  this  being  matter  of  form,  and  not  of  fub- 
ftance,  might  be  amended  by  the  ftatute  1 8  Eliz.  Befides,  it  is 
quafi  fuperfluous  to  fay  that  T.  S.  obiit  inteftatus,  when  it  is  fet 
forth  in  the  declaration  ad  refpondendum  to  the  plaintiff  admini- 
,  ftratori,  &c. .  But  per  Haughton^  thefe  words  arc  not  only  mat- 

tcr 
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tcr  of  form,  bccaufe  it  is  traverfable ;  and  per  Chamberlain  J, 
one  may  traveffe  quod  non  obiit  intcftatus,  and  the  judgment  was 
Tcyerfed.  2  Roll.  Rep.  285.  Hill.  20  Jac.  B.  R.  Morton  v.  Bet 
wick, 

6.  Ajfum^tt^  isfc,  by  the  plaintiff  as  adminijlrator  of  J.  L.  where- 
in he  jets  forth  that  he  had  formerly  leftfo  much  tnoney  in  the  hands  of 
the  defendant  for  the  ufe  of  the  inteflate  J.  L.  ///  confideration  'whereof 
be  promifed  to  pay  it  to  the  inteflate^  or  if  flje  died  before  1 8  years  oldy 
then  to  pay  it  to  her  executors ^  and  (hews  that^**  died  before  18,  and 
that  he  had  not  paid  it  to  the  plaintiff  as  her  adminiflrator  licet 
Caepius  requifitus.  Upon  non  afiumpfit  pleaded  the  plaintiff  had  a 
verdift,  and  it  was  infifted  in  arrelt  of  judgment  that  the  a£lion 
ought  to  be  brought  by  the  plaintiff  in  his  own  right,  and  not  as 
adminiftrator,  becaufe  the  promife  was  made  to  him  ;  but  adjudg- 
ed that  the  naming  himfclf  adminiftrator  was  but  furplufagc.  It 
was  further  objeftcd,  that  he  fliould  have  averred  that  the  defend- 
ant did  not  pay  the  money  to  J.  L.  during  her  life  ;  fed  non  allo- 
catur; for  this  is  cured  by  the  verdicb-  Vent.  119.  Pafch. 
23  Car.  2.  B.  R.  Horncfay  v.  Dimocke. 

7.  Whef«  money  due  to  an  inteflate  is  paid  to  a  third  ptifon  to  be 
paid  over  to  the  adminiflrator ^  the  adminiftrator  muft  declare  againft 
the  defendant  ^r^o  much  money  received  to  his  ufe  generally ^  and  not 
vt  adminijlratori ;  perHoltCh.  J.  Carth.  336,  337.  Hill.  6  W,  3, 
B.  R.  in  cafe  of  Curry  v.  Stcphenfon. 

8.  But  where  in  the  principal  cafe  the  declaration  was,  that  de- 
fendant indebitatus  fuit  to  the  plaintiffs  William  and  Anne  itt  adminj- 
Jlratici  of  one  J,  5.  for  fo  much  money  by  the  defendant  ad  ufum 
ipforum  W.  and  A,  as  adminiflratrix^  Isfc.  of  J.  S.  ante  tcmpus  illud 
hahif  £5*  recepi^  which  he  promifed  to  pay.  Holt  Ch.  J.  excepted 
to  it  J  but  it  was  anfwcred,  that  in  this  cafe  the  plaintiffs  could 
not  declare  otherwife,  for  this  money  was  left  in  cafh  by  theintef'^ 
aie^  and  defendmt  took  it  after  inteflate^ s  death y  and  long  before  any  ad" 
minifration  granted.  But  afterwards  Holt  held  the  declaration 
good  enough,  for  it  was  now  the  ufual  form  in  fuch  cafes. 
Carth.  335.  Hill.  6  W.  3.  B.  R.  Curry  v.  Stephenfon. 

9.  Debt  was  brought  by  the  plaintiff  in  jure  fuo  propria  for  the 
efcape  of  a  prifoner  in  execution  upon  a  judgment  recovered  by  the  plain-- 

as  adminiflrator.     And  per  Cur.  the  a6Uon  is  ill  brought,  for 
firft  judgment  being  in  right  of  the  inteftate,  the  a&ion  of 

efcape  ought  to  be  in  right  of  the  inteftate  alfo.     Ld.  Raym. 

Rep.  36.  Hill.  6W.  3.    B.  R.  Anon. 

10.  ///  cafe  of  an  executor ^  if  he  hath  the  probate  at  the  time  nuhen 
bedecUreSf  it  is  welly  but  it  is  otherivife  in  the  cafe  of  an  adminijlra'i 
tiorii  here  it  appears  by  the  declaration  that  the  letters  of  admini-, 
ftration  were  granted  after  the  fuit  commenced,   which  is  ill. 
Comb.  371.  Trin.   8  W.  3.  B.  R.  Martin  v.  Fuller. 

11.  Onefues  as  adminijlrator  of  J.  S,  without fhewing  that  J>  S.   4|  136  ] 
died  inteflatey  yet  aji  adminiftratioti  taken  out  of  the  archhifljofs  court 

(ball  be  intended  to  be  a  good  adminiflration^  3  Wms/s  Rep.  370, 
Trin.  17J5.  Tourton  v.  Flower  &  al'. 
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(ft)     tlow  Executor  may  be  tnade. 

By  what  Will 


[^.   A  MAN  may  make  an  executor  by  a  vueJl  nuftcupath/t,  an4 
^^  he  may  fue*   4  H.  6.  i.  Curia.! 


S.  P.  if  it 

the*fca*of  "^  "^  he  may  fue*   4  H.  6.  i.  Curia.] 

the  ordinary,  though  it  be  not  under  the  feal  of  the  ptrty.  Br.  Teftament,  pi.  S.  cites  S«  C— — 8.  P* 
But  it  fliall  be  *  pro?ed  before  the  ordinary  by  teftes,  and  (hall  be  under  the  (eal  of  the  ordinary.     Br« 

Executor,  pi.  131.  cites  S.  C.  and  cites  lo  £.  4.  i.  per  Choke  contra. *  S.  P.  Br.  Teftament, 

pU  14.  cites  14  H.  6.  5.  So  if  prored  by  the  bifhop.     Ibid.  pi.  3.  cltet  5  H.  5.  *. Br, 

Teftament,  pi.  16.  citea  S.  C.  accordingly,  unlefs  it  be  put  in  writing  after,  and  therefore  it  U  aM 
to  prove  It  per  teilet  before  the  Oidinary,  and  then  to  write  it. 

2.  If  the  date  of  the  probate  of  the  teftament  be  elder  than  the  date 
of  the  tejlament  i  the  fame  executors  fhall  never  have  adion  upon 
it.  Br.  Executor,  pi.  23.  cites  18  £.  2.  and  Fitzh.  Feoffinents^iio. 

3.  If  a  man  makes  j.  N.  his  executor  and  devifes  goods  to  him  and 
to  W.  S.  to  devifeyor  hisfouly  W.  S.  is  executor  of  thefe  goods  by 
thefe  words  as  well  as  J*  N.  is.    Br.  Executors,   pi.  98.  cites 

30  Aff.  22a 

4.  Debt  by  A.  and  JS.  executors  of  the  teftament  of  O.  againft  R« 
who  demanded  oyer  of  the  tejlament  and  had  it,  whieh  luas^  I^viU 
that  A.  and  B.Jhall  be  my  executors y  and  alfo  that  J*  and^K,  be  coad^ 
jutors  of  the  fame  A.  and  B.  to  difribute  my  goods  :  Portington  de- 
manded judgment  of  the  writ ;  for  J.  and  K.  are  executors,  who 
are  alive  and  not  named,  and  becaufc  they  are  only  coadjutors,  and 
cannot  adminiftcr  nor  prove  the  teftament,  therefore  by  judgment 
tlie  writ  was  awarded  goo{l.  Br.  Executors,  pi.  73.  cites  21  H.  6. 6m 

5.  But  if  the  words  had  been  that  J.  and  K.  fhall  have  admini^ 
flration  of  my  goodsy  this  tnakes  them  executors.     Ibid. 

6.  A  man  made  his  laft  will  and  did  will  thereby  that  nonefbould 
have  any  dealings  with  his  goods  until  his  fon  comes  to  the  age  of 
1 8  years  except  J.  8.  By  this  J.  S.  was  executor  during  the  mi'* 
hority  of  his  fon.  Cited  by  Rhodes  J.  Crb.  E.  43.  in  pi.  2.  to 
have  been  fo  ruled  in  1 7  Eliz. 

7.  And  he  feid  it  had  been  adjudged,  that  where  one  on  his 
death-bed  faid  to  his  wife  that  fhe  fhoUld  pay  all  and  take  aU^  that 
by  this  fhe  was  executrix.     Ibid. 

8.  Teftator  made  B,  an  infant  of  four  years  old  his  executor, 
and  by  his  will  appoints  that  J.  D.  during  the  nonage  of  the  infant 
pjall  have  the  difpofition  of  his  goods.  Debt  Ihall  be  brought  againft 
J.  D.  during  the  infancy,  for  during  that  time  he  is  executor* 
Cro.  E.  164.  plr  10.  Mich.  31  &  32  Eliz.  in  Scacc.  Pembertoa 
V.  Coney* 

9.  A.  devifed  a  term  to  B.  and  fays,  if  C.  his  nvife  fujfers  B.  t9 
enjoy  the  term  three  yearsy  then  fhe  fhall  have  all  his  goods  as  exeastrix* 
She  is  executrix  prefently,  for  though  in  grants  eftate  fliall  not  veft 
till  the  condition  precedent  be  performed,  yet  it  is  otlierwife  in  a 

Condition  to  ^ill-  Cro.  E.  219.  pi.  7*.  Hill.  33  Eliz.  B.  R.  Jennings  v.  Goi^r. 

abridge  her  power  to  be  executrix  if  (he  perform  it  net.     Ibid.'    ■    ■    Le.  220.  pi.  311*  S.  C.  ad- 


This  fliaU 
nvt  be  con- 
itrucd  as  a 
condition 
precedenti 
but  as 


judged  accordingly  b^r  all  the  juflicea^  though  Aadcrfoa  Ch.  J.  at  &rft  held  e  (oatrt. 


10.  Thottglh 


10.  Though  one  do  not  cxprefsly  by  will  name  or  appoint  any  to 
lie  executor,  yet  if  by  any  word  or  circumlocution  he  reccmmcnds  or 
commits  to  one  or  more  the  charge  and  office  which  pertains  to  an  exc" 
xutoTy  it  amounts  to  as  much  as  the  ordaining  or  conilituting  of 
him  or  them  to  be  executors.  Went.  Off.  Executor,  8. 

11.  Asy  if  he  declare  by  his  will  that  A.  B.  Jhall  have  his  goods 
^ter  his  death  to  pay  his  debts,  and  othernvife  to  difpofe  at  his  pleafure, 
or  to  that  efFe£l ;  by  this  is  A.  B.  made  executor,  as  was  conceived 
by  the  judges  in  the  late  queen's  time.  Went.  Off.  Executor,  8. 

12.  And  long  before  that  it  was  held,  that  if  one  do  will  only 
that  A.  -B.  Jball  have  the  adminiji ration  of  his  goods,  he  is  thereby 
made  executor.  Went.  Off.  Executor,  8, 9. 

13.  Tea,  in  the  faid  late  queen's  time,  one  giving  divers  lega- 
cies, and  then  appointing  that  his  debts  and  legacies  being  paid,  his 
nvifejbould  have  the  re/idue  of  his  goods,  fo  that  fhe  put  in  fecurity  for 
ibepefformanceofhis  will :  by  this,  without  more,  was  fhe  an  exe- 
cutrix, as  was  held  by  three  juftices,  viz.  Manwood,  Harper,  and 
Mounfon,  in  the  Ld.  Dyer's  abfence.  Went.  Off.  Executor,  9. 

14.  \£  A.  be  made  executor,  and  the  tejlator  after  in  his  will  ex-^ 
frejfeth  that  B.fball  adminifter  alfo  nukh  him,  and  in  aid  of  him,  here 
B.  is  an  executor  as  well  as  A.  and  if  A>  refufe,  B.  alone  may  prove 
the  will  as  executor  notwithftaixding  it  be  only  faid  he  fhall  admini- 
fter with  A.  and  in  aid  of  him.   Went.  Off.  Executor,  9. 

15.  But  if  A,  be  ma4^  an  executor  and  B.  a  co^adjutor  without  more, 
be  is  not  by  this^an  executor  with  A.  as  in  King  H.  6th's  time  was 
held  \  nor  hath  fuch  co-adjutor  or  overfeer  any  power  to  adminifter  or 
intermeddle  otherwife  than  to  counfel,  perfuade,  and  advife.  Went. 
OS.  Executor,  9.  ^ 

16.  I  make  my  wife  my  full  and  whole  executrix  of  all  my  cattle, 
torn,  and  moveable  goods.  Teftator  fays  nothing  of  what  fhall  be 
done  with  the  refidue  of  his  eftate,  as  leafes  and  debts.  Per  Jones 
and  Crook  J.  {he  is  fole  and  abfolute  executrix  for  the  whole  eflate, 
as  well  as  leafes  and  debts,  and  other  things,  for  that  it  is  but  an 
enumeration  of  particulars,  and  no  exclufion  of  any,  efpecially 
not  making  other  executor  for  the  refidue ;  but  Berkley  J,  contra. 
Cro.  C.  292,  293.  pi.  3.  Hijl.  8  Car.  B.  R.  Rofe  v.  Bartlett. 

1 7.  The  words  of  a  will  were,  /  devife  all  my  perfonal  eftate  to 
my  tv/o  daughters  and  my  wife,  whom  I  make  my  executrix.  It  was 
declared  in  the  ecclefiaftical  court  that  this  made  them  all  tliree 
executrixes.  Vent.  102.  Mich.  22  Car.  2*  B.  R.  cites  the  cafe 
ef  Hatton  v.  Mafcue. 


(S)     la  what  Manner  they  may  be  made. 

{i*    A  MAN  may  make  two  executors,  and  that  if  they  refufe^wo  s.r.  Hr. 
^^  others  Jball  be  extcxjXoxs.   3  H.  6.  6.  b.]  Excv-uto., 

pi.  9.    cj:-;* 
3  H.  6.  7.  S.  C.  ■  Br.  Expofition  de  Terms,  pi.  7.  cites  S.  C.  adjudged  tha:  the  two  :..fl  ilull 

not  be  OKcators  bnt  opon  refufai  of  tb«  fitft»  Br.  Coflditiooy  pi.  lo.  cues  S.  C, xic^ii. 

Uef,  pi.  II.  cites  S.  C. 

L4  [2.  And 
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And  in  ^2.  And  in  this  cafe,  if  the  two  firjl  admimjtery  tlic  two   la(^ 

four  the  *    ^"^  not  bc  cxccutors,  nor  named  in  aClious  ;  but  otherwife  it  is 
writ  was       if  the  firft  two  refufe.     3  H.  6.  6.  b-] 

abated,  for 

the  two  laft  are  not  made  executors  but  upon  condition  Implied,  vis.  if  the  two  firft  refufe  \  ^uod  nota* 

Br.  Executory  pL  9.  cites  S>  C—  See  ihe  notes  at  ^  1.  i. 

This  one  la  Jj,  If  a  man,  makes  three  executors ^  and  commits  the  admin t/lro'^ 

tor  foT""  ^'^^  ^^  ^^^  ^'^hi  whether  they,  are  all  executors,  or  only  he    to 

none  is  ex-  whom  the  adminiftration  is  limited  ?  Dubitatur.    3  H.  6»6.  b,  7. 

««"to'>^he  But  19  H.  8.  8.  b.  is  in  the  affirmative, 

minifter."  bccaufe  thc  limitation  is  void.] 

Per  Martin.     Br.  Executor,  pU  9*  cites  S.  C. A  man  makes  A.  and  B.  his  executors,  and 

willed  that  B.  fliould  not  meddle  during  thc  life  of  A.  and  well  j  for  this  does  not  rrArain  bift  intlie 
power.     Br.  Executor,  pi.  155.  cites  32  H.  8. 

Though  in  the  premlfesof  a  will  two  be  made  exccut-rs  jointly  and  equally,  yet  there  may  be  a  pro- 
▼ifo  that  one  (hall  not  meddle  daring  the  other's  life,  fo  as  they  fliail  be  evecutori  fucce fliivdy,  and  not 
jointly  ;  and  thus  alfo  to  other  purpufes  af'otefaid,  a  fubfequentclaHfe  or  provifo  may  make  thc  partitios 
and  divifion  of  authority.  But  if  the  provifo  or  daufe  fubfcquent  be  merely  contrary  to  the  premilcs, 
it  will  be  void ;  as  where  two  were  made  executors,  with  a  provifo  or  claute  that  oneofihcrri  fliould  noc 
admini iter  his  goods,  this  was  held  void  for  repugnancy  by  Brudenel  and  Englefield  J.  but  Fitzberbert  J. 
W3S  of  the  mind  that  it  was  not  void,  nor  utterly  repugnant,  for  the  other  might  join  in  fuits  though 
not  adminifter ;  and  Juftice  Shelley  was  of  a  third  opinion  from  all  the  reft,  vis.  that  there  was  a  r^» 
pugnancy,  but  the  laft  claufe  ihould  controul  the  premifes  j  and  fo  this  one  only  fliould  be  executor« 
Went.  Off.  Ex.  13,  14. 

D.  48.  S.P.  ^^,  A  man  njay  make  one  executor  for  part  ^  and  another  execu- 
asmeexe'    toffor  the  refidue.     H.  17  Jac.  B.     Austre*  against  Audlet.] 

cutor  of  hit  plate,  and  another  executor  of  his  other  goods,  and  other  executors  of  his  debts,  and  may 
make  the  one  his  executor  of  his  goods  in  one  *  county,  and  another  of  his  goods  in  another  county. 
Br.  Executor,  pi.  z.  19  H«  8.  3.  per  Fitzh.  So  one  executor  of  his  goods  in  B.  and  another 

executor  of  his  goods  in  S.     Ibid.  pi.  155.  cites  32  H.  8. 

*  S.  P.  per  tot.  Cisr.  2  Sid.  114.  in  an  anonymous  cafe.  ■  i  Sid.  loi.  S.  P.  accordingly,  bot 

adds  a  quaere^  in  cafe  of  Hammond  v.  Mooie. 

5.  A.  conjlituted  B.  and  C.  his  executors^  and  if  they  myouldnot  take 
upon  them  the  executorfhip,  then  he  appointed  1).  and  E.  and  after 
B.  and  C.  refufed.  By  this  D.  and  £.  are  executors,  and  B.  and 
C  arc  not  5  fo  that  in  aftions  brought  for  debts  of  the  teftator, 
B.  and  C.  need  not  join  or  be  named.  Went.  Off.  Ex.  10,  ii, 
cites  3  H.  6.  fol.  6. 

6.  Teftator  wills  that  A,  and  B.  fball  he  his  executrix ^  and  that 
y,  and  K.fhallhe  executors  of  A*  and  B.  to  di/pofe  of  his  goods.  They 
are  all  executors.  D.  4.  pi.  10.  Marg.  cites  21  H.  6.  6.  b.  per 
Pafton. 

S.  C.  cited         7.  Note  per  Brudenel  and  Englcfield,  if  a  man  makes  B,  and  €• 

D.3.  b.4.a.  j^ij  executors y  provifo  that  B*  fhall  not  adminifler^   this  provifo  is 

19  H.  8.1-  void,  for  this  reftrains  the  power  of  executor.     But  per  Fitzh. 

But  though  this  is  a  good  provifo,  and  B.  may  bring  aflicn,  but  not  admini- 

lA  the  pre.  ^j^j..  q^ggj-g  j^Je.   Br.  Executor,  pi.  2.  cites  19  H.  8.  3. 

will  two  be  made  executors  jointly  and  equally,*  yet  there  may  be  a  provifo  that  one  (hall  not  meddk 
during  the  other^s  life,  (o  as  they  (hall  be  executor  fQcceffively  and  not  jointly.  Went.  Off.  Ex.  13. 
cites  3a  H.  8.  Br.  Executor,  55. 

8.  A.  made  B.  and  C.  executors,  and  adds,  I  mil  that  C.fbaB 
pay  my  other  executor  all  fuch  detts  as  he  owes  me,  before  he  meddle 
wth  any  thing  of  this  my  willp  or  take  any  advantage  of  this  my 

will 
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Will  for  the  difcharge  of  the  fame  debts,  for  there  I  have  made 
him  one  of  *  my  executors.  C.  cannot  adminifter  or  be  executor 
before  ne  pays  the  dcbts>  and  pleading  payment  is  not  fufHcient  ( 
but  he  muft  ihew  acquittance  of  the  co-executor,  and  alfo  ftiew 
in  certainty  what  debts  they  were.  3  Le.  2.  pL  6.  Mich. 
J  &  2  P.  &  M.  Staplcton  v.  Truelock. 

9.  A.  dcvifed  that  If  his  wife  fuffer  B.  to  enjoy  BL  Acre  for  three  Weot.  0(f, 
yars  (BL  Acre  being  part  of  her  jointure),  then  Ihc  fliouid  be  his  f*c ''^f** 
executrix.     Per  all  tlie  juftices,  except  Anderfon,  the  wife  was  hdd  \y  aU 
executrix  prefently  before  the  three  years  expired,  and  that  by  di-  the  judges 
"fturbance  of  B.  by  the  wife  within  the  three  years  the  executodhip  ^fSL-^' 
ftall  be  determined,  and  transferred  from  her  to  B.  Dyer,  ^.  pi,  8. 
Marg.  Pafch.  23  Eliz.  C.  B.   Alice  v.  Frances. 

JO.  A  nian  by  his  own  eleGion  cannot  renounce  for  one  part,  ^f  ^c  f«4 
and  continue  executor  for  other  part^  nor  can  executor  bring  action  "ra't*"*""" 
fs  admifii^raior.  Brownl.  82.  Mich.   15  Jac.  Anon.  Cro,  e.4i, 

Anon,  ritei 
p.  3.  and  Qr.  £zecutor|  15  c. 

11.  It  is  ufual  to  make  one  or  more  executors  conditionally, 
ihat  they  put  infecurity  to  pay  legaciesy  or  in  general  to  perform  the 
will ;  nor  was  it  ever  doubted,  as  I  think,  but  that  this  was  good  j 
jQt  I  (hould.advife  that  fuch  condition  be  plainly  thus  exprefled, 
viz.  cither  thus,  that  if  J^  S.  do  put  infecurity^  &c.  by  fuch  a  day^ 
then  he  fliall  be  executor,  elfe  not ;  or  thus,  viz.  to  make  him  exe- 
cutor conditionally,  that  before  he  do  adminifter  (funeral  perhaps 
cxccpted)he  fhall  put  infuchfecurity,  clfe  perhaps,  he  being  executor 
till  the  condition  broken,  ^in  that  mean  time  he  may  have  difpofed 
of  all,  or  moft  part  of  the  teftator's  eftate.  Went.  Off.  Ex.  1 1. 

12.  A  man  may  make  A.  and  B.  his  executors,  and  that  A,  fhall  The  time 
mi  intermeddle  during  the  life  of  B,   Fin.  Law,  8vo.  168.  maybeli- 

Be  iluU  firft  be^in  to  be  executor,  and  that  either  certainly,  or  upon  Tome  contingency.     WenU 
Off.  £x.  10. 

13.  A  man  may  make  A.  executor  touching  goods  in  D.  and  B.  SeeD.  4* 
«f^n//^  touching  goods  in  S.  Fin.  Law,  8vo.  169.  FitzbcS»t 

J.  accordingly,  but  Englefield  J.  contra* 

14.  One  may  appoint  the  executor  of  A,  to  be  his  executor^  and 
then  if  he  dies  before  A.  dies,  he  is  inteftate  until  A.  dies* 
Wcnt.OfF.  Ex.  10. 

15.  Executor  may  be  made  conditionally ^  and  the  condition  mar 
)k  Cith&x  precedent  grfubfequent.  Went.  Off.  Ex.  11. 

16.  A  man  may  m^kc  feveral  executors,  one  ^ri/o/i// things  real, 
the  other  quoad  things  perfonal,  and  may  divide  the  authority, 
yet  quoad  creditors  they  are  all  executors,  and  as  o;ie  executor, 
^nd  may  be  fued  as  one  executor*  Cro«  Car.  293.  pi.  3.  HilL 
«Car.  B.R.  Rofe  v.  Bartlet. 
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(T)     What  Perfons  may  have  Executors  or  Adini«» 

niftrators. 

[i»  T\    14  £1*  309.  76.  no  ad];niniftration  committed  of  a  man 
■*^*  becaufe  he  was  attaint. "] 
As  of  oWi-         [2.  Feme  nvith  confent  of  her  baron^  may  make  executor  of  things 
SAiioD  made  which  the  baron  fhail  not  have  by  her  death.   18  £.  4.  1 1.  b.l 

ing  the  coTerture  aod  of  ^npfaoiuija.  Vis.  her  apparel.  Br»  Teftamenty  pU  13.  cites  S«  C.  per  Vsu 
tiibr* 

^^^.  [3-  An  abbot  cannot  make  executors.    18  £•  4.  i6.1 

profefled  '"•'  -r  j 

caaDot  make  executors ;  becaufe  he  is  a  dead  perfon  in  law.  Per  Babington  Cb.  J.  Br.  Tcflamenty 
pi.  9*  cites  4  H.  6.  3i>  But  Crooke  fays,  quaere  if  a  monk  be  made  executor,  whether  he  may  noc 
stake  a  teftament  for  the  advaata^  of  the  firft  teflator>  (b  as  fome  perfons  be  authorifed  to  fue  for  the 
ibft  tellator*s  debu. 

Br.  Execv-       [4.  A  feme  may  make  an  executor  noith  the  affent  of  her  baron. 

tor,  pi.  131.    ^HKqiKI  -"         ^ 

refers  to  the   4  «•  «>.  3I.  D.J 

S.  C.  ■  Br.  Teftamenty  pi.  9*  cities  S.  C.  b«t  fee  pi.  s.  and  the  notes  there.  ■Fitah.  Ex- 

ecutory pi.  5*  cites  S.  C. 

Debt  by  w.       j"^,  K  feme  covert  may  make  an  executor  of  goods^  which  flic 

of  the\rf^  has  as  executrix^  wthout  bis  affent  if  be  will  agree  to  it  afterwards* 

tamencof  4H.  6.  31.  b.  adjudged.] 

A.  his  feme       [g^  gut  a  feme  covert  cannot  make  an  executor  without  the 

ofThe^tef-  affent  of  the  baron.   4  Rep.  51.  b.  Ognell's  cafe.  4  H.  6.  31.  b. 

tament  of  admitted.] 

H.  B.  a. 

gahift  the  defendant  of  aol.  upon  obligation  of  the  firft  teftator  H.  B.  Rolf  faid,  a  feme  covert  csb- 
not  maVe  a  tcftaroent.  But  per  Babington  Ch.  J.  a  feme  covert  *  by  licence  of  her  baron  may  make 
executors,  fo  that  if  the  baron  agrees  to  the  tedament  this  is  good  enough  ^  and  the  ufer  of  this  a^on 
is  a  good  agreevieot  of  die  baron  by  matter  of  record  ;  for  a  feme  covert  may  have  advantage  of  things ; 
as  if  a  man  binds  bimfelf  by  obligation  to  a  feme  covert,  the  obligation  is  good.  But  Martin  J.  iteld 
ftrongly  againft  it.  But  notwith tending  this,  the  defendant  was  awarded  to  anfwer  over ;  quoid  nota. 
Aod  Biook  fays,  it  feems  to  bim  that  it  is  good  reafon  that  ihe  (hall  make  a  teftament  as  herei  becaufe 
fkt  was  executrix  of  another,  and  none  can  have  adion  due  to  the  6rit  teftator,  if  (he  /bould  not  make 
a  teftament.     Br.  TeAament,  pi.  9.  cites  4  H.  6.  31. 

*  S.  P*  by  which  the  aflent  was  traverfed.     Br.  Teftament,  pi.  ax.  cites  5  E.  1.  s6  £.  3.  and 
iriteh.  Devife,  24    and  Vtx*  Nat.  Br.  ——And  alio  if  executor  of  the  feme  after  her  death  proves 

the  teihiment  with  the  affent  and  will  of  her  haroo,  this  is  good.     Ibid. But  it  was  faid  for  law, 

34  H.  8.  that  if  the  baron  after  the  death  of  his  wife  commands  die  probation  of  the  teftament,  this  is 
not  good,  and  the  teftament  ftiall  never  take  effed,  and  fo  it  was  put  in  ure  the  feme  year  at  St.  AU 
kans.^— Br.  Devife,  pi.  34.  cites  S.  C— -Ibid.  pi.  ix.  cites  12  H.  7.  zz^  23,  24.  S.  ^.  by 
Keble>  quod  FIncux  Ch.  J.  concellic. 


Who  may  be  Executor. 

WentT  Off.  •  [7*  A  mayor  and  commonalty  may  be  executors.  1 2  £•  4.  9.  b« 
Ex.  doubts    admitted.] 

this  point 

as  to  corpora^ons  compound,  or  confifting  of  divers  perfons.  ift,  Becaufe  they  cannot  be  feoffees  ia 
traft  to  the  ufe  of  others.  2dly,  They  are  a  body  framed  for  a  fpecial  purpofe.  3dly,  They  caoaoC 
come  to  prove  a  wiU|  or  at  kaft  to  take  an  oath  as  others  do. 

[8.  A 


t8.    A  fryr  prnfeffed   xtaj  be    execator    v>tth   Jm   pritr.  A  man  miy 

^H.4. 2.  b.]  w^;^ 

withftandlng  his  profeffion ;  for  this  is  a  thing  fpintual,  is  it  was  agreed  there.  But  the  executor  ought 
to  be  by  aflent  of  his  fovereign  as  it  fecnu  }  for  be  cannot  maintain  adioa  bat  in  the  naoae  of  Kimfijf 
and  his  fovereigti>  as  it  is  faid  elfewhere.     Br.  Nonability,  pL  %•  cites  3  H.  6.  13. 

[9.  A  monl  may  be  executor  without  aflcnt  of  his  fovereign.  A  monk 
3H.6.  24.b.   18H.  6.  4.]  '  ^"^^^^ 

cator  and  may  fue  debtor  if  his  (bvereign  joins  with  hioiy  hut  not  otherwife.  Br.  Executor,  pi.  6S« 
cites  19  H*  6.  25.— *«Ibid.  pi.  75.  S*  P»  cites  21  H.  6.  30*  Br.  Nonability,  pi.  18;  cites  S.C« 

[10.  A  villein  may  be  executor  to  another.  i8  H.  (J.  4*]  Went.  Off. 

S.  P.....C0.  Litt.  f«i9i.  and  Co.  Litt.  124.  a.  S.  P.— -Roll.  Rep.  147.  citesiiH.  6.  4*  b*  S«P. 


[11.  Afid  the  lord  cannot  take  the  goods  from  him>  for  he  hsls  UvuUi^u 
them  to  the  ufe  of  the  teftator.  1 8  H»  6.  4.]  "^  ^• 

^  -■  Litt.i24.a« 

S.  P. Roll.  Rep.  147.  citei  14  H*  6.  24.  S.  ?• 

[12.  Kfeme  may  fhaie  ber  baron  exectitor  of  goods  -which  ihc  has  She  may 
as  executrix,  if  he  will  accept  it.  4H.  6.  qi.j  make  her 

^  ^  ^     J  ownbaros 

htx  execucor,  and  if  fhe  dies  he  ihall  have  adion  thereupon.  Br.  Executor,  pU  9S.  cites  39  H.  6«  27* 
— — S.  P.  For  otherwife  none  may  have  recovery  of  an  obligation,  recognizance,  ice,  which  were 
Co  a  feme  dnm  fola  fuit,  nor  of  goods  of  the  feme  carried  away  before  the  coverture,  and  thefe  the  baron 
nuy  demand  as  executor,  but  not  as  baron,  and  thefe  ihall  go  as  to  the  executors,  and  not  aa  to  his  owa 
aie  I  per  Prifot  and  Chocke ;  and  therefore  by  them  a^ion  well  lies  for  the  baron  as  execator  of  hra 
feme  by  her  teftament.     Br.  Teftament,  pi.  lo.  cites  39  H.  6.  27.  Note  per  Keblc,  Thats 

feme  cpvert  who  was  executor  to  another  man  before  may  make  teftament  and  make  her  baron,  or  ano« 
ther  her  executor  to  recover  the  debts  of  the  firft  teftator,  or  her  own  debts  due  to  her  before  the  cover- 
ture; which  Fineux.Ch.  J.  agreed,  and  that  ftie  may  do  it  without  the  aflent  of  her  baron,  and  like- 
wife  of  thinp  whereof  (he  had  not  the  pofleffion  \  but  of  things  in  poiTeffion  ihc  cannot  make  teftament 
without  afteat  of  her  baron.  And  if  the  baron  prove  the  teftament,  this  is  a  good  pioof  of  his  afteot  § 
food  nota.     Br*  Teftament^  pi.  i4.  cites  12  H.  7.  2a,  23,  24. 

[13.  If  a  *  tnoni  be  made  executor  he  with  his  abbot  may  bring  *  S.  P.aoA 
z8i\on  of  debt  as  executor  j  for  it  is  a  thing  fpiritual  to  be  execu*  "^LS^ 
tor.  Br.  Nonability,  pi.  42.  cites  7  H.  4.  2.]  ac^ittancs 

conccnuflff 
it  J  and  it  ihall  be  good  in  law.    Br.  Executors,  pi.  115,  cites  21  £•  4.  134 

14.  Ravifliment  of  ward  by  two  executors  whereof  the  one  was  a 
prior  and  the  other  his  confrercy  and  it  was  pleaded  in  difability,  be« 
caufe  he  was  a  fryer  profefled.  Per  Thirfby  he  may  be  executor 
with  his  prior,  by  which,  &c.  Thim.  [ruled  the  defendant  to] 
anfwer,  quod  nota.  Br.  Nonability,  pL  11.  cites  7  H.  4.  2. 

15.  Semi  covert  or  monk  may  bring  a£lion  alone  without  the  ba- 
ron and  fovereign ;  for  it  is  to  another's  ufe.  So  of  executor  who  is 
wtlawedj  this  is  no  difability  as  executor.  For  [it  is]  to  another's 
ufe.  Per  Fairfax,  quod  Huffey  Ch.  J.  conceflit  \  and  per  Jenney, 
if  you  are  indebted  to  me,  and  I  make  your  villein  my  executor  and 
die,  and  the  villein  brings  aAion  as  executor,  he  (hall  not  be  dis- 
abled by  the  villeinage ;  and  this  was  the  opinion  of  all  the  Court. 
But  the  cafe  of  the  feme  covert  was  denied,  but  the  cafe  of  the 

monk  was  not  denied.  Br.  Nonability,  pi.  38.  cites  21  £.  4. 49, 50.    [  142  ] 

16.  It  was  adjudged  that  an  executor  outlawed  may  maintain  ac-  So  of  an 
lion  for  the  debt  of  the  teftator.    TheloaFs  Dig.  of  Writs,  lib.  i.  J^™*"^* 

cap.  Nonability, 
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pi.  i8.  citM  cap.  jj.  f.  i6.  cites  14  H.  6.  14.  and  HIIL  21  H.  6.  30.  and 
by  S  the°*  ^^^c**-  21  E.  4-  49'  accordingly. 

jofticcs.  Br.  Executor,  pi.  75.  cites  S.  C. Cro.  C.  9.  Pafrh.  i  Car.  C.  B.  theS.  P- 

admittcd.  Went.  Off.  Ex.  106.  S.  P. S.  P.  Becaufe  the  fuit  ts  en  auter  droit,  vi»,  in  the 

right  of  the  teftator,  and  not  in  his  own  right.     Co.  Litt.  12S.  a. S.  P.  And  alfo  becaufe  the  per- 

fon  whom  he  :eprefcnts  has  the  privilege  of  the  law  ;  and  not  fuing  for  himfelf,  where  he  has  the  ad- 
vantage of  another  where  that  is  no  objedion  to  his  repreieptation,  it  is  no  objedion  but  he  (hoiiid  be  an- 
Iwered.  Gilb.  Hift.  of  C.B.  759.  cap.  17. 

1 7.  An  infant  may  be  executor,  and  may  make  a  releafc  or  ac- 
quittance concerning  it ;  and  it  Ihall  be  good  in  law.  And  the 
reafon  is  inafmuch  as  if  they  fliali  be  executors,  it  is  reafonahle 
that  they  may  do  that  which  appertains  to  executors  to  do, 
Br.  Executors,  pi.  115.  cites  21  E.  4.  ij. 

18.  An  aftion  of  debt  was  brought  by  an  executor,  the  defend^ 
ant  pleads  an  mdlawry  in  the  per/on  of  the  executof^y  and  demands 
judgment  if  he  ought  to  anfwcr  his  writ ;  the  plaintiff  demurs  in 
law  to  that  plea ;  and  judgment  was  given,  that  the  defendant 
fliould  anfwcr  over.  Brownl.  55.   Anon.  Hill.  36  Eliz. 

19.  If  the  next  of  kin  are  attainted  of  trcafon  andfelonyy  or  have 
other  lawful  difability,  adminifcation  is  not  to  be  granted  to  them, 
but  to  fuch  as  are  lawful  friends.  9  Rep.  39.  b.  Trin.  42  Eliz.  in 
Henfloe's  cafe. 

Papift  con-  20.  A  popijh  recufant  conviB  is  difabled  to  be  an  executor^  ad- 
^a  cannot    miniftrator,  or  guardian,  by  thcfatute  3  Jac.  f.  cap.  15*  f  22% 

cutorj  but  otberwife  be  may*     Per  Holt  Cb.  J.  12  Mod.  306.  Mich.  11  W.  3. 

A  fcmepo-  2 1.  3  ^ac^  I.  cap,  ^.  f  lo,  Every  married  'tvomany  being  a  po^ 
f^ntconvift  P\P^  recUfant  convict  (her  hujhand  notivithjlanding  convicted  of  popijb 
and  another  recufancy )  ivh'ich  Jhall  not  conform  herfelf  but  Jl>al I  forbear  to  repair  to 
were  made  Jon^e  church  or  ufual  place  of  common  prayer y  and  nvithin  the  year  re^ 
burthc*^*'  r«W /A^y??rr/y;»^«/  by  the  /pace  of  one  year  next  before  the  death  of  her 
Court  de-  hujbandy  Jball  forfeit  the  profits  of  two  parts  of  her  jointurCy  and  t%uo 
nied  her  to  -  parts  of  her  dower y  and  be  difabled  to  be  executrix  or  adminijlratrix  of 
JrUL*  Show.  ^^^  hufbandy  and  to  have  any  part  of  her  hujband^s  goods, 

293.  Trin. 

3  W.  4e  M.  in  cafe  of  Hill  ▼•  Mills. Comb.  185.  S.  C.  &  S.  P.  cited  to  have  been  fo  held. 

r 

22.  By  ecclefiaftical  law  one  under  the  age  of  z']y  is  not  admitted 
to  be  executor.  6  Rep.  67.  b.  per  Curiam.  Mich.  4  Jac^  C.  B, 
in  Sir  Moyle  Finch's  cafe. 
6.  C.  dtcd  23.  Adminiftrator  brought  debt  on  an  obligation,  the  dcfend- 
Cro.  C.  9.  ant  pleaded  that  the  plaintiff  was  alieny  born  under  the  allegiance 
as^i'udfted.  S/"*^'  ^^^S  of  Spainy  enemies  to  the  queen  ;  adjudged  upon  demurrer 
^Any  alien  that  he  fhould  anfwer.  Cro.  E.  683.  pi.  16.  Trin.  41  Eliz.  C.  B. 
whatfoever     Brocks  V.  Philips. 

may  be  exe- 
cutor} cited  by  Bridgman  Ch.  J.  Cart.  191.  as  n  Jac.  Sir  Stephen  le  Sure^s  cafe.— And  Ibid.  19a. 
Pafch.    19  Car.  %.  in  cafe  of  Richfield  v.  Udall.     Bridgman  held,  that  an  jlicn  enemy  executor  may 
bring  an  a^ion,  and  he  may  not  be  barred.     And  Ibid.  193.  the  fame  was  agreed  per  Cur.       ■  S.  C» 
argued.  Cart.  48.  Trin.  17  Car.  2.  C.  B. 

24.  An  excommunicate  perfon  cannot  fue,  that  is,  proceed  in 
fuit  as  executor  till  he  be  abfolved,  there  being  danger  of  excom^ 

munication 
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ttiunkation  to  all  diat  convfcrfe  with  him  ;  but  this  makes  not  a 
nullity  of  •  his  executorfhip,  nor  overthrows  the  fuit,  but  flays  it 
only  from  proceeding  until  ablolution.   Went.  OlT.  Ex.  1 7. 

25.  Whether  corporations  compound^  or  conGIling  of  divers  per- 
fons,  may  be  made  executors  or  not,  I  doubt,  firft,  becaufe  they^ 
cannot  be  feoffees  in  truft  to  other's  ufe  ;  fecondly,  tliey  are  a  body 
framed  for  a  fpecial  purpofe ;  thirdly,  they  cannot  come  to  prove 
a  will,  or  at  lead  to  take  an  oath  as  others  do.  Went.  Off.  Ex.  17. 

26.  An  alhn  born  may  be  adminiftrator,  and  have  adminiftration  s.  C.  cited 
of  leafes  as  well  as  other  perfonai  things,  becaufe  he  has  them  en  pcrHaisCh. 
auter  droit,  and  not  to  his  own  ufe ;  refolved  per  tot.  Cur.  Cro.  i'jy/^'* 
C.  8,  9.  Pafcb.  I  Car.  C.  B.  Caroon's  cafe. 

27-  Portion  to  be  laid  out  in  land  to  the  ufe  of  the  wife  and  if^ 
fue,  the  remainder  over,  wife  dies  before  the  purchafe,  and  the 
iflue  dies,  leaving  executor ;  the  money  decreed  to  the  executor. 
Chan.  Rep.  30.  4  Car.  1.     Ferrers  v.  Ferrers. 

28.  The  bill  fuggefted,  that  the  defendant  did  endeavour  to  fct 
up  a  will,  pretended  to  be  made  by  one  that  died  in  the  great  (ick- 
nefs  in  London,  and  that  the  defendant  was  executor  of  it ;  whereas 
there  was  no  fuch  real  tvil/f  but  obtained  unduly y  and  that  was  con^ 
teJUd  iu  the  Jpiritual  court ;  yet  the  defendant  in  the  interim  being  in^ 
Jotvefttf  endeavoured  to  get  in  the  debts  due  to  the  efiate.  The  de- 
fendant demurred,  for  that  the  bill  contained  no  equity,  and  the 
fuggeftion  of  infolvency  might  be  made  againft  every  executor. 
But  the  demurrer  was  over-ruled ;  and  upon  motion  it  was  ^- 
dertdy  that  the  debtors  to  the  defendants  ef  ate  fhould  forbear  to  pay  any 
money  tiil  thi  tnatter fettled  in  the  fpiritual  court.  Chan  eery  Cafes,  7  5  • 
Pafch-    18  Car.  2.  Smallpiece  v,  Anguifli. 

29.  Outlawry  is  no  bar  to  the  fuit  of  an  executor  in  Chancety, 
becaufe  he  fues  en  auter  droit ;  per  Ld.  Keeper  Nortli.  Vern.  1 84, 
pi.  183.  Trin.  1683.     Killigrew  V.  Killigrew. 

30.  The  ordinary  cannot  refufe  probate  to  an  executor,  becaufe  Comb.  185. 
a  bankrupt,  as  incapax,  &c,  becaufe  the  teftator  has  thought  him  a  ^'  ^^^^ 
proper  perfon  to  be  intrufted  with  his  affairs  •,  neither  can  the  or-  — skinn. 
dinary  infift  upon  fecurity,  and  a  mandamus  lies  to  make  probate.  299.  MiiU'i 
I  Salk.  36.  pi.  I.  Mich.  3  W.  &  M.  in  B.  R.  Hills  v.  Mills.  hdd  acwrd. 

iogly,  where  he  becanQC  a  bankrupt  after  his  being  made  executor. •«— 12  Mod.  9.  S.  C.  accordingly.— 
Nor  can  the  ordinary  in  fuch  cafe  commit  adminiilraciori  co  any  one.     i  Salk.  299.  pi.  ii>  Mich. 

10  W.  3.     The  King  v.  Ra>nes.  — 3  Salk.  162.  pi,  S.  S.  C. Carth.  457.  S.  C.  held  ac<« 

cordingly }  but  Ibid.  458.  adds,  that  thofe  concerned  for  the  infants  ]ega|ees  exhibited  a  bill  in  Cane. 
againft  W.  the  executor,  and  the  Court  enjoined  him  from  intermeddlipg  with  the  alTets,  any  further  than 
to  fitisfy  the  legacy  given  to  hlmrelf  ;  for  in  equity  he  is  but  a  trustee  for  the  infants;  and  where  a 
truftee  is  infoivent,  the  court  of  Chancery  will  compel  him  tJ  give  fecurity  before  he  (ball  enter  upon 
the  truli. 

31.  An  a£lion^ipon  the  cafe  was  brought  by  an  executor  for  work 
donCy  &c.  by  his  teftator  an  alien,  if  the  a£lion  attached  in  him 
before  the  breaking  out  of  any  war  between  the  two  nations,  and 
fo  he  died  before  he  became  an  alien  enemy,  he  might  have  an 
executor,  and  the  a£bion,  though  brought  by  his  fon  who  is  exe- 
cutor, though  an  alien  en  auter  droit,  (hall  be  maintained.  Skin.  3  70, 
pL  18.  Mich.  5  W.  &  M.  in  B.  R.  VUla  v,  Dimock. 

32.  Marriage 
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32»  Marriage  iy  a  mere  laynMHy  and  cohabitation,  win  not  Intldls 

the  man  to  adminiftration  to  the  woman,    i  Salk.  119.  pL  14, 

4  Juliiy  9  Ann.  at  the  court  of  delegates  in  Serjeant's-inn^  Fleet* 

•^  ftreet.    Haydon  v.  Gould. 

S.P.  I  Salk.       *  24r  But  if  an  executor  become  non  compar^  they  may;  becaufe 

^w.'^'^^n    it  is  a  natural  difability.     i  Salk.  299.  pi.  11,  Mich.  10  W.  3. 

cafe  rf  Hiiia  The  King  V.  Raynes. 

▼.  Mills 

leaned  to  be  agreed— —Where  tiiefe  is  a  natural  dirabiD^,  there  ia  a  ncceffity  of  doing  it,  but  \K 
maft  be  ad  ofum  te  comp^odum  of  the  executor,  fo  the  grantiag  of  adminiftration  becaufe  of  the  exe- 
cutor bring  a  bankrupt  is  a  nullity,  &  ipfo  fa^o  void.    12  Mod.  9  Miph.  3  W.  A:  M.  Hill  ir.  Mills. 

ty.  Popyb  recufant  convift  made  his  wife,  a  popi(h  recufant,  hi? 
eXi^cutrix,  and  the  fpiritual  court  would  fuffer  her  to  prove  the 
will.  But  a  prohibition  was  granted  upon  flat.  Eliz.  cap.  4.  f.  22. 
{3  J^ic.  cap.  5.]  For  (he  is  difabled  by  the  general  claufe,  and 
not  enabled  by  the  provifo.  6  Mod.  239.  Mich.  3  Ann.  B.  R^ 
Rider.  Ride. 

(U)     What  Things  Executor  (hall  have,  and  not 

the  Heir* 

[Things  touching  the  Realty.] 

Therea.  [i.  tF  a  devife  be  of  land  to  <me  and  his  heirs  of  his  body  for  50P 
Jbnis,  be.  1  yars^  this  a  leafe  for  years,  and  therefore  the  executof: 

Sate  Si      fliallhavcit.    Co.  10.  87.    Loveis'scafe,] 

caiioot  be 

of  a  term*    Ibid* 

[2.  All  Icafcs  for  years  the  executors  (hall  haife.] 
[3.  The  executors  (hall  not  have  the  deeds  tuhicb  concern  the  inr^ 
heritance^  but  the  heir.] 

By  Brian  [4.  And  if  the  charters  are  in  a  chejl^  the  executors  (hall  have  the 

and  Jenny     ^.j^^a  ^j  ^^  heir  the  charter.     18  E.  4.  3.] 

the  heir  '  ^  ^  -r    ;> .  j 

ihall  have  %  cheft  of  charters  of  his  anceftor,  for  the  cheft  Is  of  the  nature  of  the  charters,  but  Billings 
Choke,  and  Littleton,  contra,  for  the  executors  iluU  have  them.  Br.  CharUrs  de  Terre^  pL  6^  ciiea 
<5.  C.  and  M.  43  £•  3.  04* 

But  he  ihall  [j.  If  the  teflator  recovers  Ii>  detinue ^or  deeds  in  a  boxj  the  exc- 
not  have  cutor  fliall  havc  execution  of  this  and  ol  dapiages  and  cofls^  an4  «wf 
before  f^ch   thc  heir.     19  E.  4.  6.  b,  adjudged.] 

time  as  the 

heir  b^  had  icire  facias  of  the  charters.    Br.  Executor,  pi.  139.  dees  19  E.  4.  5i  (. 

I  {6*,  But  if  teflator  recovers  a  deed  infpecialy  the  heir  ihall  hvf^ 

execution  of  it  and  of  damages,  if  the  deed  cannot  be  had.    19  E.  4.  6.3 

+  Flt^h.  [7,  If  a  chefl  with  charters  be  inclofed  or  [  \faftened  up,  sealeb 

Detinue,       ^^  LOCKED]  the  heir  ftiall  have  the  cheft ;  but  if  it  be  .not  %  m? 

|.'c°l!l!"  clofed,  the  executor  fliall  have  the  cheft,  41  E.  3.2.  14 H.  4.  30.] 

, 1  Br. 

Charters  dc  Terre,  pi.  I3«  cites  S.  C— S.  P.  Br.  Executors,  pi.  97.  cites  36  H.  6.  26,  27.— *« 
Tiefpals  dees  not  lie  of  a  che^  with  cyidcacc  by  the  heir  agaiaft  thp  cxccytor  ojf  hi$  father  \  fpr  they 
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my  have  du  cheft  anA  retain  it,  and  deliver  the  evidences  to  the  heir,  fucre  If  the  cbeft  be  Indo&d* 
Sr«  Eaecatory  pi.  145'  cites  43  £•  3.  ^4. 

*  [8.  If  a  man  delivers  a  charter  to  another,  to  redeliver  to  him  and  ^''  Char- 
his  beirsy  having  no  title  to  the  landy  his  heirs  (hall  not  have  this  ^^  *  pj. 
charter,  hut  the  executor,  becaufe  this  was  but  chattel  in  him  ^^.  cites 
without  land.     9  H.  6.  c8.  Curia.]  s,  c.— - 

tinoei  pi.  7.  cites  S.  C« 

[9.  If  a  man  be  bound  to  a  file  corporation  and  fucceffory  where  the 
fiucejfor  cannot  tahy  there  the  word  fuccefibr  is  void,  and  his  exe<« 
cutor  (hall  have  it.     20  £.  4.  2.] 

[lo.  Executors  and  adminiftrators  (hall  have  a  rent  charge^ 
villein  and  ward  of  body  which  teftator  haAJhr  yearsy  as  aiBgnees 
in  law.    D.  3  &  4  Ma.  140.  37.] 

[il.  The  executor  ihall  have  reGef  due  /«.  the  teftator.  D« 
3&  4  Ma.  140.  37.] 

[la.  If  a  man  feifed  of  a  ward  dies,  his  executors  ihall  have  it.  Wentw. 

#1  H    ^     >.^  T  <^*  Exec*- 

7  "•  4*  43-J   .  tor,  52. 

13.  In  debt  it  was  agreed  that  where  a  man  recovers  land  by  real 

oBiony  or  mixi  and  damagesy  and  dies,  the  \  heir  Jball  have  execution  f  Ortg.  it 
of  the  landy  and  the  ^x^otf^r  execution  of  the  damages*     Br.  Exccu-  ^<°** 
tors,  pi.  32.  cites  43  £.  3.  2. 

14.  In  trefpafsy  it  is  a  gooAplea  ihat  J.S,  was  feifed  of  the  boufi 
and  made  him  executory  by  which  he  entered  and  took  the  cheft  in  the 
declaration.  Per  Thorp,  \!ti&  firfl poffeffton  of  the  goods  and  cheft  is  in 
the  executory  though  evidences  are  in  the  cheft,  for  they  cannot 
know  what  is  in  it,  till  it  be  opened,  and  if  charters  are  in  the 
cheft,  the  heir  may  have  thereof  an  action  of  detinuey  but  not 
trefpafsy   quod  Curia  conceflit.      Br.  Trefpafs,    pi.  326.    cites 

43  E-  3-  24-^ 

1 5.  K.  feifed  of  land  in  fee  made  a  leafe  for  years y  rendering  renty 

and  afterwards  devifedthis  rent  to  aflrangery  and  dies.  T!\i^  flranger 
is  feifed  rfthe  renty  and  dies.  It  was  held  clearly  that  the  executors 
of  the  flranger fbaU  have  this  renty  and  not  the  heir,  becaufe  their  tef* 
tator  had  no  more  than  a  chattel.     D.  5.  b.  pi.  i.  Mich.  26  H.  8. 

16.  If  a  man  he  feifed  of  an  advowfon  in  grofsy  or  in  fee  appendant  J^*  ^,*  ^•'JS* 
unto  a  manor y  and  the  advowfon  voids y  and  he  diesy  his  executor fball  „g^  ^^tAM 
frefenty  and  not  the  heir y  becaufe  it  was  a  chattel  vefted  and  fevered  there  (f ) 
from  the  manor.     F.  N.  B.  33.  (P).  ^'f"  "  "• 

3.  3-.    11  H.  6.  9.    33  H.  6.  33.    9  E.  4*  39.      ■    ■    F.  N.  B.  33.  (P)  in  the  new  notes  there  (g}, 
cjces  9  H.  6.  33.  4  £•  3.  a.  contra.  39  £.  3.  ai.  contra,  fed 44  £•  3.  accordant. 

1 7.  Leffeefor  life  of  a  manor  feifes  an  eflrayy  and  dies  before  the 
year  and. day  paCes.  Executor  of  leOTee  ihall  have  it.  Mo.  ii. 
pi.  43.  HtU.  4  E  6.  Anon. 

18.  If  executor  lays  a  grave^flone  on  the  teftator  in  the  church, 
and  fets  -up  bis  coat  armqury  and  the  vicar  or  parfon  removes  them^  or 
parries  them,  away,  an  aElion  on  the  cafe  lies  ibr  the  executor  or  the 
heir  \  per  Coke  Qh.  J,    Godb,  200,  cites  <3  E,  6. 

Jjp.  A 
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tp.  h  rent  for  /^o  years  "Vf^^  granted  to  B.  with  claufe  of  diftrtrsf 
that  the  grantee  and  his  heirs  might  diftrain  for  it  during  the  tcrmi 
It  was  ruled  that  the  executor  fhould  have  the  rent,  and  diilrain 
for  it,  and  not  the  heir.  Cro.  E.  644.  pi.  50.  Mich.  40  &  41  Eliz. 
B.  R.     Barrel  v.  Wilfon. 

20.  Leafs  to  A.  and  his  heirs  and  afftgns  during  his  life  and  one 
year  after.  The  executor  fhall  have  thc.faid  term  after  A.'s  death, 
though  the  term  was  not  limited  to  him  \  per  Manwood.  2  Lc.  6. 
pi.  7.  16  Eliz.  C.  B.  in  Cranmer's  cafe, 
r  1^5  1  21.  Leafe  to.  A,  for  life^  remainder  for  years  to^  his  heirs  ;  the  re- 
mainder is  in  abeyance  till  A/s  death,  and  then  it  fhall  veft  in  the 
heir  as  a  purchafor  and  as  a  chattel|  and  (liall  go  to  the  executor  of 
the  heir,  and  the  leflee  for  life  cannot  meddle  with  it,  for  it  is  not 
in  him ;  per  Dyer  Ch.  J.  3  Le.  23.  pi.  49.  Hill.  J4  Eliz.  C.  B. 
in  Cranmer's  cafe. 

22.  If  a  term  he  devifed  to  one  and  the  heirs  males  of  his  body^  his 
heirs  fhall  not  have  it,  but  his  executors  5  for  a  term  is  no  more 
than  a  chattel,  nor  can  it  be  intailed,  and  fuch  devifee  may  alien 
the  term,  if  he  will,  and  fo  it  was  adjudged  in  Peacock's  case, 
18  Eliz.  B.  R.  and  refolvedby  Anderfop  and  'W^mlley,  31  Eliz. 
being  referred  to  them  out  of  Chancery,  in  cafe  of  Higgins  v. 
Mills,  10  Rep.  87.  a.  b.  in  a  nota  of  the  reporter,  at  the  end  of 
Lovies's  cafe. 

23.  The  fame  perfon  was  heir  and  executor ^  and,  as  heir  and  exe- 
cutor, brought  a  writ  of  error  on  a  judgment  in  a  quare  impedity  and 
the  judgment  was  reverfed,  but  it  was  not  faid  at  whofe  fuit,  viz. 
whether  as  heir  or  executor.  Cro.  £.  324.  pi.  16.  Pafch.  36  Eliz. 
B.  R.    Pipe  V.  the  Queen. 

24.  If  a  man  recovers  in  qua,  imp.  and  dies ^  the  queftion  is,  who 
fhall  have  the  prefentation,  whether  the  heir  or  the  executor  ? 
Per  Windham  J.  fed  nemo  refpondit.  Goldfb.  55.  pi.  8.  Trin. 
39  Eliz. 

25.  Rent-chargetoA.for  the  life  of  B.  and  half  a  year  after, /j^ 
able  to  A.  his  heirs  and  executors  ;  if  A.  dies,  living  B.  the  heirs  of 
A.  fhould  have  the  rent  j  but  if  I  grant  an  annuity  for  life  and  20 
years  after,  thefc  are  two  feveral  grants,  and  the  executor  fhall 
have  it  after  the  deceafe  of  tenant  for  life.  Brownh  19.  Pafch. 
X  7  Jac.     Mordant  v.  Watts. 

26.  If  a  man  has  a  bond,  ftatutc  or  recognizance yjr  warranty^ 
or  enjoying  of  lands,  or  freeing  or  faving  ^armlefs  from  incunt-' 
trances,  in  general  and  particular,  and  fells  the  land,  and  beiides  af- 
figning  fuch  bond,  &c.  by  letter  of  attorney  to  the  vendee,  makes 
the  vendee  executor  quoad  the  bond,  ?5*r.  the  venc^ee,  by  this  being 
made  executor,  is  better  fecured  than  by  the  afTignment,  bccaufe 
now  by  being  made  executor,  none  but  he  can  releafe  or  take  be- 
nefit thereof;  but  quasre  if  the  vendee,  his  executors,  and  qffigns^ 
may  be  made  executors,  fo  as  that  fecurity  fhall  go  to  them  one 
after  another  without  a  renewed  making  of  executors.  Went. 
Off.  Ex.  12,  13. 

27.  Covencnt  to  enjoy  lands  of  inheritance  free  of  certain  incunh 
trances,  if  brcken  in  teftator's  me^  the  a^ion  fecms  accrued  to  the 

1 2  executor^ 


€tetutotg.  14(5 

executor,  becaufe  teftator  was  to  recover  damages  for  the  breach, 
and  he  being  to  thofe  damages  as  principal,  and  not  as  acceflbry  in 
that  adHon,  the  law  has  caft  that  a^on  upon  the  executor* 
Went.  Off.  Ex.  6$^ 

28.  JJifr  corn  reaped,  and  before  the  tithe  fet  out^  the  inheritor  of 
the  titlie  dies ;  it  feems  the  executor,  and  not  the  heir,  (hall  have 
the  tithe  after  fet  out.     Went.  Off.  Ex.  60. 

29.  If  one  have  a  leafefor  three  lives  to  him  and  his  ajffgns,  this  is 
no  chattel,  nor  (hall  go  to  the  executor  nor  to  the  heir,  but  to  him 
who  firft  enters  and  claims  it  as  an  occupant,  if  no  afiignment  be 
in  the  life  of  the  leffee  made  ;  contrarily  of  a  leafe  for  many  years, 
if  three,  or  more  or  lefs,  fo  long  live,  this  is  a  chattel,  and  (hall  go 
to  the  executor.     Went.  Off.  Ex.  54, 55. 

30.  If  a  copyholder  makes  n  leafe  for  a  year,  this  is  a  leafe  by  the 
common  law,  and  not  cudomary,  and  fliall  be  accounted  a(rets  in 
the  hands  of  the  executors  of  the  le(rce.  Foph.  i83.  Mich.  2  Car. 

B.  R.  Anon. 

31.  Grantee  of  rent  in  fee  takes  a  leafe  for  years  of  the  lands,  out     f  147  J 
of  which,  &c.  and  dies>  the  executor  (hall  have  the  land,  and  the 

heir  cannot  have  the  rent,  per  Hutton  J.   Litt.  59.  Mich.  3  Car. 

C.  B.  in  cafe  of  Peyto  v.  Pemberton. 

32.  3000 1.  was  abided  by  the  hufband  after  the  death  of  his   2  Vem. 
wife  (with  whom  he  had  1500I.  and  by  whom  he  had  two  daugh-   *^+-  "'"• 
tcrs)  to  be  fecurcd  for  the  two  daughters,  by  a  purchafe  of  lands  or   \^i^  and 
leafesof  landsy  and  paid  to  them  at  their  ages  of  21  years  or  mar-   Cuihbert, 
riage.    The  Court  was  of  opinion,  that  if  the  money  had  been   ^*  ^* 
laid  out  in  lands  purfuant  to  the  articles,  and  the  children  had  died 

before  the  time  of  payment,  the  lands  would  have  gone  to  the 
heir,  but  being  in  money,  would  go  to  the  father,  and  his  exe- 
cutors and  adminiftrators.  N.  Ch.  R.  36.  14  Car.  i.  Went- 
worth  V.  Young. 

33.  Executor  of  a  mortgagee  oxi^X  to  be  a  party  where  the  heir 
fues  to  have  the  money  paid,  or  the  mortgage  foreclofed.  Chan. 
Cafes,  51.  Pafch.   16  Car.  2.     Freak  v.  Hearfey. 

34.  The  heir  of  the  mortgagee  exhibited  a  bill  to  have  the  mortgagor 
redeem^  or  elfe  be  foreclofed*  The  defendant  demurred,  becaufe  the 
executor,  who  might  have  title  to  the  money,  was  not  party  ;  and 
the  demurrer  allowed.  aFreem.  i8o.  pi.  245.  12  May,  16  Car.  2. 
Freak  v.  Horfely. 

35.  The  teftator  lent  i4ooil.  to  one  P.  and  took  a  mortgage  of         •      ^ 
lands  to  him  and  his  heirs  in  fee,  defeafanced  th  pay  the  faid  mortgage 

money  to  him,  his  executors,  or  ajftgns.  This  Court  declared  the  mort- 
gage money  belonged  to  the  executor,  and  not  to  the  heir.  Chan. 
Rep.  254.  17  Car.  2.     Stanley  v.  Mandefley. 

36.  Grant  of  rent  in  fee,  provifo  that  grantee  retain  till  fatis-   Sld.  213, 
fed  of  the  profits,  the  power  of  entry  is  an  inheritance,  and  de-   *-4'  P'»  »3» 
feends  tothe  heir ;  but  when  entry  is  made,  it  is  but  a  chattel  in^.  tb"oiicV* 
tcreft  in  the  land,  which  (hall  go  with  the  arrears  to  the  executors.  S.  C. 

I  Lev   171.  Trin.   17  Car.  2  B.R.     Jemot  v.  Cooley.  »nd  faid, 

t  '  J  J  that  this  viTM 

OAly  by  way  of  penalty,  and  therefoie  flioold  go  to  the  executors  as  e/latj  till  fuch  uCt  be  done.       ■    ■ 
2  Sannd.  x  1 2.  S.  C.  and  jndguMat  affinntd  in  the  Exchequer  chamber.  — -Rlym.  13^. 

Vol.  XI.  M.  37.  A. 
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The  re-  2^n  A.  fcifcd  of  land  in  fee  dcvifcd.  Aat  B.  whom  he  made 

makes  a  cxecutor,^wW  take  the  renu  and  profits f(f  1 5  years  in  truft  topaybu 

quere  ta-  debtSy  and  upon  other  trufis^  and  after  fevcral  particular  legacies,  bc- 

men.  Ibid,  queaths  all  the  rejidue  of his^ goods  and  chattels  to  B.  Per  Cur.  the  term 

Rep.  2(53.  *®  *"  ^^  devifee,  and  there  pafled  an  intereft,  and  the  oroerplusuf^t 

s.  c.  the  term  belongs  to  the  executor.     Chan.  Cafes,  98,   Hill.    18  &  19 

Court  with  Car.  2.     Gore  v.  Blake. 

the  Judges 

were  clearly  of  opinion  that  the  overplus  of  the  rents  an  J  pro6ts  after  debts  and  legacies  patd  belong 

to  B.  and  that  fuch  was  the  intent  of  the  tcftator,  and  difmifl'ed  the  plaintifTs  bill*  who  claimed  ashetA 

38.  A.  feifed  in  fee  grants -a  leafe  to  B.for  a^ne  of  250/.  noh^ 
mortgaged  hack  the  leafe  to  Cfor  the  25b/.  in  truft  for  A.  this  is  not 
a  leafe  to  attend  the  inheritance,  but  ihall  go  to  the  adminiftratot 
of  A.  and  not  to  tlic  heir.  Ch.  R.  281.  19  Car.  2.  Lord  Gorge 
V.  Dillington. 

39.  If  the  condition  of  a  mortgage  be  to  re-enter  upon  payment  tfthe 
money  to  the  executors  or  adminiftratorsy  there  without  doubt  the  heir 
{hould  not  have  the  money  after  forfeiture,  becaufe  the  mortgagee 
looked  upon  it  only  as  a  chattel  \  though  if  the  word  heirs^  were 
inferted  in  the  condition,  it  would  be  more  a  .queftion ;  by  Hale 
Ch.  B.  But  he  faid,  he  took  the  law  to  be  the  fame  in  both  cafes« 
Hardr.  467.  Trin.   19  Car.  2-  in  Scacc.  in  cafe  of  Pawlctt  v.  the* 

r  148  1  Attorney-General. 

%  Fitem.  40.  If  a  teftator  devifes  all  his  mortgages  to  the  executors^  the  exe« 

Rep.  116.  cutors  fhall  have  the  money  due  upon  them,  and  not  tlie  heir, 

s.'ct^de-  though  forfeited  in  fee.     j  Chan.  Rep.  20.  1667,     Owenv. 

•reed  ac-  White, 

cordingiy. 

chan.Cafes,  4 1.  By  the  common  law,  if  the  condition  or  the  defeazancetf  a 
aUe!  S.  C.  ^^fig^g^  rf  inheritance  befopennedy  that  no  mention  is  made  either  if 
in  toiidem      h^rs  or  exectitors  to  whom  the  money  fhall  be  paidy  in  that  cafe  the 

▼erbis money  ought  to  go  to  the  executors,  in  regard  the  money  cams 

326*  tr?!  ^^^  ^^^  ^^  ^^^  perfonal  eftate,  and  therefore  naturally  returni 
pi.  2.  s.  p.  thither  again  \  but  if  the  defeazance  appoints  the  money  to  be 
cites  I  Chan,  pajj  either  to  theheirsor  executors,  there,  by  the  common  law,  if 
»*chan/^'  the  mortgagor  pay  the  money  precifely  at  the  day,  he  may  clcA 
Cafes,  50.  to  pay  either  to  the  heir  or  executor.  But  where  the  precife  day 
57. 12c.  2  IS  paft,  and  the  mortgage  forfeited,  all  election  is  gone,  for  in  law 
35n"i^*  '  there  is  no  redemption ;  then  when  the  cafe  is  reduced  to  an 
Chan.  Rep.  equity  of  redemption,  that  redemption  is  not  to  be  upon  payment 
2S3.  xChan.  ^^  ^^  j^gj,.  q^  executor  of  the  mortgagee  at  the  cle^on  of  the 
a42.'iChan.  mortgagor,  for  it  were  againft  equity  to  revive  the  eledlion ;  for 
Cafes,  88.  then  the  mortgagor  might  defer  the  payment  as  long  as  he  pleafed, 
I  Vem.170.  ^^^  ^^  |g(j  force  a  compofition  by  payment  of  the  money  to  that 
a  Freem..  hand  which  will  ufe  him  bed  ;  much  lefs  can  the  Court  ele&  or 
Rep.  12.  pi.  direfk  a  payment  where  they  pleafej  for  a  power  fo  arbitrary  might 
I'ie^Ld.'  ^  attended  with  many  inconveniencies ;  there  ought  therefore 
c.  Finch  *  to  be  a  certain  rule  in  this  cafe,  and  a  better  cannot  be  chofen 
declared  than  to  comc  as  near  the  rule  and  reafon  of  ,tlxe  common  law  at 
Iponlmort-  "^^7.  ^^  >  ^^^  ^^^  ^^^  always  gives  the  money  to  the  executor 
i*i!t  moaey    where  uo  pcrfon  is  named.    And  where  the  election  to  pay  either 

heir 
8 
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Icif  or  executor  is  gone  and  forfeited  In  law,  it  is  all  one  In  equity  *»  ">•**« 
as  if  neither  heir  nor  executor  were  named,  and  then  equity  fhc  hcv'** 
ought  to  follow  the  law,  and  give  it  to  the  executor.     For  in  na-  orexecu- 
tnral  juflice  and  equity,  the  principal  right  to  the  mortgagee  is  to  ^^^>  ^^^F^ 
the  money,  and  his  right  to  the  land  is  only  a  fecurity  for  the  daJ^*^* 


or  at 


money;  wherefore  when  the  fecurity  dcfccnds  to  the  heir  of  the  the  day  of 
mortgagee,  attended  with  an  equity  of  redemption,  as  foon  as  the  P*y"^«^^ 
mortgagor  pays  the  money,  the  land  belongs  to  him,  and  only  the  gagor  has 
money  to  the  mortgagee,  which  is  merely  perfonal,  and  fo  accrues  deaion  to 
to  the  executor  or  adminidrator  of  the  mortgagee ;  and  for  this  ^^^.  ^}  ^ 
reafon  a  mortgage  of  inheritance  to  a  citizen  of  London  hath  pieafes,  but 
been  held  to  be  part  of  his  perfonal   cftatc,  and  divided    ac-  that  after 
cording  to  the  cuilom ;  and  though  it  may  feem  hard  that  the  '***  ^*^  ^f 
heir  fhould  be  degreed  to  make  a  reconveyance  without  having  over  and ' 
the  money  which  comes  in  lieu  of  the  land,  it  will  not  feem  fo  to  ^^  mort- 
thcm  who  confider  that  the  land  was  no  more  than  a  fecurity,  JJ^^  ^^w '* 
and  that  after  payment  of  the  money  the  law  keeps  a  truft  for  the  though  e-' 
•  mortgagor,  which  the  h^ir  of  the  mortgagee  is  bound  to  execute.  <iy'"y  ^^^^ 
And  his  Lordfhip  declared  that  the  right  to  a  fum  of  money,  5I!!,.!,L. 

— L-  V  '  r       1   A  11-^1  •  »  ^     mortgagor 

Winch  IS  a  perfonal  duty,  ought  always  to  be  certain,  and  not  to  relief  fo 
be  variable  upon  circumftances ;  wherefore  his  Lordihip  did  not  a«"ponthc 
think  it  material  that  the  adminiftrator  in  this  cafe  had  aflets  Jf^thc^mo- 
without  this  money  ;  for  aflets  or  not  aflets  is  not  the  meafure  of  ney,  he 
juftice  to  executors  or  adminiftrators,  but  ferves  only,  as  a  pretence  jJ?*'J  ''*^"    ^ 
to  favour  the  heir,  who  either  ought  to  have  the  money  if  there  yet  equity 
be  no  aflets,  or  not  to  have  it  if  there  be  aflets.     And  for  the  fame  will  not 
reafon  his  Lordihip  did  not  think  it  material,  that  there  wanted  ^^Q^^^f 
the  circumftance  of  a  perfonal  covenant  from  the  mortgagor  to  the  mort- 
pay  the  money  j  for  though  the  cafe  of  the  adminiftratrix  of  the  gagor  to 
mortgagee  had  been  ftronger  with  it,  yet  it  is  ftrong  enough  [^JjJ^^ 
without  it.     And  His  Lordfhip  declared,  that  he  had  confidcred  executor, 
the  various  precedents  in  this  cafe  which  had  been  urged,  whereof  *>"t  then  he 
ODc  did  not  coQie  to  the  very  point,  there  being  a  *  great  difference  ^JJ^ed  to 
between  a  mortgage  and  an  abfolute  conveyance,  with  a  collateral  pay  it  to  tht 
agreement  to  re-convey  upon  repayment  of  the  purchafe-money.  "e^^utor. 
The  other  late  precedents,  which  made  for  the  heir,  being  con-  came  out  of 
trary  to  the  more  ancient  precedents  of  this  court,  and  to  fome  the  perfonal 
modem  precedents  alfo,  feemed  to  his  Lordfliip  of  no  weight  5  cibre  of  the 
his  Lordfhip  being  of  opinion  that  all  mortgages  ought  to  be  looked  IhithCTU*'* 
upon  as  part  of  the  perfonal  eflate,  unlefs  the  mortgagee  in  his  /haii  return  | 
life-time,  or  by  his  will,  do  otherwife  declare  or  difpofe  of  the  **"'  '^^ '"  ^^^ 
fame;  and  thereupon  his  Lordfhip  decreed  accordingly.  2  Freem.  ^uhfr^ei* 
Rep.  143,   144,   145.    pi.  183.    10  July,  27  Car.  2.     Thornbo-  orcxecutor 

rough  V.  Baker.  ismentiond^ 

o  then  after 

Ae  death  of  the  mortgagee  the  law  determines  it  to  be  paid  to  the  executor.  And  the  money  was  de« 
creed  to  the  executor. Ibid.  20.  pi.  la.  Trin.  1677.  S.  P.  held  by  Fitah.  C.  accordingly  up- 
on a  demurrer,  and  cites  Littleton's  Reafon.  i  Inft.  200.  b.  becaufe  the  money  went  out  of  the  morc- 
Sa(ee*s  perfonal  eftate,  and  thither  it  (ball  return.  And  his  Lordihip  took  this  futther  rule,  that  if  th« 
"Micj  be  limited  to  be  paid  to  the  mortgagee,  his  heirs  or  executors  at  fuch  a  day,  there  if  the  mortga« 
pr  dies  before  the  day  the  party  has  his  election,  if  he  pays  it  at  the  day  ;  but  if  he  does  nat  pay  it  aC 
^  day,  then  ic  i$  cxprefsty  limited  to  nobody,  and  this  Court  gives  it  conftantlj  upon  that  reafon  to 
^cxccvton.    Rightfon  v.  Overton.  ♦  [  i4p  1 

M  2  .  42.  Executor 
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Limitation  .42.  ExccutoT  of  iffue  in  tail  of  a  ternty  fliall  hare  the  term  and 
SL*tei'r?^  not  the  remainder-man,  2  Chan.  Cafes,  210.  Mich.  27  Car.  2. 
males  is       Warman  v.  Seaman. 

void  and 

ihall  go  to  the  executors.  Ch.  R.  if.  in  cafe  of  Ly^da  ▼.  Vanlofe.  ■    .       It  being  a  limitation  by  way 

of  eftite  and  intereft,  and  not  by  way  of  truft.    Ibid, Though  a  long  leafe  be  affigned  in  truft  tor 

J.  S.  and  bis  heirs^  yet  it  ihall  go  to  hia  executors.     Agreed,  3  Cb.  R.  362.  ■         N.  Ch*  R.  133* 

9  Chan.  ^j.  Where  upon  a  mortgage  payment  is  made  to  be  to  the  A«Vj, 

-14  Cv*V.  ^^ccutorsy  i^c*  if  the  money  had  been  paid  at  the  day  of  payment  to 
Turner  V.  the  heiry  there  it  was  well  to  the  heir.  But  if  it  were  not  paid  at 
Ciane,  con-  the  day,  then  it  ihould  return  to  the  perfonal  cftatc  whence  it 
***  came,  and  all  mortgnges  pertain  to  the  perfonal  eftate,  though 

mJide  in  fee.     2  Chan.  Cafes,  22  !•    Mich.    28  Car.  2.     Noy  v. 
Ellis. 

44,  Lands  fettled  in  fee  on  trujl  to  fell  fo  much  as  trujlees  Jhouli 

think  fity  for  payment  of  debts  and  legacies,  and  the  furplus  to  bif 

daughter  J5,  and  her  executors.     Quaere,  ift.  If  the  truftees  can  fell 

more  than  is  fufficient  ?  2dly,  The  daughter  being  dead  without 

iflue,  whether  the  lands  belong  to  her  adminiftrator  or  heir  ?    See 

Chan.  Cafes,  280.  Trin.  28  Car.  2.  the  arguments  in  the  cafe  of 

Popham  V.  Sir  John  Robert, 

Fin.R.305.       45.  Though  the  mortgagors  would  not  redeemy  yet  the  land  wai 

c""*  *s  c    decreed  to  the  executors  againft  tlie  heir.     Vcm.  413.  in  pi.  389. 

but  it  does  *  cited  as  the  cafe  of  Noy  v.  Ellis. 

not  appear 

there  that  mortgagor  refufed  to  redeem,  but  that  It  was  forfeited  and  enjoyed  by  mortgagee,  yet  decreed 
to  be  perfonal  cftate  and  to  go  to  the  adminiftrator.  ■  z  Cb.  Cafes,  220.  Mich.  2S  Car.  z.  S.  C. 

decreed  accordingly,  notwithftanding  the  following  objections,  rix.  ilt,  That  the  condition  was  to  pay 
to  the  heirs.  ■  '  —S.  P.  though  there  were  no  debts.  Arg.  2  Vera.  193.  cites  it  as  the  cafe  of 
Wood  and  Thornborough  v.  Nofworthy. 

46.  Articles  iverefor  a  purchafcy  and  600/.  paidy  but  intereft  wai 
paid  for  it  by  the  feller  till  the  conveyance  executed ;  and  the 
purchafor  paid  rent  for  the  premifes.  Contrador  dies  before 
the  conveyance  made ;  the  executor  iliall  have  the  600L  as  part 
of  the  purchafor's  perfonal  eftate.  2  Chan.  Rep.  138.  30  Car.  ^ 
Cotton  V.  Cotton. 
£  150  3  ^^'  '^  rent-charge  infeefubjeB  to  a  redemption  was  devifed  5  the 
mortgage  money  is  paid ;  decreed  the  adminiftrator  of  dcvifee 
to  have  it,  and  not  the  heir.  2  Chan.  Rep.  i66.  31  Car.  2. 
Stewkley  v.  Henley. 

48.  A.  feifed  of  a  paternal  eftate  in  A.  B.  and  C.  and  of  mort^ 
N.  6.  The  gaged  lands  in  C.  D.  and  £•  devifes  all  his  lands  in  A.  B.  and  C. 
irifsper-  ^  elfewhere  within  the  dominions y  &c.  Then  he  devifes  all  hit 
ibnai  cftatc  perfonal  eftate,  &c.  The  money  due  on  the  mortgaged  lands  fliall 
(as  above)  go  to  the  adminiftrator,  though  the  devife  was  to  J.  S.  of  all  hii 
l^}^t\x.  lands  as  above.  2  Chancery  Cafes,  51.  Pafch.  33  Car.  2.  Winnc 
to  hia     V*  Littleton. 


executor, 

and  he  named  none,  and  N.  B.  The  mortgaged  lands  were  in  the  teftaior*s  pofTclfioo* 

But  by  Trc-       4p,  Heir  of  a -mortgagee  decreed  to  convey  the  land  to  admlm^ 

mlmvMt     fi^^^^  rf  mortgagee^  though  the  mortgage  was  forfeited,  and  the 

'  heir 


€jcecutow.  »5* 

kat  was  in  by  defccnt,  and  no  want  of  aflcts.  Chan.  Ca&s,  50.  "'  Hie  mort- 
HilL  33  Car.  2.    Ellis  v.  Gnavas.  5^\  J,f. 

iefiion  and  4icd  fu,  he  would  not  ha?e  taken  the  mortgage  from  the  heir,  there  being  oo  de(t€t  of  aifets* 
Ch.  Free.  ii.  pi.  9.  Trin.  1690.     FiHcv.  Fiflc. 
But  if  the  heir  will  pay  the  mortgage  money  and  intereft  to  the  executor  of  mortgagee,  he  may  have 

the  benefit  of  foreclofure  to  himfelf.  2  Vein.  Rep.  67.  Clerkfoo  ▼.  Boyer. Chan.  Caie»y  i6i* 

Tii.y  V.  Egerton,  contra.  3  Cb.  Rep.  63.  S.  C.  -S*  P*  2  Vern.  67.  cites  it  decreed  io 

mk  uf  Gobe  v.  £.  of  Carlifle. 

I  50.  Where  lands  are  mortgaged  for  payment  of  money,  though  Vem.  412. 

j.        the  mortgage  be  in  fee-Jimple^  and  though  the  money  be  made  Hlck^fJ^ 
payable  to  mortgagee  and  kis  heirs^  yet  the  money  is  always  ac-  »  ch.  Cafes, 
counted  part  of  the  pcrfonal  eftatc,  and  (hall  go  to  executors  or  '57-  S.  C, 
adminiftrators  whenever  redeemed,  and  not  to  the  heir.     2  Chan.  Tii.Thom- 
Cafes^  52.  Pafch.  33  Car.  2.     Wynny.  Littleton-  borough  t. 

Baker,  S.P. 
bat  there  the  diflference  is  taken  between  a  mortgage  and  an  abfolute  conveyance  with  collateral  agree* 
ment  to  reconvey.— — —  S.   1'.  Fin.  Rep.   305.  Trin.  29  Car.  a.     Noy  v.n  fiejuiUne.     Ibid.  318. 

Gaidoer  v.  Hatton,  S.  P. And  thc^ugh  the  lands  dcfcended  to  the  heir  at  law,  and  the  money  paid 

to  him  10  years  fince,  yet  upon  a  bill  by  the  executor  of  the  mortgagee  the  money  was  decreed  to  the 
Ciccutor,  but  without  inuitft.  2  Vent.  34S.  Trin.  32  Car*  2.     Turner's  cjfe. 

51.  Where  a  mortgagee  dies  and  makes  no  devife  of  the  lands 
he  has  in  mortgage^  they  (hall  go  to  the  executor  ;  per  Finch  C* 
Vern.  4.  Pafch.  33  Car.  2-    Winn  v.  I^ittleton. 

52.  Mortgagee  in  fee  of  copyhold y  after  failure  of  payment  was  ad"  Vem.  Rep. 
mitted  ienanty  and  died  feifed^  and  her  heir  was  admitted,  and  died  J^^'  ^*  ^" 
feifed,  decreed  that  the  next  heir  of  the  mortgagee  (there  being  no  ciee— s.c. 
debts  owing)  fhould  have  the  mortgaged  premifes,  and  not  the  ad-  ciie^  Arg. 
miniftrator  of  the  mortgagee.      2  Chan.  Rep.  242.    34  Car.  2.  ZTconJa** 
Turner  v.  Crane.  though  two 

defceots 
were  caft,  and  more  due  than  the  value  of  the  eftate,  and  t^r  mortgagor  by  his  anfwer  refu  ed  to  redeem* 
sod  fubmitred  to  be  fbredofed.     Decreed  and  affirmed  on  appeal,  that  it  (hall  go  to  the  executor^  there 
being  no  foreclofure  nor  reieafe  of  the  redemption.     2  Vem.  367.  pi.  329.  Mich.  2699.     Tabor  v* 
Croter.  2  Ficem.  Rep.  227.  pi.  29s.  S.  C.  decreed  at  the  Rolls. 

53.  Az/rf  given  by  one  parcener  to  pay  the  other,  his  executors,  Becaufeheie 
or  adminidrators,  an  annual fum  during  the  life  of  J.  S.  for  owelty-  ^^g^^  , 
of  partition,   (hall  go  to  the  executors  and   not   to  the   heirv  rent,  but 
Vern.  133.  Hill.  1682.     Hulbert  v.  Hart.  <>"*y  » *«« 

''•'  •     ^  agreement, 

and  fo  had  eledion  either  to  pay  it  or  forfeit  his  bond.    Jbid* 

54.  Trufiees  purchafed  lands  in  fee-fimplc  with  infants  money  ;  2Vem.Rep. 
Ac  infant  dies  in  his  minority  \  this  fliall  be  accounted  part  of  the  Jennie's** 
pcrfonal  eftate,  and  go  to  his  adminiftrator.     2  Chan.  Rep.  377.  cafe,  s.  P. 
I  Jac.  2.     Winchelfea  v.  NorclifF.  —Dennis  ▼. » 

Badd,  cited 
2  Vera.  193.         Per  Jeffries  C.  If  the  tmftees  had  corns  here  and  got  a  decree  for  the  purchafe,  thit 
Covrt  would  have  maintained  its  own  decree.    Vern.  436.  Winchelfea  v.  Norcliff.  2  Chan. 

Rep.  367.  377.  S.  C.  tc  S.  P.  decreed  accordingly^  with  the  sififtance  of  the  judges -*-«- 2  Freem. 
Hep.  95.  pi.  105.  S.  C.  fayS)  tfiat  as  to  this  point  the  Court  was  doubtful,  but  icemed  to  incline 
that  it  ihooki  gp  to  the  heir^  and  aot  return  to  the  peribnai  eftate,  there  appearing  no  fraud  la  the 
traJhes. 

55.  The  executor  of  a  mortgagee  in  fit  (hall  have  the  benefit  of 
fuch  mortgage,  viz,  the  land^  and  not  the  beir^  though  the  lan4 

M  3  be 
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be  defcended  to  Kim.     2  Chan.  Cafes,  Mich.  2  Jac.  2.    Cannmg 
V,  Hicks. 

56.  The  qucdion  was  between  the  heir  and  executor  of  ^Jrei^ 

man  of  London,  which  of  them  had  the  right  to  a  carooney  viz.  the 

benefit  of  a  licenfe  from  the  Id.  mayor  and  aldermen  for  the 

keeping  of  a  cart.     Defendant  pleaded  that  the  licence  was  a  term 

for  years,  and  a  perfonalty,  and  therefore  belonged  to  him  as 

executor.     But  the  Court  over-ruled  the  plea,  aifd  ordered  to 

anfwer  the  bill.    Mich.  1688.  per  Jefieries  C.  2  Vem.  83.   Hunt 

V.  Hunt. 

Ibid.    The        57.  A  mortgage  in  fee  ivas  foffeitedj  and  afterwards  the  moft- 

^d**^        ^^^'^  ^'^^*     Decreed,  that  if  there  are  not  ajfets  fufficient  to  pay  the 

this  it  now     tejiator^s  debts  and  legacies^  itjballgo  to  the  executors  ;  hut  where  there 

the  conftant   is  a  perfonal  eftatc  fufficient  for  the  purpofes  aforefaid,  it  fhall  go 

r^'"L.„   to  the  heir.    Nelf.Ch.  Rep.  162.  Hill,  i  WiU.3.  Anon. 

.  Aaving  been  *  •* 

often  fo  decreed  fince  that  time. 

•  Freem.  j8.  Committees  of  a  lunatic  inveft  part  of  Vis  perfonal  eftate  in  ei 

s*c.*ci?cd  p^^^^^fi  of  lands  in  fee :  it  fhall  be  deemed  as  perfonal  eftate,  and 

asheldthac  decreed  an  account,  and  the  land  to  be  fold,  and  to  be  divided  as 

theexccu-  perfonal  eftate  among  the  next  of  kin.  2  Vem.  192.  Mich.  1600. 

Zlt.  Awdly  V.  Audly. 

ihall  have  the  benefit  of  the  purchafe  and  not  the  hcir»  becaufe  it  (hall  not  be  in  the  power  of  a  guar- 
dian or  truftee  to  change  the  nature  of  the  eilate  from  a  perfonal  into  a  real  eftate  of  inheritance.'—— 
sFreem.  Rep.  114.  pi.  126.  Mich.  1690.  S.  F.  held  accordinj^iy. 

59.  F.  had  a  mortgage  infecy  which  was  forfeited^  and  devifed  all 
his  mortgages  to  T,  whom  he  made  executor,     T.  proves  the  will,  and 
dies  inteftate.     W.  R.  takes  out  adniiniftration  de  bonis  non  to  F. 
and  alfo  adminiftration  to  T.  and  brought  his  bill  againft  the 
mortgagor.     The  heir  at  law  of  F.  and  T.  had  bought  in  the 
equity  of  redemption.  Though  there  was  no  defed  of  aflets  either 
of  F.  orT.  without  this  mortgage,  yet  the  mortgage  ihall  go  to  the* 
executor;  but  Ld.  Com  miffioner  Trevor  faid,  th^t  if  the  mortgagee 
bad  been  in  poffefjiony  and  died  foy  he  would  not  have  taken  the  mort- 
gage from  the  heir,  there  being  no  defect  of  aifets.  Chan.  Prec.  1 1. 
pi.  9.  Trin.  1690.     Fi(k  v.  Fiik. 
A  copyhold        60.  A  copyhold  is  granted  to  three  fucceffively,  but  no  cuftom  proved 
eftate  wat      ^^t  the  firft  taker  had  the  power  to  difpofe  of  the  whole,  nor 
5[*°for  the     ^^^^  *^^  fi^ft  taker  paid  the  purchafe-money.     This  fliall  not  go 
life  of  A.      to  the  executor  of  the  firft   taker,  but  ihall  go  in  fucceifion. 
B.  and  c.      2  Vern.  R.  264.  Pafch.  1602.     Rundle  v.  Rundle.. 

A.  dies  in-  ^  -^  • 

teftate.  His  admini(frator  (hall  have  the  eflate  during;  the  life  of  B.  and  C.  Vem.  415.  pi.  394*  Mich- 

i6&6.  Howev.  Howe     ■      S.  P.  per  Cowpcr  C.   Ch.  Prec.  473.  Pafch.  17x7.  Piggotv.  P^orke. 

[  152  ]        61.  A.  has  liTue  two  fons,  B.  and  C.  and  two  daughters,  M.  and 

N.  and  by  will  devifedto  M.  and  iV^  550/.  a-piece,  and  ordered  that 

it  ihould  be  laid  out  in  a  purcb  fe  of  lands  by  his  executors  within  a 

year  after  his  deceafe,  to  the  ufeof  M.andK.  and  the  heirs  of  their 

two  bodiesy  and  if  either  ^e  before  marriage^  then  i^oL  partofthe 

portion  of  her  fo  dyings  or  if  the  iiool.  ihould  be  laid  out  in  land, 

thc^ 
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then  fo  much  land  as  (hould  be  of  the  value  of  i^ol.  ihould  go  to 
thtfurvivingjificr^  and  the  remaining  400 1.  or  land  of  that  value, 
if  the  purchafe  be  made,  ihould  go  to  his  two  fons,  equally  to  be  • 
divided  between  them  and  their  heirs.  M.  died  unmarried.  N, 
furvived,  and  married  J.  S.  The  fons  died  without  iiTue^  and  af- 
terwards N.  died  without  iffue.  The  money  was  not  laid  out  in 
land,  but  the  heir  at  law  claimed  the  whole  iiooL  as  land,  be- 
caufe,  had  it  been  laid  out,  the  land  would  have  defcended  to  him. 
But  decreed  the  550I.  and  150!.  to  the  hufband,  the  admini- 
ftrator  of  N.  2  Vern.  284.  Hill.  1692.  Abbot  v.  Lee  and 
Cuthbert. 

6x.  An  eftate  pur  auter  vie,  though  for  lives,  'wht\htr freehold 
w  copyholdy  or  an  office,  ihall  go  to  the  executors  or  adminiftrators, 
and  it  had  been  fo  adjudged  as  to  a  prothonotary's  office,  and  the 
cafes  of  Chtnne  and  Bromffield,  Clark  and  Davis,  How,  and 
How,  were  cited,  per  Cur.  2  Vein.  265.  pi.  249.  Pafch.  1692. 
Rundle  v.  Rundle. 

63.  Upon  an  appeal  from  the  Rolls  the  cafe  was,  that  a  mor/-  «  rreera. ' 
gage  was  made  (f  a  copyhold  eftate  by  afurrender  thereof  to  one  M.  P.  ^^\  "7* 
Vfho  mas  admitted  tenanty  and  died  in  1690.     T.  P*  her  fin  and  heir  Lid  the 
and  executor  enteredy  and  was  aJfi  admitted,  and  by  his  will,  butwith^  Mafterof 
mtt  anyfurrender  to  the  ufe  of  his  will,  devifed  to  the  plaintiff,  nuho  ^^^y^ 
was  alfo  adminiftrator  de  bonis  non  to  M.  P,     The  defendant  was  heir  defendant 
at  law  both  to  M.  and  T.  P^  and  would  have  this  to  be  taken  as  a  the  hrir  t^ 
real  eftate,  being  fo  long  fince  forfeited,  and  two  defcents  toft,  and  '°'***y' 
more  due  than  the  value  of  the  eftate,  and  the  mortgagors  by  anfwer 

ing  to  redeem,  and  fubmitting  to  be  foreclofed,  and  the  devife  of 
^  to  the  plaintiff  void  at  law  for  want  of  a  furrender  to  the  ufe 
of  the  will.  But  decreed  at  the  Rolls  to  the  plaintiff  as  admini- 
ftrator de  bonis  non  to  M.  P.  and  the  decree  was  affirmed  upon 
the  appeal,  there  being  no  foreclofure  nor  releafe  of  the  equity 
of  redemption.  2  Vern.  367.  pi.  329.  Mich.  1699,  Tabor  v. 
Grover. 

64.  Where  latids  are  devifed  to  the  executors  to  be  fold  for  feveral 
furpofes,  and  the  furplus  is  exprefsly  devifed  to  them,  there  can  be 
no  refulring  truft  for  the  benefit  of  the  heir.  Chan.  Prec.  94. 
pL  83.  Pafch.  1699.     Dormer  v.  Bertie. 

65.  Mortgagor  releafed  to  the  heir,  of  mortgagee  in  fee,  the  mort- 
gage being  forfeited.  The  adminiftrator  (hall  have  the  benefit  of 
diat  eftate,  though  there  are  no  debts;  Arg.  2  Vern.  R,  193. 
pi.  175.  Mich.  1690.  in  cafe  of  Audley  v.  Audley. 

(i6.  If  a  mortgage  be  foreclofed,  or  that  the  mortgage  be  of  fo 
andent  a  date  as  in  the  prdinarv  courfe  of  the  court  it  is  not  re- 
deemable, yet  if  the  mortgagee  be  not  a£lually  in  pofieffion,  it  (hall 
be  looked  4ipon  to  be  a  perfonal  eftate;  Arg.  2  Vern.  R.  193.    . 
pL  175.  Mich.  1690.  in  cafe  of  Audley  v.  Audley. 

67.  A.  devifed  his  lands  to  truftees  and  their  heirs,  to  divide  the  Ld.  Raym. 
pf^  equally  between  B.  his  wife,  dnd  C.  his  daughter,  during  the  ^^P*  7«i- 
m^ii  Ufe,  and  after  to  the. daughter  in  tail,  remainder  over.     The  and^decreed 
daughter  dies*    This  is  a  tenancy  in  common  between  mother  and  accordingly. 
daughter^  au4  during  the  p[K>ther's  Ufe  the  daughter's  moiety  nei*  --Wms.  s 

9.  S.  C.  the 


M  4  ^  'ihcr  ^^P-54.pi. 


Slants 
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thcr  defcended  nor  refultcd  to  the  heir,  but  was  an  intcrcft  undit 

pofcd  of,  and  *  in  the  nature  of  a  tenancy  pur  outer  vie,  and  belonged 

to  the  daughter's  adminiftrator ;  per  the  juftices  of  C.  B.  and 

j^wjd    ^^^^^^  accordingly.     2  Vern.  R,  430,   Hill.  1701.    Philips  v. 


Maftcr  of 
the  RoUt 
held  that 
B.  and  C. 
were 


that  ail  fur.  X'hUipS. 


▼ived  to  B.     Upon  appeal  Ld.  C.  Sommen  held,  that  B.  and  C.  were  tenants  in  ooaiuiion»  and 
C.*s  cftate  determining  by  her  dc4th,  the  remainder-man  or  rcvcrfioner  had  right  to  that  moiety. 


that 

^    ,  ,  right  to  that  moiety.     But 

td.  K.  Wright,  on  a  re.heaiing,  was  of  opinion,  that  an  eftate  by  implication  did  arife  to  B.  ia  C.'t 
moiety  after  C.*i  death.  On  a  reference  to  the  court  of  C.  B.  they  conceived  that  B.  and  C.  were 
tenants  in  common,  and  that  C.  had  an  eftate  por  auter  vie,  which  on  the  ftatute  of  frauds  (which 
taJtes  away  occupancy)  ought  to  go  to  C.*sadminiftratrix,  via.  to  B.  the  mother,  and  that  C.  had  not 
an  eftate  tall  in  the  truft,  for  that  mergers  are  odious  in  equity,  and  never  allowed  unlefs  for  Special 
reafons. 

Chan.  Prec. 
71.  pi.  14Z. 
Kinder  v. 
Mil  ward, 
S.  C.  de- 
creed by  the 
Mafter  of 
the  Roi  s, 
hot  that  de. 
cree  1  evened 
by  Ld.  K. 
Wright  as 
contrary  to 
the  cafe  of 
Kirk  v. 
Webb. 


68.  A.  dies  inteftate,  leaving  a  wife  and  two  daughters.  After 
his  deceafe  400/.  is  found  hid.  The  widow  laid  out  this  money  in 
land,  and  fettles  it  to  herfelf  for  life,  remainder  to  ^hcr  two 
daughters  in  tail,  remainder  to  her  own  right  heirs.  The  admi- 
niftrators  of  the  daughters  claimed  two  thirds  as  perfonal  eftate, 
and  witnefles  proved  that  the  fame  400I.  was  inverted  in  this 
pur  chafe.  Mafter  of  the  Rolls  decreed  for  the  adminiftrators 
againft  the  heir  at  law  of  the  widow,  but  Wright  K.  reverfed  it, 
this  being  within  the  reafon  of  Kirk  v.  Webb,  lately  affirmed  in 
parliament,  that  money  had  no  ear^mark,  and  could  not  be  followed 
when  invefted  in  a  purchafe.  2  Vern.  440.  pi.  404.  Mich. 
1702.   Kendar  V.  Milward. 

69.  The  motlier,  as  guardian  to  her  fin,  receives  rents^  and 
with  the  money  paid  off  bond-debts,  but  took  afTignments  of  the 
bonds.  The  fon  died  an  infant,  without  iflue.  The  mother  brought 
her  bill  againft  the  heir  to  difcover  aflets  by  defcent  to  fatisfy  the 
money  due  by  bond,  ihe  claiming  the  rents  and  profits  as  admrn^ 

Jlratrix  to  her  fin.  Per  Cur.  the  guardian  is  not  compellable  to  ap- 
ply the  profits  of  the  eftate  defcended  on  the  infant  heir  to  pay  off 
the  bond-debts  of  his  anceftor.  a  Vern.  606.  pi.  544.  Hill.  1707. 
Waters  v.  Ebrall. 

70.  An  annuity  is  the  only  perfonal  intereft  that  can  be  thought 
of  which  is  defcendible  to  the  heir;  Arg.  10  Mod.  237.  Pafch. 
13  Ann.  in  cafe  of  Roper  v.  Radclifie. 

71.  Devifi  of  lands  to  an  executor  in  truft,  and  to  the  intent  that 
the  fame,  or  fo  much  thereof  asjhould  be  needful,  fhall  be  fold  for  pay^ 
ment  of  debtt  and  legacies.  This  is  a  beneficial  legacy  to  the  exe- 
cutor, and  pot  a  refulting  truft  to  the  heir,  and  parol  evidence 
being  admitted.     Feb.  15th,  1710.  Dockfey  v.  Dockfey. 

71.  A  term  conveyed  as  a  fee  by  leafe  and  rcleafe  to  J,  S.  and 
his  heirs,  by  the  word  grant,  &c.  though  it  cannot  operate  as  a  fee 
to  go  to  the  heirs  of  J.  S.  yet  (liall  go  to  his.executors  and  admini- 
ftrators; per  Ld.  Cowpcr.     Chan.  Free.  480.  Hill.  1717.     Mar- 

fliall  V.  Frank. 

» 

72.  An  executor  has  not  the  fame  right  to  the  perfonal  eftate 
as  the  heir  at  law  has  to  the  lands,  becaufe  an  executor  is  ffo  more 
than  a  truflee  made  by  the  teftator,  but  an  heir  is  to  fit  in  the  feat 

[he  Ifrttt'*^'  of  his  anceftors  5  per  Cur.  8  Mod.  126.  Pafch.  9  Geo.  Goodright 

dcfcend  to       V.  Opic.  ^ 

the  Ion,  yet  he  ihaii  have  'facitf»^0D  of  the  ezef  uton.  Per  Ld«  Cowper,    Gilb.  £qu^  Rep.  65. 

*  73-  A 


Where  the 
father  is 
bound  to 
his  eldeft 


73.  A  queftion  was,  whether  law  tnanufcripts  are  part  of  the 
perfonal  eftate,  or  fhall  go  to  the  heir  ?  but  the  Court  decided  no- 
thing in  this  affair,  becaufe  all  confented  to  have  them  printed 
under  the  direfiion  of  the  Court,  without  making  any  profit  of 
them.     10  Mod.  530.  Mich.   10  Geo.     Atcherley  v.  Vernon. 

74.  A  granary  built  on  pillars  in  Hampihire  is  a  chattel,  and    [  ^54  3 
goes  to  the  executors,  and  may  be  recovered  in  trover.   This  fhall 

be  underflood  according  to  the  cuftom  of  the  county ;  coram 
Eyre  Ch.  B.  Summer  afRzes,  1724.  apud  Win'chefter. 

75.  One  devifes  lands  to  truftees  in  fee,  in  truft  to  apply  the  profits 
until  f ale  for  the  benefit  of  his  four  children^  and  the  furvivors^  and 
funrivor  of  them  equally ;  and  on  further  trufiy  that  asfoon  as  the 
trufiees  fhall  fee  neceffary^  for  the  benefit  of  the  children^  they  fhould 
Jell  the  premifesy  and  apply  the  money  for  the  benefit  of  his  four  children^ 
equally  to  be  paid  at  2i'y  or  marriage,  A.  the  eldefi  of  the  four  children 
otttuned  2  J ,  and  married^  and  died  without  iffue  inte/late^  leaving  a 
wife.  Decreed,  the  land  being*  in  all  events  deviled  to  be  fold, 
though  the  thne  for  fale  was  left  to  the  executors,  was  perfonal 
eftate,  and  A^s  widow  mufi  have  a  moiety  of  AJsfharey  and  the  profits 
ff  the  land  until  fqle  mufi  go  as  the  money  ariftng  upon  the,  fale  would* 
2  Wms/s  Rep.  320^  pi.  92.  Hill.  1725-     Doughty  v.  Bull. 

76.  Mr.  Savil,  of  Midley,  in  the  county  of  Yoxky  fettles  lands  of 
4000I.  per  ann.  upon  his  marriage  with  Mrs.  Banks,  upon  thefirfi 
and  every  other  Jon  of  that  marriage ^  in  tail  fucceffively^  as  ufual  in 
marriage  fettlements,  and  dies y  leaving  iffue  one  fon  and  one  daughter^ 
b^th  infants^  and  their  mother  their  guardian.  The  feu,  about  the 
age  of  20  years,  fell  into  a  confumptipn,  and  about  five  months 
after  was  given  over  by  his  phyficiaus,  as  paft  hopes  of  recovery^ 
and  not  likely  to  live  to  the  age  of  2 1  years.  Th^  defendant,  his 
mother  and  guardiany  about  two  months  before  his  deaths  which  hap- 
pened at  his  age  of  20  years  and  7  months,  gives  order  for  felling 
a  great  quantity  of  timber  without  her  fon*s  privity  or  confent,  and 
in  that  fpace  £d  fell  timber  to  the  value  of  ^000 L  or  6000 L  in  an 
improper  feafon  of  the  year,  and  in  a  waiteful  manner,  in  order  to 
increafe  her  forts  perfonal  eftate^  which  was  divided  at  bis  death  be^ 
ttoeen  her  and  her  daughter,  as  next  a-kin  by  the  ilatute  of  diflri- 
butions*  The  bill  was  brought  by  plaintiff  as  next  in  remainder 
ogfi^ffi  the  defendant  Mrs.  Savil  and  her  daughter,  to  have  an  account 
and  fatisfa^ion  for  the  money  raifed  by  the  fale  of  this  timber, 
upon  the  foot  of  fraud,  that  the  mother  felled  this  timber  without 
the  privity  and  confent  of  her  fon,  in  prejudice  to  the  remainder* 
man  and  his  inheritance.  King  C.  was  of  opinion,  there  was  no 
jelief  in  equity  in  this  cafe  ;  for  this  was  a  court  of  equity,  but 
i|pt  of  honour,  that  the  infant,  being  tenant  in  tail,  hsul  a  right 
to  the  (imber  growing  upon  his  inheritance,  and  when  fevered 
from  the  fop  becam<;  a  chattel  intered  in  him,  and  confequei^tl j 
would  go  %Q  his  reprefentatives,  and  the  felling  the  trees  ^iUiout 
his  order  or  diredlion  makes  no  alteration  in  the  cafe,  be  {t  done 
by  a  tort»feafor  or  trefpafTor,  or  by  tenant  in  tail  himfelf,  t(ie  la^r 
is  the  iame.  Bill  difmifled  auoad  hoc.  MS.  Ren*  July  6^  1727* 
Savjl  V.  SaviL 

77.  Pcti- 
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77.  Petition  by  Sir  R.  Raymond  Ch.  J.  and  Edward  Vcntris, 
Efq.  adminiftrator  with  the  wil^  annexed  of  the  late  I#d.  Ch.  J. 
Holt,  and  truflees  appointed  by  the  Court  to  execute  the  tnifts  of 
•  the  will,  the  executors  and  truftees  appointed  by  the  will  having 
renounced  the  truft,  for  the  diref^ions  of  the  Court  upon  this  cafe. 
By  the  decree,  the  refidue  of  the  teftator's  perfonal  eftate  was  to  be 
laid  out  in  the  purchafe  of  land^  to  he  fettled  according  to  the  direc- 
tions in  the  will,  and  until  proper  purchafes  could  he  tnade^  the  money 
was  to  he  put  out  in  government  or  other  fecurities,  with  the  ap- 
probation of  the  matter,  and  the  interefl  of  the  money  was  to  he 
paid  to  the  tni/lees^  to  he  accounted  for  by  them  tofuch  perfons  asjbould 
"^  f^nlF'^^h  ^  ^titled  to  the  rents  of  the  lands  luhen  purchcfed  according 

r  1^^  1  to  the  will,  &c.  Part  of  the  truft-money  was  invefted  in  South- 
Sea  annuities.  Mr*  John  Holt^  being  tenant  for  /j^(with  remainder 
to  his  brother^  Mr,  Rowland  Holt  J  y  died  2d  January^  1728.  Lady 
Jane  Holt,  his  ividew  and  admintflratrixy  claims  an  apportionment  of 
tihe- half  year's  dividend j  or  annuity  due,  znd  paid  sit  the  Lady^y 
next  after  her  hujban^s  deaths  as  intereft  due  to  him  at  the  day  <f  bis 
deaths  On  the  other  hand,  Mr.  Rowland  Holt,  as  next  in  re- 
mainder, iniitts,  that  in  regard  his  brother,  Mr.  John  Holt,  the 
tenant  for  life,  died  before  Lady-day  1729,  when  the  half-year's 
dividend  or  annuity  became  due  and  payable ;  that  he,  as  next  in 
remainder,  is  entitled  to  the  whole  dividend,  as  he  would  have 
been  to  the  whole  half  year's  rent,  if  the  money  had  been  laid  out 
in  land.  It  was  ordered^  that  the  f aid  half  year's  dividend fbould  he 
apportioned  by  the  trujlees^  and  that  fo  much  thereof  as  by  compu- 
tation was  due  to  mx*  John  Holt,  at  the  day  of  his  death,  {hould 
be  paid  to  Lady  Jane,  his  adminiftratrix,  and  the  refidue  to  Mr. 
Rowland  Holt,  the  next  in  remainder,  for  that  thefe  annuities 
are  in  the  nature  of  intereft,  which,  though  payable  but  half 
yearly,  as  intereft  is  often  refcrved  on  mortgages  and  other  fecu- 
rities, yet  where  intereft  is  given  for  life,  it  is  always  computed 
to  the  day  of  the  death  of  the  tenant  for  life,  or  to  the  day  of 
paying  off  the  principal.  But  as  to  another  claim  of  Lady 

Jane  Holt,  as  adminiflratrix  to  her  hufhand^  as  to  the  growing  interefl 
of  6000  L  S,  S.  annuities y  which  were  fold  by  the  truftees ^  l2iA  Auguft 
1 727,  in  order  to  raife  money  for  a  purchafe^  from  the  Ladf-day  next 
before  fuch  falcy  the  Court  was  of  opinion,  that  (he  was  not  intitled 
to  any  allowance  for  intereft  of  that  fum,  though  the  truftees 
having  purchafed  the  fame  in  the  middle  of  the  half  year,  when 
three  months  intereft  had  incurred  upon  them,  and  Mr.  John  Holt 
had  made  an  allowance  for  fo  much  intereft  as  was  incurred  at 
the  time  of  the  purchafe  out  of  his  eftate  for  life,  and  the  fums  fo 
deduced  by  the  truftees  out  of  the  next  dividend  was  added  to 
the  principal  truft-money,  yet  the  Court  would  not  mahe  her  any  a/- 
hwance  fir  the  interefl  incurred  from  Lady-day  1727,  to  Auguft  12 
following^  when  the  annuities  were  fold,  becaufe  they  being  fold  to  make 
a  purchafe  of  landy  Mr.  John  Holt,  the  tenant  for  lifcj  would  he  in* 
titled  to  the  growing  half  year's  rent3t  Michaelmas  in  lieu  of  intereft^ 
and  ought  rust  to  have  both;  per  Jekyll  Mafter  of  the  Rolls.  MS.  Rep« 
Hill.  Vac.  3  Geo.  z.  at  the  Rolls,  ex  parte  Raymond  Ch.  J.  and 
|Klr.  Ventris* 

78.  One 


€jrccutow.  iss 

78.  One  poffcffcd  of  a  term  for  years  devifed  it  to  A.  for  life^ 
remainder  to  the  heirs  of  A*  It  fecms  that  this  fhall,  on  A.'s  death, 
go  to  his  executor,  and  not  to  his  heir.  3  Wms/s  Rep.  29.  Hill. 
Vac.  1729.    Davis  V.  Gibbs. 

79.  An  exeiutor  in  trifftfor  an  infant  of  a  leafefor  99  jearsj  de^ 
fermnable  on  three  iivei^  on  the  /ord*i  refufing  to  renew  but  for  lives 
abfolutely^  complies  ivith  the  lord,  and  changes  the  years  into  lives* 
On  the  infants  dying  under  21  andinteftate^  this  fliali  be  a  truft  for 
his  adminiilrator,  and  not  for  his  heir.  3  Wms.'s  Rep.  99.  Hill. 
Vac.  1730.     Witter  v.  Witter. 

80.  A  devife  in  the  following  words.  As  to  my  temporal  eftate  I 
bequeath  to  my  nephew  T.  (the  teftator^s  heir  at  law)  50/.  then,  after 
feveral  legacies,  fays,  and  all  the  ref  and  reftdue  of  my  eflate,  goods ^ 
and  chattels  wbatfoever,  I  give  and  bequeath  to  my  loving  wife  M.  C» 
whom  I  make  my  fill  and  fole  executrix.  This  is  a  devife  of  the 
fee-fimpie  eftate  of  the  teftatori  Cafes  in  Equ.  in  Ld.  Talbot's 
Time,  284.  Trin.  7  Geo.  2.     Tanner  v.  Morfe. 

8i»  The  teftator  T.  M.  by  his  laft  will  devifed  as  follows :  Im- 
primis, /  devife,  give,  and  bequeath,  all  andfngular  my  meffuages^ 
lands,  and  hereditaments  whatfoever,  and  .wherefoever,  in  the 
counties  of  Norfolk,  Suffolk,  and  Cambridge,  unto  myffler  E.  M. 
and  to  her  heirs  and  affignsfor  ever,  upon  trtift,  that  the  fame  fhall  be  £  Ijd  ] 
fold  by  her  or  them,  for  the  bef  price  that  can  be  gotten  for  the  fame,  as 
foon  as  conveniently  can  be  after  my  deceafe;  and  that  out  of  the  mo-' 
met  arifing  therefrom,  all  myjufi  debts,  of  what  kind  foever,  be  paid: 
and  cfttr  payment  of  my  debts  I  devife,  out  of  the  remainder  of  money,  the 
fum  if  500/.  to  my  filer  Mary  Bainbrigg,  and  alfo  500/.  to  myjtfter 
Girfs  children  that  fhall  be  living  at  the  time  of  my  deceafe,  to  be  divided 
equally  between  them;  and  alfo50ol.  to  my  nephewNicholasMallabar^ 
lus  heir  at  law ;  and  alfo  500I.  to  be  divided  amongft  the  children  of 
my  bte  brother  James  Mallabar,  which  fhall  be  living  at  my  deceafe, 
brni,  cfter  my  debts  and  legacies  paid  as  aforefaid,  andfubjeB  to  thefame^ 
I  give  and  bequeath  all  the  refi  and  rdidue  of  my  perfonal  efiate  unto  my 
fffr  £,  M.  whom  I  do  hereby  conjtitute  and  appoint  file  executrix  of 
this  my  laft  will  and  teftament.  The  plaintiff's  counfel  infifted, 
that  here  could  be  no  refuking  truft  for  the  heir  i  ift,  Becaufe  the 
teftator  had  given  a  legacy  of  500I.  to  the  heir.  2dly,  Becaufe  the 
teftator  had  direfled  his  real  eftate  to  be  fold  for  payment  of  his 
debts  and  legacies,  and  had  tberefore  confidered  it  as  a  perfonal 
eftate,  and  after  payment  of  his  debts  and  legacies,  and  fubje£t  ta 
the  fame,  had  given  all  the  reft  and  refidue  of  his  perfonal  eftate 
to  his  executrix  the  plaintiff ;  but  if  it  fliould  be  conftrued  to  be 
a  refulting  truft  for  the  heir,  the  teftator's  intent  would  be  ut- 
terly defeated ;  for  then  the  perfonal  eftate  muft  be  applied  m  eafe 
of  the  real,  and  fo  the  executrix  would  have  Sut  a  troublefome  af« 
fair,  widiout  any  benefit  or  confideiation,  which  could  never  be 
die  teftatof's  intent ;  and  in  order  to  (hew  clearly  that  was  the 
teftator's  intent,  it  was  infifted  upon  giving  parol  evidence.  Ld« 
Chancellor  decreed,  that  upon  the  will  itfelf,  independently  ojf  the 
parol  evidence,  heve  was  no  refulting  truft  for  the  heir,  and  that 
ihp  executrix  j^ould  have  the  whole  refiduei  after  the  (ale  of  the 

eftate. 


ts6  (iBxtmotsi. 

eftatc,  both  of  the  money  arifing  by  fuch  falc,  and  of  the  perfonal 
cftate.  Cafes  in  Equ.  in  Ld.  Talbot'a  Time,  79,  80.  Pafch.  1735. 
Mallabar  v.  Mallaban 


(X)    What  Things  they  (hall  have  as  Affignec. 

[i.  YF  devifee  be  of  a  legacy  to  one  and  his  affigns^  and  devifee 
''  dies  before  payment,  the  adminiitrator  ihall  have  it  as 

aflignce.     Hill.  14  jac,  B.  R.  per  Cur.] 
See  tit.  1^2.  If  the  condition  of  an  obligation  he^  that  if  the  obligor /jy 

^^^°  20/.  to  fiuh  a  per/on  as  the  obligee,  by  bis  lajl  mil  in  writing,  JbaU 
^7X7x6?  ^ppo^^^  *  it  to  hepaidy  then  the  obligation  to  be  void ;  if  the  obligee 
V  -  -  i  appoints  no  perfon  to  whom  it  (hall  be  paid,  but  makes  his  lafi  fw//, 
(H.  a)  pi.  and  makes  executors  thereby,  yet  the  20 1.  (hall  not  be  paid  to  the 
*'/'*?u'!l!  executors ;  for  here  it  appears  that  this  was  to  have  been  paid 
—1  Vern.  to  an  ajftgnee  tn  deed,  to  be  made  by  the  obligee  by  bis  appointment, 
iSi.  Arg.    and  not  to  an  ajfignee  in  law*     Hob*  14.  per  Curiam.    Pease 

!''?!  ^t'       AGAINST  StILEMAN.] 
9«  pi.  19*  ** 

ft.C. 

3.  If  a  man  be  bound  to  deliver  a  true  rental,  toV.  /•  J.N.orBis 
ajftgnee  at  the  end  of  20  years,  and  he  makes  an  executor  and  dies 

C  '57*3  before  the  end  of  20  years,  there  the  obligor  is  bound  to  deliver  a 
true  rental  to  the  executor ;  for  he  is  aflignee  in  law  \  quod  nota  % 
per  Englefield,  Shelly,  and  Willoughby.  Br.  Deputy,  pi.  i.  citei 
27  H.  8.  2. 

4.  A,  made  a  leafe  to  B,for  life  by  indenture,  in  which  was  a  pro^ 
vifo,  that  if  the  lejfee  died  before  the  end  of  60  years,  then  next  en- 
fuing,  that  his  executor Jhould  have  and  enjoy,  as  in  the  right  and  title 
of  the  lejfee,  for  term  01  fo  many  of  the  years  as  amounted  to  the  whole 
number  of  60,  fo  that  the  commencement  of  the  faid  60  ihall  be 
accounted  from  the  date  of  the  faid  indenture.  The  leflee  made 
two  executors,  and  died.  One  of  them  entered  into  the  land. 
And  the  opinion  of  the  Court  Vas,  that  no  leafe  for  years  was 
made  by  this  provifo  in  the  lefTee,  nor  by  remainder  in  his  exe- 
cutor, oecaufe  nothing  of  the  faid  term  was  limited  to  the  leflee 
for  life  as  remainder  to  him  and  his  executors.  And.  19.  pi.  38. 
Trin.  3  &  4  P.  &  M.     Gravenor  v.  Parker. 

t.  A  leafe  for  years  was  made  thus,  viz.  This  indenture  between 
y.  of  the  one  part,  and  F,  his  wife  and  their  children  lawfully  begotten 
at  the  alignment  of  the  faid  F,  of  the  other  part.  The  queftion  was, 
if  Lucy,  the  daughter  which  the  hufband  and  wife  had  at  that 
time,  was  a  party  to  this  indenture,  and  fo  took  the  term  ?  or  if 
•  another  foh  of  F.  whom  he  afterwards  made  executor,  ihould 
have  it  ?  Wray  J.  conceived  that  by  thofe  words,  viz.  (at  the  affign* 
ment  of  F.)  he  had  referved  a  liberty  to  make  his  fon  a  party,  and 
becaufe  he  had  not  affigned  him,  that  he  took  nothing.  Theopi^ 
nion  of  the  whole  Court  was,  that  the  defendant,  who  claimed  by  the 
executor,  Jhould  have  the  term,  and  not  the  plaintiff,  who  claimed  by 
/>&f<//7i/^A/^r;  and  judgment  accordingly.  4Le«64«  pi.  158;  Tria* 
97  £liz.  B.  R.    Tregarram  v.  fricndfliip. 

6.  One 
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6.  One  was  bound  to  (land  to  the  award  of  two  arbitratorsi  . 
%rho  award  that  the  party  Jkall  pay  unto  a  granger ^  or  his  ajjignsy 
200/.  befon  fuch  a  day.  '^Ihc Jfranger  before  the  day  diesy  and  B^ 
takes  letters  of  adminiftraticn.  It  was.  the  opinion  of  the  whole 
Court,  that  the  money  fhould  be  paid  to  the  adminiftrator^  for  he 
isaffignee ;  and  by  Gawdy  J.  if  the  word  (aflignee)  had  been  left 
out,  yet  the  payment  ought  to  be  made  to  the  adminiflrator;  quod 
Coke  affirmavit.   Le.  316.  pi.  443.  Fafch.  30  £iiz.  B.  R.  Anon. 

7.  In  trorer  where  the  defendant  juftificd,  for  that  one  J.  W.  Noy>  46« 
was  fcifcd  in  fee  of  land  in  D.  and  granted  a  rent-charge  during  the  jjj-^fll 
life  of  M.  wife  of  A.  which  A.  died  intefiatej  and  M.  was  his  admi"  Mo.  664- 
ni/lratriXy  and  tie  defendant,  asfcrvant,  took  a  di/frefs  in  thefaid  land  P'*  9^7- 
for  the  faid  rent  by  command  of  M.  and  impounded  them  there,  judg^!-! 
andtraverfes  the  taking  in  any  other  place  ;  it  was  held  ill  upon  de-  Ydr.  9; 
xnurrer  ;  for  the  inducement  is  not  fuflScient  caufe  of  juililication  ?'^',**" 
for  taking  the  diftrefs,  becaufe  this  rent  was  determined  by  the  ^^      " 
death  of  A-  by  reafon  there  cannot  be  an  occupant  of  rent y  and  M.  is 

not  aflignee  by  the  taking  adminiftration.  For  none  can  make  a 
title  to  rent  to  have  it  againft  the  tertenant,  unlefs  he  be  party  to 
the  deed,  or  conveys  a  fufficient  title  under  it ;  and  fo  judgment 
was  for  the  plaintiff.  Cro.  £.901.  44  &  45  £liz.  B.  R.  Salter 
y.  Butler. 

8.  An  adminiftrator  cannot  take  by  the  word  ofjlgnsy  as  an  af- 
fignee,  becaufe  he  comes  in  by  the  ordinary,  who  is  a  ftranger^ 
but  it  is  otherwife  of  an  executor,  for  he  comes  in  by  the  a^  of 
the  party ;  and  fo  a  hufband  comes  in  for  his  wife.  Per  three 
judices.  Ow.  125.  Mich.  41  &42£liz.  C.  B.  in  cafe  of  Sparke 
?•  Sparke. 

9.  Executor  of  leilee  for  years  is  not  in  as  aflignee,  and  therefore 
in  debt  brought  againft  him  for  the  rent,  if  he  pleads  that  he  re- 
fufed  the  term,  judgment  will  be  againft  him  ;  whereas  if  he  was 
in  as  aiTignee,  he  might  avoid  and  waive  the  ternty  but  here  he  is  in 

in  privity  of  contraR.     Lat,  261.  Arg.  cites  Hill.   15  Jac.  C.  B.    [  '5^3 
Heydon  and  I^udfon,  and  Pafch.  1 7  Jac.  B.  R.  Manly  v.  Moody, 
that  he  cannot  refufe  the  term, 

10.  If  A,  covenants  to  make  a  leafe  to  J,  S.  and  his  afftgns  by 
Chrifimasy  and  J.  S.  dies  before  that  time,  and  before  the  leaie 
made ;  the  leafe  muft  be  made  to  his  executors,  as  his  afiigns 
reprefenting  his  perfon.     Went.  Off.  Ex.  100. 

1 1.  Condition  to  pay  feoffor  or  his  ajignee  ;  the  payment  muft  be 
made  to  the  executor.    Went.  Off.  £x.  ico. 

1 2*  Leafe  to  A,  and  his  afftgns  during  the  life  of  B.  Ihall  not  go 
to  the  executors  of  A.     Went.  Off.  Ex.  100. 

13.  Grant  of  the  cuflody  of  an  ideot  pafles  an  intereft  to  the  exe-  Vcrn.  9.  pi. 
cutor  of  the  grantee.     For  the  king  has  the  fame  intereft  in  an  ^*  car!*a. 
ideot  that  he  had  in  his  ward,  wJiich  always  went  to  the  executor  Ld.  Chan- 
of  the  grantee;  but  it  was  otherwife  of  a  lunatic.     3  Mod.  43.  ".'^°^^"/' 
Pafch.  36  Car.  2.  B.  R.     Prodgeis  v.  Frazier*.  it'couid  not 

be  granted  to  a  maoy  his  executors,  adminlftrators  and  afllgn«y  and  that  there  was  no  precedent  of  ^nf 
Coch  frant»  and  that  what  never  was,  ne\fr  ought  to  be.  ■  Ibid.  137.  pi.  129.  HiU.  i6Sz.  S.  C. 

Ld.  K.  North  refufed  to  do  any  thing  in  it  till  the  validity  of  the  patent  was  determined  in  a  legal  trial, 
iAd  aboefore  dicefied  the  plaintiff  t9  )ixmg  his  eje^ment  cuilodis  to  be  toed  i^  B.  R.  the  next  term, 

ar;d 
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€recutotir» 


and  tke  defendant  to  admit  that  the  plaindflT  was  once  in  pofleffioo** 


—1  Chan.  Caibi  76.  ^  C« 
Mich.  33  Car.  2.  Ld.  Chancellor  thought  the  cafe  of  an  ideot  and  a  ward  are  not  alike* 

14.  Upon  a  fine  the  ufe  of  lands  was  Umitidio  A.  for  Bo  years, 
nvith  a  poiver  to  A,  and  his  qfjigns  to  make  leafes  for  three  Ivoes^  to 
commence  after  the  determination  of  the  f aid  term.  A,  Ojfflgns  over  to  S* 
B.  died,  and  males  C.  bis  executor,  luho  affgns  over  to  D.  who  made 
the  leafefor  life,  which  was  the  eftate  in  queftion.  And  the  que/Hon 
was,  whether  or  no  2).  wasfuch  an  affignee  of  A*  as  had  power  to 
inake  this  leafe,  or  whether  it  (hould  extend  only  to, the  immediate 
aflignees  of  A.  And  the  doubt  in  this  cafe  was  the  greater,  becauie 
here  was  a  defcent  upon  an  executor,  who  made  the  eftate  oyer 
to  him  who  made 'the  leafe  ;  and  the  cafe  in  Hob.  11.  Pease  ▼» 
Sttleman  was  cited,  where  an  executor  or  an*  adminiftrator  in 
fome  cafes  ihall  not  be  faid  to  be  a  fpecial  aiTignee.  But  all  the 
Court  feemed  to  incline  to  the  contrary ;  and  that  D.fiall  be  faid 
an  qfflgnee  well  enough  to  this  purpofe  ;  and  Jo  Jball  any  perfon  that 
comes  to  the  eftate  under  thefirft  lejfee,  though  there  be  20  mean  qffign* 
tnents*  And  afterwards  in  Michaelmas  term  following  judgment 
was  given  accordingly.  Freem.  Rep.  476,  477.  Trin.  1679. 
pi.  654.     How  v.  Whitebank. 

1 5.  Lefibr  covenants  to  build  a  new  houfe  for  leflee  and  his 
afligns;  executor  is  aflignee.  Lat.  26i«  Hill.  3  Car.  Iremonger 
V.  Newfam. 

16.  Where  a  perfon  intitled  to  afhare  ofinteflatis  eftate  dies  before 
djftribution,  and  within  the  year,  there  is  an  intereft  vefted,  and  his 

Jbarefball  go  to  his  executor  or  adminiftrator.   Per  Cur.  Vern.  403, 
Trin.  2  Jac.  2.  in  cafe  of  E.  of  Winchelfca  v.  Norcliff. 

17.  Adminiftrator  of  aflignee  of  a  term  was  fued  as  affignee, 
and  not  as  adminiftrator  of  aiTignee  of  leflee,  and  held  good, 
Carth.  519.  Pafch.  xa  W.  3.  B,  K.    Tilney  v.  Norris* 


s  Chant 
Kep*  374- 
6.  P.  Per 

Cnriam  in 
S.C. 

1  Salk.  309. 
^.  13,  S.C- 
•djudged 

Bifi* — — 
Ld.  Raym. 


C.  held  accoxdingly. 


1 8.  Defendant  did  covenant  toferve  the  plaintiff*/  teflator  and  Us 
affigns  for  eight  years,  and  the  queftion  was,  whether  the  plaintiff 
as  executor  was  aflignee  in  law  ?  for  by  the  agreement  it  is  not 
fixed  to  .the  perfon  of  the  teftator,  for  if  it  were,  the  executot 
ihould  have  it, and  it  would  be  aflets  in  his  hands.  See  Plowd.  287.  b. 
288.  a.  And  it  was  faid,  that  if  the  executor  did  fet  up  fuch  a 
C  '59  3  trade  as  the  fervant  was  to  be  employed  in  by  the  covenant,  it 
ought  not  to  determine  by  death  of  covenantee.  Secus  it  wttt 
hard  to  transfer  the  fervant  to  another  fervice,  and  fo  it  was  faid 
it  would  be  in  cafe  of  an  apprentice,  and  here  it  being  averred 
the  plaintiff  ufed  the  fame  trade  in  which  the  defendant  had  cove- 
nanted to  ferve^  he  had  judgment*  12  Mod.  650.  Hill.  13  W.  3. 
Ja^on  V.  Bridge* 
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(Y)    What  Things  fhall   go  to  the  Executor  or 

Adminiftrator^ , 

[In  refpe£t  of  the  Limitation*] 

[1.  tF  a  man  poflefied  of  a  Uajefir  years  devifis  the  benefit  of  it  Cro.  J.  509. 

-*■  to  A.  his  wife  for  fix  years,  and  that  J.  tnyfm^  if  be  come  Sheriff  r. 
homi^  Jball  have  the  reftdue  of  the  ttrm^  and  if  he  do  not  then  come  Wrothtm. 
borne  within  fix  yearsy  then  TV.  my  fon  Jball  hdve  it  until  J.  does  come  ^*  ^* 
hmuy  and  dies,  and  after  W.  diss  within  the  fix  years^  and  after  7, 
does  net  come  within  the  fix  years*     Though  this  was  but  a  po&- 
bility  to  have  the  term,  fcilicet,  if  J.  does  not  come  within  the 
years,  and  W.  dies  before  that  the  polEbility  happens,  yet  hi^  exe- 
cutor fhall  have  it.     For  thif  was  a  poffibilitj fixed  in  the  teftator^ 
and  only  to  be  perfected  by  the  ad  of  God,  without  any  a£l  of 
the- parties.     For  this  is  not  like  to  a  leafe  to  be  named  by  J.  S. 
For  there  is  not  any  perfedion  before  the  naming.     Adjudged 
upon  a   fpecial  verdidl.    Mich.    16  Jac.   B,  R.     Shreeves  v. 
Wrottam.] 

[2-  So  if  a  termor  devifes  his  term  to  one^  and  the  heirs  males  of  Tcnnor  for 
Ushody^  and  that  if  be  dies  without  ijfue  male  to  J.  S.  and  7.  S.  dies  J°J"/'^ 
in  the  life  ofthefrfl  devifee,  yet  the  poflibility  5iat  he  had  to  have  b.  if  h« 
the  term  by  the  devife  (hall  go  to  his  executor  for  the  caufe  afore-  ^"^^m  f<» 
faid.  .         Contra.  Trin.  8  Ja.  B.  R.  Rot.  439-  Adjudged.  ^^^^^^^^ 

Price  y,  Atmore.]  to  c.  and 

the  heirs  of 
hit  body.  C.  died,  fiiriiig  B.  then  B«  died.  The  Court  held  that  theezecat»r  of  C.  coold  not  eater; 
becaiifeC.  had  only  a  poffibiliiy  and  00  intereft.  Mo.  831.  pi.  xilS.  Trin.  10  Jac.  B.  R.^  Price  v. 
Aimort.  4  Lc.  246.  pL  4c x.  Price  ▼.  Atmore.  S.  C.  (tales  it  that  he  made  hit  wife  executril* 

aad  devifed  all  bit  tenn  and  intereft  to  her,  and  that  if  ihe  died  before  the  term  ended  t  (houlj  rsmain 
to  C.  his  fosy  and  the  heirs  male  of  his  body«  C.  died.  The  wife  entered  and  claimed  as  legatee,  and 
•ffiped  the  texm  over.  The  executor  of  C.  entered ;  but  agreed  that  his  entry  was  not  lawful ;  for  C* 
bad  only  a  poffibtUty,  but  no  intereft,  and  the  whole  term  was  in  the  wife*  ■  ■. Built.  19 1.  S.  C. 
And  Ibid.  194.  per  tot.  Cur.  the  executor  of  C.  ihould  not  have  this  poBibility,  in  regard  that  C.  who 
had  the  remainder  died  before  the  fame  happened,  and  was  attached  in  him  ;  and  judgment  accordingly. 
— S.  C.  cjted  Cro.  J.  510.  in  cale  of  Sheriff  t.  Wrotbam,  as  adjudged  that  fuch  a  poflibiiity  of  a 
term  fliaU  not  go  to  an  executor  or  adminiftrator,  but  the  Court  held  it  not  to  be  law,  but  conceived  tho 

rcfoiution  in  Lampefs  cafe,  10  Rep.  51.  to  be  good  law  in  thit  point. Sid.  188.  in  a  nota  ^  the 

cod  of  the  cafe  of  Cooket  t.  Bellamy  fayt,  that  S.  C.  wat  cited  as  adjudged,  that  by  the  death  of  him 
in  femsjndery  living  the  Unant  for  life,  the  remainder  itdeftroyed,  it  being  contingency  and  that  in  this 
cafcTwifilcn  J.  fe':d,  that  Lampet*i  cafe,  Co.  10.  was  denied. 

•  [  160  ] 

[3.  If  a  man  lea/es  land  to  another  ^r  80  years  if  he  Jo  long  live,  A"  admi- 
and  if  he  dies  within  the  term,  that  then  immediately  after  his  AiLri^'t 
death  the  Izad  Jhall  remain  to  his  executors  Jor  2 1  years,  and  after  have  a 
the  lefiee  dies  inteftate,  yet  his  adminijlrator  Jljall  have  the  term  f*»|ng 'i- 
for  21  years.     For  the  adminiilrator  is  within  the  intent  *  of  the  JII,'^hjfe 
grant.      Tn  43  £1.    B.  R.    between  Spark   and  Sparc^    ad-  to  an  exe. 
mittcd.1  t^^S!:'.." 

-■  hs  fiiall  not 

cater  for  a  condition,  nor  fhall  har;  rent  nor  benefit  of  an  exception  appointed  to  an  executor.  t«io.  666. 
pi.  911.  Mich.  44  &  45  £lic.     Sparke  V.  Sparke, 

In  this  cafe  tlie  leHTee  made  leafc  for  21  years  and  died  inteftite,  and  the  adminiftrator  brought  debt 
agaiaft  tho  affigOKof  thfi  term  for  this  rent,  but  gdjwdged  that  tht  aition  did  not  lie,  becjufit  the  exe- 

cu  :Qrs 
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cuton  and  afljgns  are  to  take  by  purchaie  tbe  term  for  2X  years,  and  the  term  was  never  in  the  inteftatt 
himfeif  to  grant  or  difpofe,  and  there  is  no  executor  to  take,  and  no  aflignee  can  take.     Ibid.      ■ .    ■ 

Cro.  £.  840.  S.  C.  adjomatur.- Yelv.  9.  S.  C.  but  not  adjudged.— -^Ow.  x»5«  S«  C*  a4« 

judged  that  the  adminKhator  ikould  hold  the  term  at  a  thing  vefted  in  the  executor* 

[4.  If  A.  leflee  for  years  of  a  fmith's  (hop  afligns  it  to  B.  and 
covenants  with  B.  not  to  fell  wheels  for  coaches  to  the  prejudice  of 
A.  or  his  afjigns^  and  after  A.  dies^  and  adtniniftration  is  granted 
to  his  wife^  who  continues  the  trade  in  thejhop,  if  B.  after  fells  wheels 
for  coaches  to  the  prejudice  of  the  adminiflratrix  he  breaks  his 
covenant,  for  the  adminifiratrix  is  an  ajfignee  to  have  benefit  of 
this  covenant.  Mich.  9  Car.  B.  R.  adjudged  upon  a  demurrer. 
Hill  v.  Hawes.     Intratur  Tr.  9  Car.  Rot.  1394*] 

5.  It  was  agreed  that  if  a  man  leafes  land  for  term  oflifey  the  re* 
wainder  over  in  taily  the  remainder  in  fee  to  the  tenant  for  life,  and 
the  tenant  for  life  did  wafl^  and  he  in  remainder  in  taU  brought  aC" 
iion  of  wzA^  and  recovered  and  died  nvithout  iffue  before  execution^  his 
executors  fhall  have  execution  of  the  damages  by  reafon  of  the 
judgment,  and  yet  now  the  fee  is  veiled  in  the  firft  tenant ;  for 
the  damages  were  veiled  by  tlie  judgment.  Bn  Damages,  pi.  177. 
cites  50  E.  3.  3. 

6.  Tenant  in  dower  makes  leafe  for  years  referving  rent,  and 
takes  baron, .  the  rent  was  arrear ;  baron  dies.  Per  tot.  Cur.  his 
executors  fhall  have  the  rent.  Mo.  7*  pl*  25.  Mich.  3  £.  6. 
Anon. 

S.  p.  per  7.  Where  a  fum  of  money  is  bequeathed  to  T,  S.  to  be  paid  when 

Cur.  obiter,  |^g  jg  ^f  ffjg  ^gg  of  21  years^  and  he  dies  before  the  time,  his  executors 

Trin  i  W.  f^^^  ^<»vr  the  legacy^  and  fhall  fue  for  it  prefently^  and  not  expeft 

&  M-  in  to  the  time  whentlie  infant,  had  he  continued  alive,  ihould  have 

p   h  """^  \ittxi  21.     And  Dr.  Awbrey,  who  came  into  court  to  inform  the 

wu.'ss.*  juftices  what  the  civil  law  was,  declared  it  to  be  fo.     Lc.  278.  in 

Iiii.  in  pi.  2^(5.  Hill.  26  Eliz.  B.  R.  in  Lady  Lodge's  cafe. 

Ward  ▼.  Downing. 

8.  A.  de\'ifed  lands  to  his  wife  for  life,  then  to  B.  his  fon  and 
his  heirs  when  he  comes  to  24,  and  if  his  wife  dies  before  B*  attain 
14,  then  J,  S,fhould  have  it  till  the  faid  age  of  B.  A.  died.  J.  S. 
died.  His  wife  died.  B.  was  within  24.  Per  two  juftices,  the 
executor  of  J.  S.  fhall  not  have  the  land  till  the  age  of  B.  becaufe 
but  a  poffibiitty  which  never  vefted  in  J.  S.  3  Le.  195.  pi.  244. 
Hill.  29  Eliz.  C.  B.     Anon. 

9.  G.  devifed  a  houfe  to  R.  and  %for  the  term  of  21  years  to  com* 
fnence  after  t^^e  death  of  M,  and  if  R*  and  J,  die  in  her  lifc-tinu^  or 
afterwards,  and  before  the  term  of  21  years  expired  after  the  death  (f 
M-  then  he  devifed  the  refidue  of  the  faid  term  to  K.  in  the  fame  manner 
as  he  had  devifed  it  before  to  R,  and  J.  and  immediately  after  the 
death  of  M.  and  the  expiration  of  the  faid  21  years  of  R.  and  J.  or 
cf  K*  if  fhe  fiirvivey  that  the  faid  meffuage  Jbould  be  and  remain  to 
W»  R.  The  faid  J?.  and  J.  died  within  the  2 1  yearsy  K*  furvivedf 
butdiedy  before  the  2\  years  expiredy  inteftate ;  the  quellion  was,  if' 
her  adminiftrator  (hall  have  the  refidue  of  the  term  of  21  years. 
The  Court  agreed  that  tbe  term  determined  by  her  death,  for  (he 

could 
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tould  hot  haVfe.  it  during  the  lives  of  R*  and  J.  i^nd  ihe  coiJld  tiOt 
have  It  for  21  years  abfolutely,  •  becaufe  it  was  devifed  to  her  in 
the  fame  manner  as  to  Rr.  and  J.  and  that  was,  if  they  fo  long 
lirei  and  fo  Katharine  was  to  have  it  if  {he  (hoiild  fo  long  live; 
a  And.  17.  pL  II.  Hehnihg  V*  Blakel 

10.  Adn;?iiniftra;tori3Capablepf  a^0^^;/fVj^.  Adjudged.  Mo.  483* 
Mich.  40  &  41  Elis;.  in  caie  of  Lloyd  v.  Wilkinfon. 
.  II.  A  man  feifed  of  wood  granted  100  c&ti-ds  of  nvood  to  be  taken 
ij  the  aj/ignment  of  grantor,,  By  th^  better  opinion  no  property  was 
yelled  in  the  grantee  before  the  a(Iignment>  and  if  the  grantor  diet 
before  qffignmehty  the  grant  is  void,  and  his  executors,  if  he  dies> 
fliall  not  have  it.     Goldfb.  184.  j>I.  L23.  HilL  43£liz.  Anon. 

12.  If  a  man  covenants  tojland  fetfed  to  the  ufe  of  himfelf  for  life, 
fhc  renudnder  to  the  ufe  of  his  executors  ;  in  that  cafe  the  executors 
ihall  take  to  the  ufe  of  their  teftator  j  ,but  if  a  man  covenants  upon 

,  good  conjlderation  tofiandfeifed  to  the  ufe  of  the  executors  of  a  franger^ 
the  word  executors  is  a  word  of  purchafe,  and  they  fhali  take  to 
their  own  ufe-  4Le.  239.  pi.  387.  The  opinion  of  Popham 
Ch.J.  inB.  R.  Mich-  6Jac.  Anon. 

13.  Bond  by  A.  to  B. — Condition  to  pay  10  A  tofuch  as  B.fhould  Bond  to  pay 
name  by  hit  will.  B.  made  a  will  and  executors,  but  named  no  cer*-  *°  *•  '^  ^* 
tainpcrfoii  to  take  tjie  lol.     The  executors' (hall  not  have  the  lol.  lh3ii"b!l*out 
Godb.  192-  pL  274.  Trin*  lojac.  C.B;     Mead's  cafe.  of  his  ap. 

prenttceihip. 
B.  £M  before  hia  vpprenticeihip  was  out,  the  executors  fliail  not  hnirt  the  money,  otherwife  if  the 
bond  had  been  to  pay  aol.  after  the  expiration  of  tea  years,  adjudged.  Godb*  153.  pi.  19^.  Mich* 
5  Jac  B.  R.     Anon. 

.  14.  A  is  bound  to  pay  1 0/.  to  the  qffignee  of  B.  the  obligee.  B.'s 
aOSgnee  niake$  executor^  and.dies ;  executor  fhall  not  have  the  loL 
But  if  A.  is  bound  to  pay  i  ol.  to  B.  or  his  affignee,  there  the  exe- 
cutor fliall  have  it»  becaUfe  it  was  a  duty  in  the  oblieee  himfelf. 
Godb;  192.  pi.  274.  Trink  10  Jac.  C  B.  in  Mead  s  cafe^  per 
Coke  Gh.  J* 

15.  Devife  of  a  terin  to  A.  for  life,  remainder  to  B.  andM,  his  R©"-  Rep; 
imfe^  if  they  have  not  ijfue  malcj  and  if  it  fhall  pleafe  God  to  fend  them   ]^l\^l^l 
ijfue  nudcy  then  to  be  referved  and  put  out  fof  the  benefit  offuchfons  or  ifTuc  had 
mteofthem*  Tcft^itpr  dies  j  A.  enters  a$  legatee,  and  dies,  B«  and  M.  d'^d '»t 
then  not  having  iffue  male,  but  after  they  have,  B*  dies.  The  iflue  ^""is^^dl 
male,  whenever  born,  fhall  have  the  term,  and  *ladjudged  for  the  minift.ator, 
iffiie  male  againft  M.  the  mother*    Mo.  846*   pi.  1146.  HilL  an<i'f>no- 
.13  Jac;     Blandford  V,  Blandford.  "^iXt^ 

been  born  he  flsouid  deveft  it  from  the  adminiftrator,  and  if  more  Tons  ihouid  after  be  born  they  ihottld 
take  jointly  with  htou 

16.  If  one  by  deed  or  writing,  or  by  word  on  his  death^bed  or  be^ 
}ore^  gives  goodsy  and  dies  before  donee  takes  thenty  yet  he  may  take 
them.    Went;  OiF.  Executor,  26,  27. 

17.  Things  fera  naiura  reduced  to  tamencfs,  or  confined^  fo  young 
pigeons,  though  not  tame,  being  in  the  dove-houfe,  not  able  to 
fly,  reclaimed  hav^ks,  becaufe  commonly  vendible^  fo  hounds^  g^ey 
houndsyfpaniels^  majiiff^  ferrets,  fhall  go  to  the  executor.     Went. 

Voi.  XL  N  Off. 
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Off.  Executor,/ 57i  58.  and  (ays,  that  in  replevin  die  void  avtrm 
•may  be  applied  to  thefe. 

18.  The  perfonal  eftatc  was  devifed  to  rai/e  montj  &nd purchaji 
land  for  A.— A.  dies  without  iifue)  the  land  not  purchafed ;  de^ 
creed,  the  adminiftrator  of  A.  (hail  have  the  money  out  of  the  hands 
of  the  executor.  Ch.  Rep.  204.  13  Car.  2.  Wood  v.  Calcy. 
r  162  ]  19*  Lands  conveyed  to  trujlees  ifor  99  years  to  taife'  loooL  a  piece 
to  A.  B«  and  C.  his  children  as  ihouki  be  then  unmarried,  or  not 
provided  for  after  they  (hall  attain  21  years.  A.  was  21,  and 
married  before  the  fettlement,  and  had  an  allowance  during  his 
'  life  of  30 1.  per  annum;  A.  died;  the  father  died;  the  loooL 
ihall  go  to  the  devifee  and  executor  of  A.  Ch.  Rep.  25S. 
1 7  Car.  2-    Corbet  v.  Morris. 

2o.  Dcnkoi  money  to  be  paid  at  a  future  day  :  detifee  dies  before 
the  day,  yet  it  is  payable  to  the  adminiftrator*. ,  2  Ch.  Rep.  25. 
21  Car.  2.     Rowley  v.  Lancafter. 
Cited  p«p  21.  Where  the  truft  of  a  term  is  to  A.  for  life,  remainder  to 

v*^^  li^i-  ^"  ^^'  ^'^*^»  remainder  to  C  (if  he  outlive  A.)  remainder  to  D.  and 
his  heirs,  C.  dies^  leaving  A,  the  remainder  of  C.  in  this  cafe  does 
not  veft  it  in  his  executors,  but  the  remainder  to  D.  wad  well  li- 
mited.    Chan.  Cafes,  132.  Trin.  21  Car.  2.    Wood  r.  Sanden. 

22.  Limitation  of  a  term  in  trufl  for  heirs  maksy  &c.  is  TOid  in 
law,  and  the  benefit  of  the  truft  belongs  to  the  epeecuhr  -or  admi' 
niflrator.  2  Chan.  Rep.  58.  22  Car.  2.  in  the  cafe  of  Hunt  ▼. 
Jones. 

23.  A  fum  of  money  was  bequeathed  to  A.  to  dtj^fe  as  teflator 
by  a  private  note  {hall  acquaint  him  with  ;  no  note  was  left.  A.  fliall 
have  the  money  ;  for  teftator  did  not  intend  it  t«  his  execntorSi 
but  had  given  it  from  them.  Chan.  Cafes,  198.  Fafck.  23  Car.  2> 
Martin  v.  Douch  and  Overton.. 

24.  Truft  of  a  term  devifed  to  J.  S.  and  then  to  J.  D,  to  be  £J^ofei 
of  as  the  teftator  fbould  appmnt  by  his  %L*i/l  or  writit*g.  He  makes  a 
writing  and  declares  it  to  himfelffor  life^  and  after  to  fuch  perfons  as 
hefbould  by  <i»/V/  or  -deed  appoint  ^  and  for  default  <f  that  to  his  executor s% 
and  made  no  other  will  dr  deed,  the  executor  Jball  have  it.  2  Chan* 
Rep.  78V  24  Car.  2.     Lewis  v.  Lewis. 

25.  A  legacy  given  and  to  be  paid  at  a  certain  time,  if  it  is  paid 
accordingly,  or  fecurity  given  for  it  by  the.  executor,  it  (hall  not 
be  fubjefit  to  any  after  contingent  claufe  in  the  fame  will ;  but  if 
the  contingency  happen  within  that  period  of  time  limited  for  pay- 
ment it  is  othcrwife.  Fin.  Rep.  26.  Mich.  25  Car.  2.  Clent  v. 
Bridges. 

26.  Lands  fettled  in  truft  for  raifing  portions  for  daughters  on 
their  marriage  with  the  confetit  of  trultces,  and  for  their  mainte 
fiance  in  the  mean  time ;  but  if  they  marry  without  fuch  confent, 
then  to  remain  over  to  others  ;  it  was  admitted,  thait  if  cither  of 
them  die  before  marriage,  her  portion  would  go  to  her  executor 
or  adminiftrator;  the  daughters  were  advanced  in  yearsy  the  por- 
tions were  raifed,  and  intending  not  to  marry,  prayed  to  have 
their  portions  now  paid,  to  Uy  them  out  in  annuities  for  their  bet- 
ter fupport ;  ^dccrced  accordingly,  they  offering  to  give  rcafonabte 

fecurity 


Security  to  the  truftees  to  indemnify  them  againft  any  claim  by 
virtue  of  the  condition,  and  allowing  the  tru^ees  the  chatge  of 
this  fuit.  Fin.  Rep.  6a.  Hill.  25  Car.  2.  Needham  v.  Vernon 
9MxA  Booth. 

27.  Devife  of  a  long  term  for  years  to  his  wife  for  Hfe^  remainder 
\otruJiees  for  hisfonfar  life,  remainder  in  truit  for  the  ieirs  of  tie 
body  of  the  forty  remainder  to  the  fan's  right  heirs.  The  wife  takes 
the  whole  term  as  executrix  at  firft,  till  Oie  agrees  to  the  devife. 
Bat  faying  (he  would  take  the  term  according  to  the  will  is  a  fuf- 
ficient  affent,  or  that  the  fon  was  to  have  it  after  her,  is  good  af-« 
fcnt.    I  Lev,  25.  Pafch.  13  Car.  2.  B.  R.    Garret  v.  Lifter. 

28.  540 1.  was  devifed  to  he  divided  among  three  daughters,  but  a  Vcnt.349. 
if  any  one  or  two  of  them  fhould  ie  without  leaving  a  childy  that  fcw^din  T^ 
the  daughters  (hould  inherit  one  another^ s  goods,  monies,  lands,  for  a  fum  ' 
chattels.     A.  marries  M.  (one  of  the  daughters),  M.  dies  with-  of  money 

'•out  iflue,  A.  is  intitled  to  the  180 1,  as  adminiftrator  to  his  wife.  ^^^^^ 
StCSian.  Rep.  153.  31  Car.  2.     Breadhurft  v.  Richardfon. 

29.  Adminiflrator  obtains  a  decree  to  redeem ^a  mortgaged  term  for    [  163  ] 
years,  and  before  inrolment  of  the  decree  dies  intejlate.    Though 

tttt  decree  was  for  the  mortgagee  to  convey  to  the  adminiftrator, 
his  executors,  and  adminiftrators,  yet  the  inrolment  was  denied  to 
his  adminiftrator,  becaufe  the  inteftate's  title,  as  adminiftrator  to 
die  firft  inteftate,  the  mortgagor,  is  gone.  2  Ch.  Cafes,  247.  Hill. 
30  .&  31  Car.  2.     Warren  v. 

30.  A.  has  three  daughters,  D.  a  widow,  B.  married  to  M.  iVcnL^jij. 
and  C.  married  to  N.  he  leaves  1200I.  to  purchafetol,  per  ann.  thatLd!^** 
within  one  yeetr  after  his  deceafe^  to  he  fettled  on  his  f aid  daughters  y  a  fid  Chancdior 
she  heirs  ef  their  refpe^ive  hodiesfor  ever ;  or  otherwtfe  D.  and  the  <*«ct«ediho 
*hu/bandf  of  j5.  emd  C.fball  give  bonds  to  my  executors  for  double  the  the  plaintiff; 
fum  within  18  months  after  my  deceafe  to  fettle  thefljare^  that  each  but  as  to  • 
Jball  reeeivfif  unto  and  upon  his  child  and  children  of  tnyfaid  three  ^^^J"-Tjys 
daugbUrs^  A*  B.  and  C.  part  and  part  alike,     B.  died  about  fix  tats  which' 
fl^oinths  after  the  teftator,  leaving  iiTue  a  daughter,  who  died  about  ^«  ^^^  ^^^ 
four  months  after  the  mother.     The  huiband  of  B.  took  letters  ^'oV^df/"* 
of  adminiftration  to  B.  and  alfo  to  his  faid  daughter,  and  brought  bill  was 
jiis  bill  for  a  third  part  of  D.'s  eftate ;  no  lands  were  purchafcd,  d^ftnifled. 
nor  the  400L  given  to  B.     Per  Ld.  Chancellor  the  huiband  has  fooTi'nte* 
jio  right*      2  Chan*  Cafes,  no.    Trin.   34  Car.  2.     Collet  v.  reft  was  or- 
C\A\rtt  ^^'^  to  *>« 

paid  for  it 
from  the  time  of  bringing  the  bill. 

31.  Lands  devifed  to  be  fold  for  payment  of  portions,  one  of  the  For  lancTs 
children  dies,  after  the  portion  due,  and  before  the  lands  fold ;  the  ^^|j '""^/j*  ^ 
adminiftrator  of  the  child  is  intitled  to  the  money.  •  Vcrn.  276.  truftees 
01.276.  Mich.  1684.     Bartholomew  V.  Meredith.  handi  for 

•  payment 

of  <iebts,  &c.  arc  to  be  deemed  as  money,  fo  far  as  there  are  debts,  Sec.  to  be  paid,  and  fo  money  devifed, 
9cc,  to  buy  lands,  it  is  to  be  deemed  as  lands.  9  Mod.  270.     Roper  v.  Radciiff.     In  Dom.  Proc- 
Batwitfa  refpoA  to  the  heir  at  law,  or  rcfiduary  legatees,  the  lands  fo  given  in  rruft,  or  devifed  for  pay- 
flnem  of  debet  or  legacies,  ihall  be  deemed  as  land,  and  may  by  paying  the  4ebt«  or  legacies  pray  a  convey* 
ificc.    Ibi4«  17  !• 

N  a  32.  A, 
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32.  A;  hiving  a  folc  child  (a  fon)  took  a  mortgage  ihfie^wiActi 
in  equity  is  but  a  chattel ;  this  was  in  the  natne  of  the  fon  and  ano- 
ther pcifon;  the  jointenant  rcleafes  to  the  fon,  but  the  equity 
being  in  the  father,  it  being  the  father's  Money,  the  mortgage  was 
decreed  to  go  to  the  father's  adminiftrators.  Arg.  2  Show.  407. 
pi.  379.  Mich.  36  Car.  2.  B.  R.  cites  it  as  the  Cafe  of  Newton 
V.  Bumell,  in  Scacc. 

33.  A.  having  a  bill  remitted  for  a  particular  purpofe  from  beyond 
fea  to  him,  receives  part  of  the  money,  and  takes  a  note  for  the 
remainder,  payable  to  himfelf  or  bearer  on  demand,  and  falling  ill 
gives  the  note  to  B.  with  orders  to  receive  the  tnoney,  and  e^lj  it  to 
the  ufe  it  ivas  defignedfor,  A.  dies,  B.  receives  die  money,  and 
applies  it  accordingly.  The  wife  of  A.  takes  adminiftrafaon, 
and  brings  trover  and  recovers.  B.  brought  a  bill,  and  was  re- 
lieved by  North  K.  Vern.  264.  pi.  260.  Mich.  1684.  Mcrrctt 
V.  Eaftwick. 

a  Vent.  367.  24.  Devife  of  a  perfinal  ejiate  to  a  truflee  in  trtifl  for  teftator's  only 
u  ^"h«ir-  fi^*  ^^^  ^^^  ^^^^  of  his  body,  andifhis  fon  die  during  bis  minority,  and 
iiig  this  tvithout  ijfue,  then  to  A»  ami  makes  his  fon  executor,  and  B.  executor 
daufc  a  f,j  tru/lfor  his  fon  during  hisfon^s  minority.  The  fon  lives  to  1 8,  and 
makd^ut  ^^^"  ^^^  without  iffue.  This  perfonal  eftate  (hall  go  to  the  executor 
anteaand  of  thc  fon,  and  not  to  A.  Vern.  326.  in  pi.  323.  Pafch.  1685* 
feferred  by    jn  ^afe  of  Whitmore  v.  Weld. 

the  late  Ld. 

K*  North  to  the  judges  of  C.  B.  who  were  divided  in  opinion,  but  made  no  certificate  thereof  *  (tbfr 
reference  being  dccennincd  by  his  death),  and  afterwards  by  otdcr  it  came  to  be  heard  beforq  Ld.  Chan- 
ceJlor  jfe/Fries,  who  upon  hearing  of  the  counfelof  both  fides  decreed  it  for  F.  vV.  the  complaJoaat,  for 
that  rHe  executorfliip  determined  at  thc  age  of  17  years  of  W.  the  Ton,  and  then  thc  furplufaEe  became 
an  intereft  vefted  in  htm,  and  could  not  be  devifed  over  ;  and  his  lordfhtp  feemed  to  be  of  opmioB,  the 
minority  in  the  claufe,  wherein  the  devife  over  was,  fliould  be  under llsod  to  determine  ac  the  fame  tim^ 
as  in  the  claufe  of  executorihip.  Vern.  34.7.  pi.  343.   S.  C.  Mich.  16S5.  decreed  by  Ld.Cr 

JciFeQes  accordingly.  •— >2  Chan.  Cafes,  ■167.  Whitmore  v.  Ld.  Craven,  S.  C.  decreed  accordingly. 

3  ^.  A.  devifed  to  B.  a  rent  out  of  a  leafe  for  years  determinable 
oh  lives  to  be  paid  half  yearly  if  the  cefluy  que  viefbouldfo  long  live. 
B.  dies  during  their  lives,  the  rent  (hall  go  to  the  executors  of  B. 
during  the  term*     2  Vern.  35.  pi,  27.  Hill.  1688.  Gofley  v.  Gil- 
ford, cites  Roll,  831. 
Carth.  51.         36.  Each  next  of  kin  hath  fuch  an  intereft  in  his  (hare  of  thewi- 
^fiing^     /g/?^///  eflate  before  difiribution,  that  if  he  dies  it  fliall  go  to  his  cxc- 
ly.^Show.    cutor.     For  the  a£l  has  made  it  as  if  the  inteftate  had  made  his 
*5/  S- C»     <will,  and  fuch  words  in  a  will  without  doubt  an  intereft  vcfts,  and  fo 
mccording-     though  he  to  whom  diftribution  ought  to  be  made  dies  within  Jhe 
ly...s.  p.    year,  that  ftiall  not  alter  the  cafe  -,  for  the  provifo  which  gives 
debated,  a     ^ime  to  make  thc  diftribution  is  only  for  the  adminiftratqr  and 
incafcof"^     creditors,  to  the  end  that  the  debts  (liould   be  better  known; 
Palmer  V.      Comb.   112.  Trin.  i  W.  &  M.  in  B.  R.  Brown  v.  Brown  & 
^*^'^:;;^^-      Farndale. 

403.  lu  viife  oJF  £•  Wjncbeliea  v.  Norclii!e. 

3  7.  A.  makes  a  deed  of  gift  of  his  goods  for  thc  ufe  of  his  wife, 
and  after  to  his  children  ;  they  are  taken  in  esiecution  and  rebought  ^ 
thcfberiff.    Here  is  a  new  property,  and  the  executor  fljall  have 

I  *  thcoK 
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f}iem.   4  Mod.  51.  Mich.  3  W.  &  M.  in  B.  R.   Lady  Winchd** 
iea  V.  Maidftone. 

38.  J.  S.  devifed  lands  to  A.  for  life,  remainder  to  B.  in  fee,  »  Jp-  "^«« 
fojing  400/.  of  which  200  L  to  be  at  the  dij^fal  of  his  wife  in  or  by  ^^l^l^* 
ber  loft  will  to  whom  ilie  pleafes ;  fhe  dies  intefiate  ;  per  JLord^     ' 
CommiiBoners,  the  whole  intereft  vcfted  in  the  wife,  and  der        * 
creed  it  to  her  adminiftrator.  2  Vern.  181.  pL  163.  Mich.  1690, 
Robinfon  v.  Dufgale. 

39.  H-  poflefied  of  a  term  for  99  years,  devifed  his  term  to  A*  Ld.  Rarm. 
for  life,  andfo  on  to  B*  and  five  others  fuccejjivelj  for  life,  allfeven  ^^^^^ 
keing  now  dead,  the  que/Hon  was,  who  fhould  have  the  refidue  of  the  Falkland 
term  ?  Et  per  Treby  and  Powell  anciently,  if  one  having  a  term  />•  c-  »^- 
4evifed  it  to  A.  for  life,  remainder  to  B.  fuch  remainder  was  void ;  J^*^ 
ill,  Becaufe  an  eilate  for  life  is  a  greater  eftate  *,  and  2diy,  Be- 

caufe  the  term  included  the  whole  intereft,  fo  that  when  he  de« 

vifed  his  term,  nothing  remained  to  limit  over.     Afterwards  the 

hw  altered  ;  for  a  devife  of  the  term  to  B.  after  the  death  of  A. 

was  held  goqdj  and  by  the  fame  reafon  to  A.  for  life,  remainder 

to  B.   For  it  was  but  difpofing  of  the  intereft  in  the  mean  time, 

but  a  devife  to  A.  in  tail,  remainder  over,  is  too  remote  \  fo  if  it 

be  to  A.  and  if  he  die  without  ifTue,  remainder  over.     As  to  the 

principal  cafe,  they  held  that  all  the  remainders  were  good  j  and  that 

thefirfl  devifee,  and  fo  every  devtfee  in  his  turn,  had  the  whole  term 

vefied  in  him,  during  which  the  next  man  in  remainder,  and  fo  every 

9tber  after  him,  had  not  an  aBual  remainder,  but  a  poffibility  of  re^ 

minder,  and  the  executor  of  the  devifor  a  poffibility  of  reverter  ;  for 

there  may  be  a  poffibility  of  reverter  even  where  no  remainder  can 

\t  limited,  as  in  the  cafe  of  a  gift  to  A.  and  his  heirs  while  fuch  a 

tree  (lands,  no  remainder  can  be  limited  over,  and  yet  deafly  the 

donor  has  a  poffibility  of  reverter,  though  no  a£lual  reverfion  ;  a 

fortiori  there  fhajl  be  a  poffibility  of  reverter,  where  a  remainder 

may  be  limited  over  5  for  the  teftator  gave  but  a  limited  eftate, 

and  what  he  has  not  given  away  muft  remain  in  him  \  and  the    [  i  ^5  3 

words  for  life  can  be  no  more  reje£bed  in  the  laft  limitation  than 

in  the  firft.     i  Salk.  231.  pi.  9.  Hill.  9  W.  3.  C.  B.    Eyres  v. 

Faulkland.  • 

40.  When  a  perfon  is  appointed  an  executor,  he  takes  all  as  The  law 
being   named  executor.      Per  Hblt  Ch.  J.    11  Mod.  1 26.    Trin.  J^',*"h^^. 
6  Ann.  B.  R.  Bronker  v.  Cook.  teis,  and 

perfonal 
eft>te  to  the  executor,  by  his  being  named  executor  he  has  a  right  to  all  the  perfonal  eftate.     Per  Tro»  ■ 
lorCb.  J,  11  Mod*  162.  Hill.  6  Ann.  C.  B.  in  cafe  of  Archer  t.  Bokenham. 

41.  At  common  lav  and  before  the  ftatute  of  frauds,  &c.  if  ^ 
man  granted  a  rent  to  A.  his  executors  andqffigns  during  the  life  of  B. 
and  afterwards  the  grantee  had  died  leaving  an  executor  but  no  q/fignee^ 
the  executor  (hould  not  have  had  the  rent,  in  regard  it  being  a  free- 
hold the  fame  could  not  defcend  to  an  executor.  But  now fince 
ibe  Jlatute  of  frauds,  &c.  if  a  rent  be  granted  to  A.  for  the  life  of 
B.  and  A.  dies,  living  B.  A,^s  executors,  is^cfball  have  it  during  the 
(ife  ofB.  Sec  3  Wms.'s  Rep.  264.  cites  it  as  held  by  Ld.  K.  Har^ 

N  3   .  court. 


i6s'  ciEnmnts. 

court:,  4  Dec.  J  7 lo.  In  cafe  of  Rawlinfon  v.  Dutchefs  of  Montagtf 

&  al\ 
The  re-  4^'  A.  poflcffcd  of  an  Exchequer  annuity  for  96  years  by  articles 

porter  makes  on  the  marriage  of  M.  his  fuppofed  daughter  covenants  to  pay  it  to 
V '*f*V  "^^  ^^  ^^^  feparate  ufe,  and  then  to  thefurvivor  of  haroft  and  feme 
diftinaion  fi^  ^f^  i  and  after  to  the  children  of  the  marriage,  and  if  no  cbildf 
be  allowed,    ften  to  be  for  the  benefit  of  A*     The  hufband  and  wife  die^  leaving  a 

of  tcrroir''  ^^'^^»  ^^  ^'^^  ^°°"  ^^*^^*    PerCowper  C.  A.  Jias  not  figncd  the 

hereafter  Order,  not  transferred  tlic  property,  only  covenanted  to  pay,  and  a 

will  be  done  court  of  equity  muft  not  carry  the  covenant  (being  a  free  gift): 

tovwLf.  beyond  the  letter.     aVem.  692., pi.  618.  Trin.  1715.     BaiTe  v. 

with  fuch  Grey. 

remainders 

over  as  cannot  he  done  by  way  of  limitation  of  an  eftate  or  a  tnift.  Ibid.  694.  —  Eyi.  Ab.  361^ 
pi.  16.  S.  C.  Ld.  Chancellor  faid  that  it  was  only  a  covenant  to  pay  in  fuch  minner,  and  iince  it  ne- 
ver was  deVeftcd  out  of  A.  he  woald  not  on  this  bill  on  any  pretence  of  equity  tear  it  out  of  hhn  or  his 
executors,  and  fo  dSfmiflbd  the  bill,  though  he  did  not  at  all  difpute  the  caie  if  it  bad  been  of  a  torn  or  a 
truft  of  a  term  fettled  in  fuch  manner  that  the  remainder  would  not  have  been  good.  But  tfats  was 
thought  at  the  bar  to  be  an  over-nice  diftindtlon.  ■    Gilb.  £qu.  Rep.  97.  S.  C.  in  totidem  ver- 

bis.    But  adds,  that  this  decree  feems  reafbnable,  becaufe  the  admioiArator  comes  for  a  fpectfic  per* 
formance  of  the  covenant,  and  that  be  cannot  do  who  wa$  not  originally  in  contrmplation  or  Intendei 
to  be  provided  for  by  the  covenant,  but  that  the  term  had  actually  been  vefted  to  thefe  ufes,  then  tbe 
intercft  of  the  term  being  veiled  in  the  child  and  tbe  heirs  of  his  body,  as  it  muft  ^C,  if  tbe  fettkment 
had  bech  drawn  according  to  the  covenant,  then  it  muft  have  gone  to  his  adminiftiator.— — ^MS» 
Rep.  BaflTe  v-  Sir  James  Gtay,  S.  C.  Cowper  C*  faid,  he  thought  in  this  cafe  the  defendant  ought  not 
to  be  compelled  by  a  court  of  equity  to  aiUgn  over  the  annuity,  becaufe  the  covenant  is  fatisfied  already 
according  to  the  intent  of  the  parties,  and  this  court  will  not  decree  a  fpecific  performance  of  a  Cove- 
nant further  than  the  parties  ihtended  where  the  intent  is  .according  to  the  rules  of  law,  and  in  this  cafe 
it  might  have  been  fo  limited  \  for  fuppofe  it  run  thus,  (via.)  If  the  child  or  children  of  tbe  inarTU|e 
ftall  happen  to  die  in  the  life  of  Sir  J.  Gray  then  to  go  to  Sir  J.  Gray,  this  is  a  good  Hxnitation  of  a 
chattel  at  law,  becaufe  the  contingency  is  to  happen  in  (he  fpace  of  a  life.     He  admitted,  if  the  legal 
property  of  the  annuity  bad  been  transferred  over,  and  the  trufts  had  been  limited  in  Che  words  of  this 
covenant,  the  contingent  limitation  over  to  Sir  J.  Gray  had  been  void,  but  there  is  a  difference  between 
a  covenant  to  fuffcr  oi.c  to  enjoy,  and  a  transferring  the  property  upon  tiuft  for  fuch  an  one  ;  in  the  firft 
cafe  the  legal  property  lemains  in  the  covenantor,  and  equity  will  not  take  that  from  him,  after  tbe 
parties  have  had  the  full  benefit  of  that  agreement,  but  in  the  other  cafe  the  legal  property  is  out  of  biin» 
and  transferred  to  another  \  and  the  celluy  que  truft  has  an  equitable  intercft  vefted  in  him,  and  tbeie* 
fere  be  ma;  compel  his  truftee  to  aflign  over  the  legal  inteieft  to  him.     Bill  difmifled' quoad  hoc.    MS« 
Kfp.  Trin*  i  Geo.  in  Cant.     Bafs  v.  Sir  James  Gray. 

43.  Dcvife  of  1700/.  to  be  dijfributtd  TLtnomg  the  four  childreil. 
of  B.  at  B.'s  difcretion,  but  not  to  be  compelled  to  pay  it  till  12 

•months  after  teftator's  death ;  one  died  within  fix  months  after 

teftator.     It  was  held  that  no  particular  intereft;  veiled  in  any  one 

[166]    child,  no  apportionment  being  made,  and  the  whole  1200I.  is  a 

fubfifting  legacy ;  fo  nothing  goes  to  the  adipiniftrator  of  the  chiid. 

It  Vern.  744.  Hill.  1716.     Bird  v.  Lockey*  ^ 

44.  J.  S.  lejfee  of  land  to  him  and  his  hdrs  for  three  lives  affigni 
the  whole  efiate^  referving  a  rent  to  hiwy  and  his  executors^  adminifira^ 
tors  J  and  affgnSj  provifo  that  on  non-^payment  he  and  bis  heirs  tnay  re* 
tnter^  and  the  afp^gnee  covenants  to  pay  the  rent  to  y%  ^,  the  nffgnor^ 
his  executors  and  adminiflrators  ;  per  Cur.  here  is  no  rererfion  to 
the  affignor,  and  the  rent  is  exprefsly  referved  to  the  executor, 
and  /^^  provifo  for  tlx  heir^to  enter  is  not  material,  as  long  or  the  re* 
fervation  of  the  rent  is  to  go  tAthe  executor*  For  in  fuch  cafe  the  heir 
is  a  int/lee  for  the  executor ;  this  was  at  the  Rolls,  and  afterwards 
it  came  on  before  Ld.  C.  King,  who  was  of  the  fame  opinion, 

aad 


and  decrsod  it  to  Ac  executor.    Wms/s  Rep.  5^5.   pi.  i6ou 
Trio*  1 7 19.    Jenifon  v.  Ld.  Lexington. 


(Z)     What  Things  the  Heir  (hall  have,  and  what 

the  Executor. 


[Chattels  Perfonal] 


[i.  YF  a  man  buys  divers  j^,  as  tench,  carps,  &c.  and  puts  Cro.S.37a, 
*  them  for  ftore  in  his  pond,  and  dies,  the  executor  (hall  not  ^V^/*'** 
have  thd  fifli,  but  the  heir  who  has  the  water.  Hill.  37  Eliz.  B.  R.>  Birthoio- 
adjudged,  Grat  v.  Pawlet  and  Bartholomew.]  mew  ▼. 

adjudged  that  the  fi(h  in  the  pond  are  the  profits  of  the  freehold,  which  the  executor  (hall  not  haye,  but 
the  hdr  or  he  who  has  the  water.— — Gouldib.  2q.  pi*  24.  Gray  v.  Trow,  S.  C.  adjudged,  that  thqf 

aie  chattels  defcendible. Ow.  lo.  Grey's  cafe,  S.  C.  adjudged.— ~ Went.  Off.  Executors,  53. 

Cjy.  5.  S*  P*  where  the  teflator  hao  the  Inheritance* 

[2.  If  a  man  dies  feifed  of  a  park,  the  heir  fliall  have  the  deer,  7  ^|P'  '7» 
and  not  the  executor.     Hill.  37  El.  B.  R.  per  Popham.]  Trin.'-4 

£liz.  in  the  cafe  of  Swans.  S.  P*  for  without  them  the  park  which  is  an  inhentance  is  not  completer 
Kelw.  11%.  pL  6o.  ad  finem,  S.  P..  Went.  Off.  Executors,  53.    S.  P.  where  the  tef- 

tator  has  the  inheritance^.  ■  ■  But  if  the  teftator  were  but  a  termor  they  are  to  go  to  the  executor  but 
only  as  acceffary  chattels  following  the  eftate  of  their  principal,  viz.  park,  pond,  and  the  fuse  of  C0i» 
pies  in  a  warren,  pigeons  in  a  dove  houfe,  (See. 

3.  Where  a  man  is  bound  to  another  and  his  heirs,  and  the 
Migee  dies  intejiate,  his  heirs  fhall  have  the  a£lion ;  per  Tank.  Arg. 
to  which  there  was  no  anfwer.  Br.  Obligation,  pi.  19.  cites 
49  E.  3.  12. 

4.  The  heir  fliall  have  the  box  or  chejl  with  charters,  if  it  be  S.  P.  Br. . 
fiakd^  and  not  the  executors  5  but  if  it  be  not  fealed,  the  exe-  ^'»»rte«j*« 
cutors  fliall  have  the  box  or  cheft,  and  the  heir  the  charters  \  per  467cites  36 

Cur.  Br.  Chattels,  pi.  18.  cites  22  £•  4.  7,  8.  and  3  H.  7.  15.      h.  6. 26, 

.  27.  ■   ^    ■ 

Ibid.  pi.  52.  cites  3  H.  7.  15.  S.  P.i  .Godb.  371.  pi.  460.  Arg.  S.  ?• 

5.  A.  pawns  to  B.  on  condition,  that  if  A.*s  heir  or  executor 
pays  the  money  by  fuch  a  day,  that  he  fliall  re-have  the  goods. 
UlSti^  heir  pays  the  money  after  A.'s  deceafe,  as  he  well  may,  being  - 
party  to  the  condition,  and  named,  the  executors  cannot  take  the 
goods  out  of  the  heir's  pbifeflion  \  for  it  amounts  to  as  much  as  if 

the  father  had  given  him  the  goods  by  gift  or  by  will  \  per  Fineux.    [  i<$7  ] 
Keilw.  64.  b.  Trin.  20  H.  7. 

6.  A  man  feifed  in  fee  made  a  furnace  of  lead  in  the  middle  of  the  ^^^  Execu- 
hwfty  which  was  no/  fixed  to  the  walls  of  the  houfe,  and  died.  ^^l\'^y 

The  heir  entered.     The  executors  took  the  furnace,  and  the  heir Br.  * 

brought  trcfpafs.     And  per  tot.  Cur.  it  lies  well,  becaufe  it  is  Tref.iafs, 
^cd  to  the  franktcnement ;  for  as  well  is  the  land  the  franktene-  2t«".*C. 
sent  as  the  houfe,  and  therefore  it  fliall  go  with  the  franktcne- 
ment \  and  Fiflier  J.  and  Rede  Ch.  J.  agreed,  that  the  adion 
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lies  ^e\l  by  the  heir;  quod  nota.    Bn  Chattebi   pU  7*   otct 
21  H.  7.  20. 
Br.  Execu-        ^,  g^  of  VJ//J  j&crrf  in  thc  land  in  a  dychouji  at  brenrhoufe^ 

^:L      Ibid-  :' 

S.  C— — >Br.  Trefpaf^y  pi.  2x2.  cites  S.  C. 

Br.  Execu-  g.  &  oi  pales  OX  eftanhes^  and  nvkidows  and  ^a/^/»  tiid  libor^  of  ^ 
****€»»'«  ho^f<^  fl^^^l  go  to  the  heir,  and  yet  they  arc  not  fixed^  but  it  is  npt 
S  c— —     a  perfeft  houfe  without  them,     Ihid. 

Br.  Tref- 

pafsy  pi.  212.  citea  S.  9*  '  ^ 

Br.  Execu-  •  p.  Contra  of  ^Zct/J  ,;  for  the  executor  fliall  have  thii  5  for  it  i^ 
ftT'cftei  ^  pcrfe£l  houfc  without  glafs  \  per  Pollardj  quod  nen  negatur« 
s.c p    Ibid. 

B^.  Tref- 

pais,  pt.  212*  cites  S.  C« 


\ 


Br.  ExecQ.        10.  But  the  heir  (hall  have  the  evidence  concerning  the  land^  zxA 

^*'  ?'•       not  the  executors,  and  yet  they  are  only  chattels  in  thc  anceftor 
95.  citei  •    ^1     r    •        ft  •  J       ■' *  •  '  ♦        » 

s:ci or  m  the  hem    Ibid 

Br.  Trtf- 

pafiT,  pi.' 2 1 2.  cites  $.  C. 

Br.  Execa.        1 1.  A*id  per  Rede  the  heir  ihall  have  tables  dormant^  and  thole 

tors,  pi.       things  cannot  be  attached  in  aflife,  nor  they  cannot  be  diftrained; 

oc.  cues        Ti  •  I  -^       '  • '  .^^      X 

S.C. Ibid. 

Br.  Trcf- 

pifs,  pi.  212.  cites  S.  C. 

Co.  Litt.  12.  A.  covenants  with  B.  that  if  B.  pay  to  Ay.  his  heirs  and  aiV 

R^d'aly!""  Ggns,  500 1.  that  A.  and  his  heirs  ^\\\  fiand  fetfed  to  the  ufe  of  R. 
]^fown,  '  ^^d  his  heirs.  A.  devifed  the  land  to  his  wire  during  the  minoritj 
s.  c.  su  of  his  fon,  remainder  to  his  fon  in  fee,  and  died,  leaving  his  wi^ 
Mich^2t  executrix.  B.  at  the  day  and'  place  tciidercd  the  500L  generally, 
& '24  Eli*.  The  wife,  having  but  an  eftate  for  years  in  thc  land,  took  the 
by  the  two  money.  Held,  that  the  tender  ought  to  be  to  thc  fon,  out  of 
^«fin"the  "^^om  the  inheritance  is  to  be  deveft'ed ;  Arg.  Le.  252.  cites 
court  of  5  Rep.  96.  b.  [Mich.  ^3  &  24  Eliz.  in  thc  court  of 
%ards,vh:ch  Randal  v.  Brown. 

Ld.  Coke-  .«  .         ^ 

ISud  he  obferved. 

13.  A.  devifed  all  his  jewels  to  his  lady,  y^t  YAs  garter  and  collar 
tf.  S.  S.  ih^U  go  to  the  heir.  Ow.  124.  26  Eliz.  in  the  Earl  of 
Northumberland's  cafe. 
Soof^fli  •  14.  If  the  owner  of  z  parky  in  which  are  deer^  haresj  rahUts, 
ahd*d!^M  j^Af^w//,  and  partridges^  his  heir  (hall  have  them,  and  not  his  cxc- 
in  a  dove,  cutors  or  adminiftrators,  bccaufe  without  them  the  park,  which  is 
^ouk,  j*-  aft  inheritance,  is  not  complete,  and  he  had  no  property  in  them  s 
thjft  things  but  they  belong  to  him  ratione  privilegii  for  his  game  fo  kmg  as 
follow  the:  they  remained  in  the  place  privileged.  7  Rep.  17.  b*  Trin- 
^^'«  °f.        34  Eliz.  in  the  cafe  of  Swans.  -^ 

their  prm-       "^ 

t'lpil,  VIZ*  thorp^ki  wancn,  dove^houfe,  poadj  See*    Wentt  Off.  £xt  53* 
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!$•  LeffeefoK  jears  purchafed  trees  growing  upon  the  land,  and 
had  liberty  to  cut  them  within  80  years,  and  afterwards  he  pur-^ 
du^ed  the  inheritance  of  the  land,  and  died.  The  executor  (hall 
pot  ha?e  the  trees,  for  though  they  were  once  chattels,  yet,  by 
the  purchafe  of  the  inheritance^  tliey  were  united  to  the  land* 
Ow.  49*  Pafch.  36  Eliz.  Anon* 

i6.  A.  tenant  for  life  of  an  advowfoiiy  remainder  in  fee  to  B, 
A.  prefeqted  D«  who  was  admitted,  inftituted,  and  induded, 
But  the  benefice  was  void  fbr  not  reading  the  articles  by  the  ftatute 
13  Eliz.  3.  but  D.  continued  in  the  church,  and  fo  by  reputatioii 
was  parfon  all  his  life,  and  diedparfon^  and  no  notice  given  to  A.  of 
the  vtndance  of  the  church  by  not  reading  the  articles.  The  queen 
preleqted,  but  that  was  void  for  wan^  of  notice  given.  A.  an4 
p.  both  died.  Per  Cur.  B.  {hall  prefent,  and  not  the  executory 
of  A.  becaufe  a?  to  A.  the  church  wa§  full  till  notice.  Yely.  7, 
Trin.  44  Eliz.  B.  R.     Greendit  v.  Baker. 

17.  Rent  was  granted  to  A.  and  his  heir^  for  his  life,  and  the 
li?cs  of  B.  and  C.  The  heir  ftiall  have  this  rent  as  a  p^TtyJpecia/Ijn 
mmmUedj  and  as  heir  by  defcent^  though  it  be  not  properly  aa 
eftate  defcendible.  Cro.  J,  282.  pl^  3*  Trin.  $^  Jac.  B.  R. 
Bowles  V.  Poor. 

18.  Trees  fold  by  tenant  in  tail^  if  cut  during  the  life  of  tenant  RoU.  Rep, 
in  tail,  (hall  go  to  the  vendee  and  his  executors,  but  if  not  cut,  i^  p"?*  '^ 
the  heir  Ihall  have  them.      if    Rep*  50.  a.    Mich.    12  Jac.  2^  cafe  of 
laford's  cafe.  Stampe  v. 

*"  Clinton  and 

I.lford,  S.  C.  cites  Com.  259.  45^ 

19.  Tenant  fir Jife  made  a  Uafefir'%\  years^  rendering  rent  at 
Mich,  and  Lady-day^  or  within  13  weeks  after.  The  le^r,  after 
Mich,  and  before  the  end  of  the  13  weeks ^  died;  and  his  executor 
brought  debt  for  the  rent.  Adjudged,  that  the  adion  did  not  lie  ; 
for  in  this  the  lefTee  had  eledion  to  pay  it  at  any  of  the  faid  days, 
and  before  the  laft  day  it  is  not  due ;  and  when  the  leflbr  died 
before  that  day,  his  executors  have  no  right  to  the  rent ;  but  the 
leflbr  being  only  tenant  for  life,  the  rent  is  gone*  But  if  lefor  ha^ 
kadfee^mple^  and  died  before  the  Iqft  dayy  the  heirjhould  have  had  the 
rent  as  incident  to  the  reverfton  ;  but  if  lejfor  had  furvived  both  days^ 
the  rent  bad  been  a  thing  vefed  in  himy  and  his  executor  Jbould  have 
had  it.  But  if  the  rent  had  been  refervedat  Mich,  and  it  be  bebifid 
by  13  weeks f  that  then  it  Jbould  be  lawful  for  the  lejfor  to  enter ^  if  the 
Uffor  furvives  Mich,  his  executors  fliaJl  have  debt  for  the  rent,  bo* 
caufe  then  the  rent  is  due,  and  the  l^  weeks  are  only  a  dijfenfation 
if  the  entry  of  the  lejfor  until  that  time  ;  and  in  this  cafe  it  is  fuf- 
ncicnt  that  the  rent  be  demanded  at  die  latter  day  as  well  as  at 
the  firft,  as  where  the  rent  is  rcferved  at  two  days  in  the  disjunc- 
tive. 4  Le.  247.  pi.  403.  Mich.  12  Jac.  B.  R.  Glover  v. 
Archer. 

20.  For  a  nomine  poern^  the  teftator  himfelf  might  have  an  action 
pf  debtf  and  conlequently  his  executors,  and  yet  the  nomine  poe- 
M  is  an  incident  which  fhall  dcfccnd  to  the  ncir.  But  this  is  by 
^    '  '  '  .  th^ 
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the  common  law,  and  not  by  theJiatHtt  yiH^  8.  34.  ^hich  dod  net 
extend  fo  it,  Co.  Litt.  f.  240.  162.  b. 
Jo.  a  ji.  pi.  2 1 .  Debt  by  executor ;  the  teftator  did  covenant  wtti  the  defini' 
2.  S.  C.  re-  Qfit  that  hejhould  have  and  enjoy  fuch  a  houfe  and  lands  Jhrjix  yean, 
the  defendant  covenanted  for  him,  his  heirs,  his  executors,  and  aC- 
Cgns,  to  pay  to  the  teftator,  his  heirs,  executors,  and  affigns,  a  yearfy 
rent  of  90  /.  during  thejix  years ;  the  defendant  etitertdy  the  fe/tatar 
diedy  and  the  rent  was  behind  for  a  year  after  his  death j  for  whicb 
the  executor  brought  the  adion.  RefoWed  it  was  a  rent,  and  fe 
ihould  enfue  the  reverfion,  and  fliouki  go  to  the  hein  Cro.  C.  207- 
pi.  I.  Hill.  6  Car.  B.  R*     Drake  v.  Munday* 

22.  If  one  recovers  in  a  real  a£):ion  land  and  damages,  and  dies 
before  execution,  the  heir  (hali  ^lave  a  fcire  facias  to  have  execu- 
tion for  the  land,  anci  the  ^:  .  "-^r  the  damages.  Cro.  C.  227. 
pL  4.  Mich<  7Cai.  !>.  K.  in  cafe   >   Beamond  v.  Long. 


folved  that 
k  was  a 

good  re-> 
fervation  of 
»  rent. 
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So  of  a  re* 
covery  by 
^teftator  of 
a  deed  and 
daroagesy 
t}»c  heir 

ih^il  haT«  execution  for  the  deed,  and  the  executor  {:r  tic  damages*  Went.  OCT,  "Ex,  gt,  but  did 
that  in  the  time  of  E.  4.  it  was  faid,  that  ontil  the  heir  fue  >  fcire  facias  the  executors  canooC  for  cxe» 
cuUon  of  the  damages. 

23.  The  teflator  being  feifed  of  iithe^  during  the  life  of  T.  P.  made 
a  leafe  thereof  to  the  defendant y  rendering  rent  ,•  afterwards  the  leffie 
diedj  then  an  adion  of  debt  was  brought  by  his  executor  for  the 
rent  arrear  \  and  upon  demurrer  to  the  declaration  it  was  argued> 
tliat  this  was  a  rent,  and  that  the  executors fh^l  not  have  it,  hecaufe 
it  is  incident  to  the  reverfiouy  for  it  is  a  rent  though  not  in  poinjt  of 
remedy.    It  was  argued  on  the  other  fide,  that  debt  lies  on  the 

'  contraft  which  goes  to  the  executors,  but  perceiving  the  opinioa 

of  the  Court  againft  him,  prayed  a  difcontinuance,  which  iras 
granted.     Raym.  i8*  Trin.  13  Car.  2.  B.  R.  Tippin  v.  GroTcr, 

24.  Mortgagor  agreed  to  convey  his  equity  of  redemption y  but  before 
the  conveyance  executed,  or  tit  money  paid,  he  died.  Decreed  that 
the  heir  {hall  have  the  money,  and  not  the  adminiftiator.  3  Chan« 

•Rep.  63.  22 Car.  2.  Tilley  v.  Egerton. 


25.  Mortgagee  in  fee  enters  for  a  forfeiture,  and  after  fcven  years 
enjoyment  ahfoluiely  fells  the  land  to  J.  S*  and  his  heirs  j  per 
North  K,  the  eftate  fliall  not  be  looked  upon  to  be  a  mortgage 
in  the  hands  of  J.  S-  fo  as  to  make  it  part  of  his  perfonal  eftate^ 
but  it  fliall  be  for  the  benefit  of  his  heir,  Verni,  Rep,  271.  pi.  267% 
Mich.  1684.  Cotton  v.  Ifles, 


2  Freem. 
Rep.  125. 
pi.  143. 
S.  C.  in  to- 
tidem-  ver- 
bis. 

And  if  the 
mortgage 
money  be 
patd  off  the 
lieir  /hall 
have  it. 
Per  Ld. 
Wright.Ch. 
Prec.  265. 
■  Mich.  2  7c6.  an  cafe  of  Noys  y.  Mordant. 

jSalk.iSo^       27.  The  fame  pcrfon  being  patron,  and  parfon  dies,  the  heir^ 

E'^id^'acwrd-  *"^  "*^^  ^^  cxecutor,  fliall  prefent ;  for  all  is  done  in  an  inftant, 

inyly.  the  defccnt  to  heir,  and  the  falling  of  the  avoidance  to  the  executor. 

>?^h'frctxvo  2  Lev.  47.   Mich.    33  Car,  2.  C.  B,  Holt  v.  Bp.  of  Winton,  & 

titles  cor  -        ^t, 

cur  in  an  * 

jnftant  the  elder  ihall  be  preferred* 

4  Chan.  28.  If  A.  makes  a  leafe  or  devifes  an  eftate  for  years,  (he  being 

Cafes,  223.    f^if^4  gf  ^,^  eftate  of  inheritance,)  iorpaynH*nt  of  debts,  if  the  profits 

II  of 
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id  the  land  furmoiint  the  debt,  all  that  remains  (hall  ga  to  the 
Keir  though  not  fo  exprefled,  and  albeit  it  being  in  the  cafe  of 
IB  executor.     2  Vent.  ^59.  Mich.  33  Car.  2.  Anon. 

ap.  Adminiftrator  of  a  copyhold  mortgage  iff  fer  (in  which  there  Vern.  ll«y* 

is  no  covenant  to  pay  the- money,  nor  in  any  fuch  a  furreader  can  H^'^'^* 

there  be  any  fuch  covenant)  ihaU  not  have  the  redemption  money,  cm. 

but  the  heir.     2  Ch.  Rep.  242.   34  Car.  2.  Turnery.  Crane*  C  I7<^  !} 

30.  When  lafulf  are  appointed  or  conveyed  to  pay  debtSy  the  heir  is  Chan.  Rep. 
intitlcd  to  have  the  lands  after  the  debts  paid.  2  Chan.  Cafes,  115^  oiubi^i.'' 
Trio.  34  Car,  2.    Culpepper  v.  Aftom  BromTefl.* 

S.  p.— For 

it  is  a  rtfultiAg  tnift.  Per  Pratt  Ch.  J.  9  Mod.  1S6.  >*  ■  ■  The  heir  can  compel  a  conveyance  in 
Cbaocery  upon  payment  of  the  debts.  Nay,  he  may  determine  what  part  of  the  isoA  the  trufteea  ihaU 
ftU.    Ar;^.  10.  Mod.  237.  Pafch.  11  Aon.  in  cafe  of  Koperv.  Kaddiiie. 

31.  Refidue  of  a  perfonal  eftate  devifed  by  A.  to  be  laid  out  in  Noti,  It  wis 
9  furchafe  and  fettled  on  his  3  daughters,  B.  C.  and  D.  and  the  ^^^  ^ 
heirs  of  their  refpe£live  boydies  for  ever  ;  or  otberwfe  the  hujbands  been  pur- 
of  my  faid  daughtersy^r  nuhat  mcntes  theyjhall  receive Jball  give  bond  chafed  and 
t9  the  exeeutorsy  to  fettle  what  each  Jball  receive  upon  the  child  and  the  wife  in 
children  of  B.  C.  and  D.  part  and  part  alike.     B.  died  (leaving  a  uil,  the 
child)  about  fix  months  after  the  teftator ;  the  child  died  about  fpur  ^'*'*''^ 
months  after  B.     No  land  was  purchafcd.   Finch  C.  difmiffed  the  be^^nl^t. 
hufband's  bill,  who  had  taken  adminiftration  to  B.  and  the  daugh-  by  the  cur. 
tcr,  and  declared  the  hufband  had  no  part  there  in  right  of  B.  be-  ^^y*  ^^ 
caufe  B.  died ;  and  by  the  firfl  part  of  the  claufe  it  was  to  be  laid  q^q^h^  have 
out  in  land,  to  be  fettled  on  the  three  daughters,  and  the  heirs  of  recom- 
their  bodies ;  and  by  the  fecond  claufe  the  hufbands  were  to  fe-  '^"*^^i  ^^ 
cure  what  they  fhould  receive,      2  Chan.  Cafes,  no.    Trin.  tur.    ibidl 
34  Car.  2,     Collet  v.  Collet.  112 

It  was  much 
infifted  on  tot  the  huf^d,  that  he  might  have  given  bond  to  li;cure  the  furplus  to  the  child,  and  fo 
from  bis  child  it  would  have  come  to  him  as  adminiftrator  j  but  feeing  no  intereft  coald  veft  in  the 
child  tilt  the  ^ledion  was  determined,  (it  not  being  material  in  this  point  whether  the  executor  or  the 
buAand  had  the  eledion,)  the  father  could  not  claim  it  as  adminiftrator  to  the  child.  And  then  if  the 
money  had  been  laid  out  in  lan(|>  and  a  fettiement  made  according  to  the  dire^ion  of  the  will,  the  huf- 
band  would  have  bad  no  benefit.  For  there  would  have  been  a  joint  eftate  for  life  in  the  daughters, 
wiih  feveral  inheritance^,  and  no  feverance  of  (he  joinmre  by  the  marriage  and  having  iflue>  and  fo  nd 
^(nant  by  tl^p  curtefy.     2  Vent.  356.  S.  C. 

32.  Devife  oT goods  to  A.  for  lifey  and  after  A.'s  death  to  the  heir 
of  B. — B'  diesy  living  A,  It  was  infilted  that  thefe  goods  were 
only  the  furniture  of  the  capital  houfe,  and  fo  ^uaft  an  heir-loom  ; 
but  per  Finch  C«  they  abfolutely  vefted  in  him  that  was  B.'s  heir 
at  the  time  of  B.'s  death.  Vern.  35.  pi.  34.  Hill.  1681.  Danvers 
V.  the  Earl  of  Clarendon. 

35.  Ceftuy  que  truft  of  a  mortgage  for  1 000  years  afterwards  ^wr- 
(bafed  the  inheritance  in  the  name  of  a  third  perfon,.  and  the  leafe 
was  afligned  to  herfelf.  The  heir  fhall  have  the  leafe  to  attend 
the  inheritance,  and  not  the  adminiftrator.  2  Chan.  Cafes,  156* 
Mich.  35  Car.  2 v.  Langton. 

36.  A.  made  a  fettiement  to  raife  a  portion  of  4000 1.  for  two 
daughters,  to  be  paid  at  the  day  of  marriage  or  age,  and  referred 
9  power  to  order  it  otherwife  oy  his  will,  and  by  his  will  made 

abouc 


170  ^  Crecutortf. 

about  the  fame  time  he  gives  the  fame  fum^  payable  as  dirofied 
by  the  faid  fettlement.  One  dies.  Her  portion  ihall  not  go  to 
her  adminiftratoT,  but  the  heir  (hall  take  the  profits^  and  a  aiffltr^ 
ence  is  taken  between  a  trufl  and  a  legacjj  for  that  a  truft  is  ex« 
pounded  according  to  the  intent  of  the  party,  and  a  legacy  is  go-r 
vemed  by  the  rules  of  the  common  law.  a  Chan.  Rep.  288. 
36'Car.  2.  Pawlct  V.  Pavlet. 

37.  Lands  are  limited  to  the  fecond  fon  in  fee,  provided  that  if 
the  elded  fon  die  without  iflue,  the  fecond  fon  fhould,  within  fi^ 
months  aijter  fuch  death,  pay  1500  /•  to  thejifterj  or  in  default  there" 

'  of  the  lands  Jbould  go  to  the^Jifter  and  her  heirs*  The  eldeft  fon  dies 
without  iiTue.  The  fifter  dies  within  the  fix  months.  Her  heir,  and 
not  her  executor,  fliall  have  the  benefit  of  this  devife,  it  being  by 
way  of  limitation  ;  and  Ld.  Chancellor  faid,  that  relieving  in  fuch 
cafes  would  dedroy  the  known  and  common  difference  between  a 
C  171  3  limitation  and  a  condition.  Vem.  420.  Trin.  2  Jac.  2.  Win-9 
chelfea  v,  Wentwojrth, 

38.  Inheritrix  carves  a  term  for  1000  years  in  tmft  fcnr  her  in* 
tended  hufband  for  life,  and  after  to  her  and  her  heirs.  After* 
wards  the  hufband  and  wife,  by  fine  fur  concefT,  grant  a  term  ef 
2 1  years ^  referving  the  rent  to  hufhand  and  wfe^  and  the  heirs  of  the 
lufife.  The  rent  fliall  go  to  the  heir;  per  Lord  Jcfferies.  2  Vcm.  62. 
pi.  55.  Pafch.  1688.     Saunders  v.  Beale. 

Chan.  Pi«c.  39.  By  marriaee  fettlement  a  term  was  to  commence  after  the 

195.3.  C.  de^^eafe  of  the  furvivor,  to  raife  3000/.  in  12  months  for  daughters 

Kep.  454.  *  portions.     There  being  only  one  daughter,  the  fiither  by  will  devtfes 

s.'c the  trujl  lands  to  make  good  the  wife's  jointure,  and  to  r^r^  3000L 

Cafes  ^26*  f^^  ^^^  daughter's  portion.    This  being  a  portion  to  be  raifed  out  of 

{D}  pi.  a. '  the  land,  it  fliall  not  be  raifed  for  the  adminiftrator  of  the  daughter, 

s.  c.  and  ^ho  died  at  fiye  jears  pld,  before  fhe  had  occafion  of  a  portion^ 

^«t  ?hr"'  ^^^  ^'^^  merge  in  the  land  for  bi;ncfit  pf  the  heir.     2  Vcrn.  439, 

daughters  Pafch.  1702.     Btucn  v.  Brucn. 

died  within 

the  7  2  months^  tt^ough  it  Aots  not  appear  in  %  Vcm.  439.  ■  ■  "^  ■  [Ncithor  do  I  obicrye  the  S*  P.  me^ 

tiooed  «;iiher  in  Chan.  Pcec  or  2  Freetn.  Rep. J 

40.  7erm  raifed  for  a  particular  pJtrp:fe^  when  that  purpofe  is 
anfwered,  the  heir  fliall  have  the  beneiir  of  the  trull  of  die  furplus 
of  the  term,  but  he  fhall  have  it  as  a  term  which  mufl  go  in  a  courfe 
of  adminyiration^  and  not  in  a  courfe  of  dcfcent ;  and  per  Commif« 
iioners  decreed  accordingly  for  the  heir^s  adviinijlrator^  and  not  the 
heir's  heir.     2Vern.  139.  Pafch.  ^690.     Levet  v.  Needham. 

41.  Leafe for  three  lives  to  J5.  by  dean  and  chapter,  habend*  to  B. 
l»is  executors^  adminillrators,  and  aiTigns,  for  three  lives.  This  is 
an  inheritable  eilate,  and  fhall  go  to  the  heir  \  per  Ld.  Somers. 
2  Vern.  320.  Mich.  1694.     St.  John's  College  v.  Fleming. 

Lands  dcvi-  ^2.  Lands  devifed to  his  executors  to  be  lolAfirpajmetil  (fdehis^ 
fold?o^  and  further  wills,  tliat  j/"  tliere  fhould  he  2ny  furplus  after  his  debts 
payment  of  paid,  it  fhould  be  deemed  part  of  his  perfonat  ejlate^  and  go  to  bh 
debts,  the  executors :  yet  executors  were  decreed  to  account,  and  pay  over 
Tu^^uthe  ^^  furplus  to  the  next  of  kin.     2  Vcrn.'3(Ji.  pi.  325.  Mich. 

169*1 


1698.  in  the  cafe  of  Bailey  t.  Powel,  cited  as  Sir  William  >»<><)<  of 
Baffct's  cafe.  I^^?T'"** 

IS  dilcharg- 
ei,  and  not  cootrlbotory  j  but  it  11  otfaerwife  in  cafe  of  •dminiftraton.  Lev.  203.  Hill,  i ft  4^  19  Car.  i« 
Feltliaai  v.  Harieftoa. 

43.  A.  having  intailed  his  lands  on  his  fon,  fubje£t  to  a  mort-  2  Fteem. 
gage  term  of  looo  years,  for  payment  of  6000I.  devifed  his  leafe-  j?*^'  *,^3« 
hold  and  perfonal  eftate  to  pay  his  debts  and  legacies,  and  direfls,  name  of 
that  if  his  perfonal  eilate  is  applied  to  pay  the  mortgage,  the  looo  Yatev.  Fet- 
years  term  fhould  be  kept  on  foot  to  make  good  his  daughter's  por-  Jh^^g^'  ""'^ 
tion,  and  gives  her  3000L  to  be  paid  at  21  or  ffTarriagey  if  married  nuiih  Li.  Keeper 
ewfmty  if  ftoi,  loool.     She  died  at  fix  years  old-     Per  Cur.  it  is  ^"«l»t 
within  the  rcafon  of  Ld.  Pawlet's  cafe  ;  befides,  the  devife  is  cort^  !i*wnditlwi 
tingetft  on  her  marrying  with  confent,  fo  the  portion  not  to  be  raifed  piecedent, 
for  the  benefit  of  the  adminiitrator,  but  bill  difmiflcd.  2Vcrn.4i<J.  ^^iailoM 
Hill.  1760.     Yates  v.  Fcttiplace.  aid?if  mj 

daughter 
many  with  condent  of  my  wif^I  give  3000 1.  Chan.  Free.  140.  pi.  t»i.  S.  C.  and  bill  dif. 

mifled  by  the  Maftev  of  the  Rolls  and  Ld.  Keeper,  and  the  difmliiion  affirmed  in  the  Houfe  of  Lords. 

44.  Held  that  ^  furnace ^  though  fxed  to  thefreeboldj  and pur^    C  '72  J 
Aafed  ioiii  the  houfe^  and  ^Ifo  hangings  muled  to  the  ivally  (hall  go  to 

die  executor,  and  not  to  the  heir,  andifo  determined  contrary  to 
Herlakenden's  cafe,  4  Rep.  2  Freem.  Rep.  249.  pl.  316.  Tria. 
1701*  in  Cane.     Squier  v.  Mayer. 

45.  A  term  for  500  years  in  truft  to  pay  debts  ^  and  four  years  of-  9  Mod.  187, 
tenvards  to  attend  the  inheritance^  as  foon  as  debts  are  paid;  it  is  a  S-  ^'  cited 
truft  for  the  heir.  2  Vern.  645.  Hill.  1 705.  in  cafe  of  Countefc  of  ch.^i"  a 
Brifttl  v.  Hungerford,  cites  it  as  the  cafe  of  Cook  v.  Gnavas.  ic  wal  a/. 

firmed  in 
parliament  171^,  15th  May. 

46.  A.  having  two  daughters,  devife  J  a  mortgage  infee^  on  which  Chan.  Free. 
he  had  entered,  as  his  lands  in  fee,  to  his  two  daughters  and  their  heirr,  ^^^^'  ^*  ^* 
and  another  mortgage  on  which  he  had  not  entered,  to  them,  their  cordingiy.' 

executors^  &c.    One  of  the  daughters  dies.    Her  (hare  of.  the  lands ^  »'*>• 

in  fee  fliall  go  to  her  heir,  and  not  to  the  hufband  her  admini-  f?s*.  c*^^^, 
ftrator  j  for  though  it  was  but  a  mortgage,  as  between  A.  and  the  cigca. 
mortgagor,  yet  A.  intended  thofe  lands  to  go  as  real  eftate  to  his 
daughters,  and  the  adminiftrator  of  the  daughter  that  is  dead  fhall 

'hare  no  part ;  per  Cowper  K.    2  Vern.  581.  pl.  524.  Hill.  1706, 
Noycs  and  Ux'  v.  Mordant. 

47.  Devife  was  of  204)  I.  a  year  for  16  years,  to  pay  debts  and 
legacies,  yet  the  furplus  was  adjudged  a  truft  for  the  heir. 
2  Vern.  645.  in  the  cafe  of  the  Countefs  of  Briftol  v.  Hungerford, 
Hill.  1709.  cites  it  as  the  cafe  of  Sir  Cyril  Wyche  v.  Packington. 

48.  A  mortgagee  of  a  term  had  a  decree  toforeclofe,  and  the  heir,  ch*n.  Free. 
an  infant,  to  convey  the  fee  upon  payment  of  20/.  at  her  full  age,  3ss.pi.x57. 
unlefs  caufe,  &c.  in  fix  months  after  age.  A.  before  any  con-  ?'^'*^'J' 
veyance  of  the  fee  affigns  the  term  to  J.  S.  in  truft  to  attend  the  ulgiy^^"'  ^ 
iimeritance  when  it  fhould  be  conveyed  to  B.    The  20].  was  not 

aid,  nor  any  conveyance  made  of  the  inheritance  to  B.  during  his 
ifc  \  but  becaule  oi  the  decree^  and  A/s  covenant  to  convey,  it 
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14.  Ill  trefpafs  quare  vi  &  armis  fedulam  fuaxn  frcgit  eta^fior^ 
tavit,  defendant  faid,  that  the  feat  was  in  the  church  of  D.  whereof 
J;  N.  was  parfon,  and  he  by  his  commandi  &c.  Eliot  faid,  this  is 
no  plea,  for  a  feat  is  a  chattel,  and  not  parcel  df  the  franktenc* 

'  liient*     But  Butler  e  contra ;  fpr  it  is  fixed  to  the  franktenco^ent^ 

therefore  parcel^  a$  a  f umaCe,  &c.  Pet  Fairfax,  ncvdiex  furnace 
notfatts  are  parcel,  nor  booths  in  a  fair^  nor  table  dormatit.  And 
per  Hufley,  it  feems  ^hat  feats  in  a  church  is  fpiritual  matter,  and 
therefore  fhall  be  ordered  by  the  ordinary,  and  that  every  one  may 
remove  the  feat  for  their  eafe,  if  he,  &c.  has  h^  it  there  by  pre^ 
fcription.     Br.  Chattels,  pi.  11.  cites  8  H.  7.  12. 

15.  An  interejfe  terfnini  is  a  dhattel.  PI.  G.  150.  3  Mar* 
Throgmorton  v.  Tracy. 

16.  Where  rent  was  granted  to  a  man  in  fe^,  and  if  unpaid,  &c. 
that  he,  his  heirsj  &c.  may  enter  and  take  the  profits  to  him,  his 
heirs,  and  afligns,  and  to  retain  till  he  is  Jatisfied  fuch  a  fum^  it  is 
a  chattel*  Arg.  2  Roll.  Rep.  13.  in  Havergil  and  Hare's  cafe^ 
cites  4  Rep4  8t.  Mich.  41  &  42  Eliz.  Sir  Andrew  Corbet's 
cafe» 

17.  When  recognisances  are  forfeited,  they  are  but  chattels  pcr« 
fonal.     12  Rep.  2.  Pafch.  4  Jact     Ford  v.  Sheldon. 

1 8.  If  lands  are  conveyed  to  the  ufe  of  A.  and  B.  and  their  heirt 
till  I  oooL  be  raifed,  it  is  a  fee  fimple  limited  or  conditional.  The 
diflPerence  is  between  a  limitation  of  a  ufe  to  A.  until  loool.  raifed, 
that  perhaps  in  a  ufe  may  be  s^  chattel,  but  if  to  A.  and  B*  untH 
fo  much  be  raifed,  perhaps  it  is  doubtful.  Per  Bridgmau  Ch.  J. 
Cart.  107.  Mich.  18  Car.  2.  C.  B. 

19.  If  the  limitation  was  to  A*  and  B.  and  their  heirs  for  fo  ^^utny 

years  asjball  be  from  fuch  a  time  to  fuch  a  time^  it  had  oeen  bUt  a 

term,  it  makes  it  not  a  fee  fimple  what  was  after  qualified  to  a 

term  for  years.     Arg.   Cart.   i66.    cites  10  Rep.  85.    Loveis's 

cafe. 

Dertof  20.  Leafe for  years  is  real.     Went.  Off.  Ex.  52* 

entail  is  not 

a  chattel,  for  it  Is  inheritance  as  the  land  is,  and  of  the  nature  of  the  fand,  and  iliall  go  to  the  Ytt^im 

Per  Fairfax  And  HufTey.     Br.  Charters  de  Torre,  &c.  pi.  53*  4  H.  7.  10. 

But  if  a  deed  of  feo^'ment  be  given  to'  mc  of  land  to  which  1  make  no  title^  this  is  only  a  chattel  ia 
me*     FerPigot*    Qood  non  negatur.     fir.  Chattas  de  Terre>  9ei^  pi.  57.  8  £.  4.  3. 

21  •  So  ward/hip  of  lands  held  by  knight  fervke.    Went.  Off, 
Ex:  53. 
C^753        23.  So  extent  upon  judgments^  ftatutes,  or  recognizances.  Wcnf.- 
OflF.  Ex.  53. 

24.  Things  ifluing  out  of  houfes  of  land,  as  rents ^  commonfj 
efloverSy  &c.   coroJies,  advo^vfonSf  tithes,  fairs,   markets^  profits  ^ 
leets,  &c.  which  tedator  had  for  years,  zvt  chattels  real.    "Went. 
Off.  Ex.  53, 54.  .  ^  .  ^ 

25.  The  year,  dax  and^'ofie  forfeited  to  the  crown  on  atfaind^ 
of  felony  is  but  a  cliattel,  and  thougti  granted  to  one  and  his  heirs 
\^  the  king,  yet  fhall  go  to  the  executor  a^d  ndt  to  the  heir^ 
Went.  Off.  Ex.  54. 

2tf.  Wardfhif 
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^6.  Warijbip  of  the  body  whether  by  tenure  or  aflignmcnt  was  Br.Chattcis, 
a  chattel  real  in  refpeB  of  the  tenure  of  landy  and  waa  for  years^  iaH.I'.^iI 
Viz.  till  2 Xy  or  marriage.    Went.  Off.  Ex.  52,  53.  ^ 

27.  So  7L  villain  for  years  (as  by  grant  for  a  term  from  him  that 
had  the  inheritance)  is  a  chattel  real.     Went.  Off.  Ex.  53. 

28.  An  apprentice  feems  to  be  only  a  perfonal  chattel.  WenU 
Off.  Ex.  53. 

29.  Becaufe  not  fpringing  out  of  any  real  root  as  war^ibip  an4 
villenage  do,  but  out  of  mere  contrail.     Ibid.  56, 

27.  The  intereft  in  a  debtor  in  execution  for  debt,  or  more  proi- 
perly  in  his  liberty^  feems  only  a  perfonal  chattel.     Went.  Off, 

^-  S3- 

28.  So  oi  zprifomr  taken  in  the  warS'>     Went.  Off.  Ex.  53. 

29.  Any  intereft  out  of  land  in  which  the  grantor  has  only  ^ 
term  though  ever  fo  long,  and  though  he  grants  it  in  tail^  or  for 
life;Uimiting  it  ^s  a  freehold,  can  be  no  other  than  a  mere  chat- 
tel,  ^ent.  Off.  Ex.  55.  fays  partus  fequitur  ventrem* 

30.  ixtent  upon  aflatute  is  but  a  chattel  notwithftanding  it  is 
delivered  to  the  party  as  a  freehold,  viz.  ut  liberum  tenementum^ 
but  that  makes  it  only  to  be  quaii  liberum  tenementum  as  to  th^ 
jnaintaining  of  affife  if  wrongfully  put  out.  Went.  Off.  Ex.  55. 

31.  Patentee  of  landy  or  other  hereditament,  nvhereof  a  traitor 
fjoasfeifed  in  right  of  his  nvifej  has  only  a  chattel  intereft  in  the  pro- 
fits, though  granted  to  him  and  his  heirs,  and  it  ihall  go  to  his 
executors.  Went.  Off.  Ex.  55. 

32.  Dung  in  a  heap  is  a  chattel,  but  \f  fpread  on  the  land  it  is  All.  3r,  31, 
not.    PerHoUJ.     Sty,  66.  Mich.  23  Car.     Carver  v.  Pierce,       l^^^lf" 

33.  Grafs  grooving  is  part  of  a  freehold,  and  not  a  chattel.  s'.c.«fs!p, 
3  Saik.  161-     cites  i  Vent.  187.    Hill.    23  &  24  Car.  2.    B.  R.  by  Roll. 
Emerfon  v.  Emerfon. 

34.  Intereft  under  an  extent  of  lands  on  a  judgment  by  elegit  is 
but  a  chattel  intereft ;  per  Jefferies  C.  Vem.  398.  Pafch.  1686, 
in  cafe  of  Clobery  y.  Simonds. 

35.  Commanding  is  a  chattel,     3  Salk.  160.  pi.  3.  Anon.  Vent.  187. 

24  Car.  2.  jB»  R.  Bmcrron  y.  Emerfon.  S.  P. 

36.  So/r^x^rOTiz/fff  are  not  goods  and  chattels.  iiMod.  113.121.  But  if  one 
Pafch.  and  Trin.  6  Ann.  B.  R.  The  Queen  v.  Harris.  ^^^^\  *"*"^  . 

^^^  in  fee,  anf 

«iceptj  fath  and  fach  trees,  this  is  a  chattel  Intereft.  Went.  Off.  Ex.  60 So  of  trees  fold  to  J.  2i« 

»ho  dies  before  felling  thein>  the  executor  of  J.  S.  ihall  have  them.     Went.  Olf.  Ex.  6o. 

37.  A.  feifed  in  fee  devifed,  tliat  if  his  perfcnal  eflatefhould  not 
hfufficientto  pay  bis  debts  and  legacies^  then  his  executor  fjouidrecdv^ 
the  profits  of  bu  real  eflatefor  the  payment  thereof  and  after  payment 
he  devifid  the  real  ejate  to  B.   ilfc.     The  executors  have  only  a 

chattel  intereft.     Wms.'s  Rep.  505.  509.  fays  it  was  fo  held  in  the    f  1 7^  1 
Houfe  of  Lords,  upon  taking  the  advice  of  all  the  judges.  22  M^y  • 
1717.  on  the  appeal  of  Coppen,  Baruardifton,  &p. 
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(2b  3)    What  Executors  muft  do  in  FaTOur  of 

the  Heir. 

1,  ^T^HE  fithir  tfA,  articles  nvith  J,  S.  a  carpenter^  to  huili  an 
^  houfty  and  covtnvLnts  U  payj.  S.  J  000  L  to  buiU  it,  hut  J. 
ieftrt  the  hdUsng  dies  inieftate.  The  heir  of  A.  on  whofe  eftate  this 
beufe  fvas  to  be  built,  brought  a  bill  againft  the  euiminiftratrix  of  A, 
to  compel  her  to  perform  this  agreement  fpeetfically,  and  decreed  ac- 
cordingly.    aVem.  322*  pi.  310.  Mich.  1694.    Hohr.Holt. 

2*  Articles  on  marriage,  thereby  money  is  agreed  to  be  laid  oat  m 
land,  and  fettled,  in  default  of  iffue  male  of  the  marriage,  on  the  buf" 
hanJ^s  brother,  fhall,  ^the  hu/band  dies  nvithoat  iffue  male,  and  leaving 
only  daughters,  be  performed  in  fayour  of  the  brother,  though  die? 
were  voluntary,  and  though  the  hufband  might- have  barred  fuch 
remainder.  3  Wms.'s  Rep.  223.  Mich.  1733.  cites  2  Wms.'s 
Rep.  (594.)    Vernon  V.  Vernon. 

3 .  A.  covenants  far  himfelf  and  his  heirs,  that  he  vnll  purchafe  lands 
and  fettle  the  fame  on  himfelf  for  life,  remainder  to  Ins  mfe  for  Rfe, 
remainder  to  his  firfl,  ^c'fon,  remainder  to  himfelf  in  fee.  Equity 
will  compel  the  executor  to  lay  out  the  money,  mough  the  heir  is 
both  debtor  and  creditor.  3  Wms.'s  Rep.  224.  Mich.  1733* 
Xicchmere  v.  Ld.  Carlifle. 

(Z.  4J    What  Things   (hall   not  go  cither  to  the 

Executor  or  Heir. 

Donatio  Caufa  Mortis. 

I.   A  Donatio  caufa  mortis  is  in  fraud  of  Ae  cufiom  of  Ldfkbn. 

•^  Fin.  Rep.  16.  Mich.  25  Car.  2.     Dethick  v.  Banks. 

t^m.  Rep.         2.  A  donatio  caufa  mortis  is  where  a  man  lies  in  extremity,  or 

ty  S.  C.     being  furprifed  with  iicknefs,  and  not  having  an  opportunity  of 

making  his  will,  but,  left  he  ihould  die  before  he  can  make  it,  he 

gives  with  his  own  hands  his  goods  to  his  friends  about  him. 

This,  if  he  dies,  (hall  operate  as  a  legacy ;  but  if  he  recovers, 

then  the  property  thereof  reverts  to  him.  Per  Ld.  Cowper,  Chaa. 

Prec.  269.  pi.  220.  Mich.  1708.     Hedges  v.  Hedges. 

3.  A.  by  will  gave  B.  500I.  and  fome  months  after  A.  by  parol 
(which  he  called  his  fcrvants  to  be  witnefles  to)  gave  her  a  hair 
trunh,  and  often  afterwards  remembered  them  of  his  having  made 
to  B.  fuch  gift,  and  it  was  in  thefe  words :  I  give  to  my  t^ufn  B. 
this  hair  trunk,  and  all  that  Is  contained  in  it,  and  gave  her  the  key. 
Afterwards  A.  makes  a  new  vuill,  and  revokes  all  other,  and  gives 
B.  I  cool,  but  fays  nothing  of  the  hair  trunk,  and  this  will  was 
^  «  about  three  years  after  the  firfl  will*  Upon  opening  the  trunk  were 
t  ^7 '  J  found  a  tally  for  500 1.  &c.  Ld.  Cowper  took  notice  that  it  was 
agreed  that  a  donatio  caufa  mortis  was  revocable^  and  differed  no' 

tting 
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^^^g  fi^^  4  ti^i^,  and  thought  in  this  cafe  were  onljr  two  pointc ! 
I  ft.  If  the  tally  was  fully  proved  to  have  been  in  the  trunk  at  the 
time  of  the  gift,  adly.  If  the  will  was  not  a  rcvocation-of  it» 
As  to  the  firfty  fuch  donations  being  of  the  fame  kind  with  the 
will,  ought  to  be  fnliy  proved  in  ail  its  circumftancesy  and  that  A. 
did  not  mention  the  tally,  when  he  fo  often  mentioned  the  trunk. 
Was  ftrange.  As  to  the  fecond,  that  the  fecond  will  revoking  all 
ibmier  wUls  was  a  fatisfaiEkion  equivalent  to  a  revocation,  and  the 
I  cool,  thereby  given  her  was  a  recompence,  unlefs  fhe  could 
prove  that  Ah  intended  it  otherwife  ^  for  if  fhe  could,  then  the  do- 
natio -caufa  mortis  muft  have  flood,  and  fo  revtrfed  a  decree  of 
the  Mafter  of  the  RoUs.  Chan.  Free*  300.  pL  234.  Trin.  17 10. 
Jones  ▼.  Selby. 

4.  A.  made  B.  his  executrix  txid  refiduary  legateej  and  afterwards 
^ave  ajpecie  bill  of  100 1,  to  jf.  S,  to  deliver  over  to  C.  in  cafe  A,Jbould 
fdie  ofthatfichn^Sy  which  accordingly  happened.  C.  brought  a  bill 
for  the  looL  note.  And  Ld.Cowper  held  the  cafe  not  fo  ftrong 
as  if  A.  had  fpeciiically  devifed.this  looh  note  [to  B];  for  de^ 
▼ifing  the  refiduum  is  only  the  reft  of  his  eftate,  that  he  fhould  not 
by  will  or  otherwife  difpofcr  of.  But  this  lool.  note  is  a  gift  in 
teftator's  ]ife*tirae,  donatio  caufa  mortis,  and  the  pofieffion  tranf- 
mitted,  and  the  will  did  Aot  hinder  tcftator  from  giving  away  any 
part  of  his  eftate  abfolutely  or  conditionally;  and  decreed  C. 
the  lool.  with  cofts.  Wm&'s  Rqp.  404.  HiU.  1717.  Drury  v« 
Smith. 

5.  But  ^h/ttt  jewels  were  given  away  by  teftator,  by  way  of  do^ 
natio  caufa  mortis,  the  Mafter  of  the  Rolls  doubted  whether  this 
was  good  agtdnfi  debts*  Wms/s  Rep.  406.  ip  a  nota  th^re  cites 
Sth  Dec.  1718.  Smith  V.  Cafen.— And  the  reporter  fays,  that 
it  feems  not,  they  being  given  in  cafe  of  the  donor's  death,  and  in 
fuaure  <^  a  legacjj  which  therefore  would  be  frauduletit  as  agoing 
creditors*     Ibid. 

6i  An  hu/bandf  lying  on  Ins  deatih-bed,  delivered  a  purfe  of  100 
gtaneas  to  bis  wife,  and  bid  her  apply  ii  to  no  other  ufe  but  her  own  / 
this  was  held  by  the  Mafter  of  the  Rolls  clearly  to  be  donatio 
caufa  mortis,  becaufe  the  hufl>and  was  then^  languifhing  on  his 
death-4)ed;  and  alfo,  becaufe  the  huiband  could  not  otherwife 
give  to  his  wife,  and  faid  that  this  was  in  nature  of  a  legacy  to 
her.  Wms.'sRep.  441.  Trin.  1718.    Lawfon  v.  Lawfon. 

7.  And  alfo  he  gave  a  bill  to  her,  drawn  by  him  on  a  gol<i- 
fmith,  to  pay  her  lool.  to  buy  her  mourning,  and  maintain  her 
till  her  jointure  comes  in.  It  wa?  held  by  the  Mafter  of  the  Rolte, 
that  donatio  caufa  mortis  need  not  be  proved  with  the  teftator's 
will,  neither  need  any  fuch  gift,  though  in  nature  of  a  legacy,  b© 
fo  proved ;  for  that  they  operate  as  a  declaration  oftruft  upon  the  exA 
cutor.     Wm8.*sRep.  441.  Trin.  1718*    Lawfon  v.- Lawfon. 

8.  C.  after  making  his  will,  three  pr  four  days  before  his  death^ 
gave  X>.fofmi  Bank  notes  to  her  own  uft  if  he  died,  elfe  to  be  returned: 
on  his  death,  A.  who  was  his  executor,  on  inquiring  into  the  affair^ 
faid,  h^  was  vfry  willpleafed  that  they  were  given  herj  fhe  dcfired 
A.  to  keep  the  jiotes  for  her^  and  employ  theaji  t^  the  beft  advan** 

O  z  ta|c 


^i  77 1 


^xttnttmt. 


tage  for  her ;  he  took  them,  and  gave  her  A  ndte  for  thehi )  tixt 
having  after  married  contrary  to  his  inclination,  he  refufed  to  de- 
liver up  the  notes ;  on  which  a£lion  was  brought  on  his  note, 
and  a  recovery  and  damages.  Bill  was  brought  here  to  be  re- 
lieved, but  relief  denied^  <Curia,  You  come  here  to  be  relieved 
agatnft  the  note,  which  cannot  be,  but  on  the  foot  of  fraud  ^  at 
[  178  ]  the  time  of  giving  it,  the  whole  affair  was  examined  \  it  is  not  t^ 
legacy  J  nor  is  there  any  occafionfor  the  executor^s  ajfent  to  it ;  it  is  not 
a  gift  at  common  law,  but  in  view  of  death  \  here  are  exprefs 
words ;  but  if  he  had  u&d  no  words,  and  had  been  near  death, 
it  had  been  looked  on  as  a  donatio  mortis  caufa  \  it  is  a  tejlamentary 
legacy y  of  which  the  common  law  takes  notice f  but  not  provable  in  the 
ecclefiaflical  courts  it  is  only  queftionable  here ;  and  the  executor's 
aiTent  is  not  neceflary,  becaufe  he  might  die  inteftate.  This  fur- 
ther differs  from  a  legacy,  which  depends  folely  on  the  difpofing 
words ;  but  in  a  donatio  mortis  caufa  mujl  be  a  delivery^  which  is 
fomething  more ;  fo  bill  difmiffed  with  cods.  This  caufe  was  re- 
heard before  Ld.  Chan.  King,  Auguft  6th,  1725,  and  affirmed 
the  decree,  only  he  altered  it  in  refpe£l  of  the  defendants  cofts, 
who  being  truftees  fliould  have  it  out  of  the  eilate  ;  but  inclined 
to  have  ordered  a  trial  at  law,  had  A.  not  given  a  note.  Sel. 
Cafes  in  Chan,  in  Ld.  King'sTime,  14,  15.  Pafch.  11  Geo.  Afli- 
ton  V.  Dawfon  and  Vincent. 

9.  In  every  donatio  caufa  mortis  delivery  mtifl  be  tnade  by  the 
party  in  his  laftfichiefsy  and  it  may  be  to  a  wife  being  in  nature  of 
a  legacy,  but*  need  not  be  proved  with  the  will.  3  Wms^'s 
Rep.  357.  Trin.  1735.     Miller  v.  Miller  &  al'. 

I  o.  There  can  be  no  gift  of  a  bond  or  chofe  en  aBion  by  ^vay  ofdona^ 
tio  caufa  mortis^  neither  can  any  thing  operate  as  fuch  vrithout 
having  been  delivered  in  the  teftator's  life-time  by  him  or  his  or- 
der.    3  Wms.'s  Rep.  358.  Trin.  1735.    Miller  v.  Miller  &  al*. 
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What  Things  the  Wife   (hall  have,  and 
not  the  Heir  or  Executor.] 

Paraphernalia. 


[l.  |T  feems,that  true  name  ol  tliis  is  paraphernalia,  or  bona pa^ 
^  rapherna  ;  for  by  the  civil  law  bona  parapherna  funt  qua 
mulier  ultra  dotem  adfcrt  taken  from  the  Greek  word.  &  de  his 
'bonis  maritus  admin iftrationem  habet  ita  ut  fine  fpcciali  uxom 
mandato  &  agere  &  convenire  poflit.  Minfing  upon  the  Initi- 
tutes,  97.] 

[2.  The/rfiV  cuflomsde  Normandie^  chap,  de  Donaires  de  Femes, 
f.  395.  bona  paraphernalia  ought  to  be  under/food  of  moveables  ferv 
ing  to,  the  ufe  of  the  wifcy  as  ferving  b^ds,  robes,  linenj  and  other 
things  of  like  nature  \  whereof  tlie  judge  fliall  make  an  honed 
diftribution  to  the  widow  in  being,  in  regard  to  the  quality  of  her 
.mnd  i^r  Iftf/band,  calling  ncvcrjitelels  the  heir  ^ud^reduorss  pro- 

ride<l 
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tided  that  the  feid  goods  do  not  exceed  the  moiety  of  a  third  of  the  cwnot  claim 

moveables^  and  neverthelefs  where  the  moveable  (hall  be  hut  little^  nc^asVTch 

fhe  (hall  have  her  bed,  her  robe  and  her  coffer.     (It  leems  that  which  laft  ' 

this  agrees  wKoUy  with  p^raphonalia  in  our  law.)  »,  «thcr  a 

cburcb,  it  being  to  be  laid  oat  upon  the  book.     2  Wms.'a  Rep*  79*  Trio.  1722.  in  cafe  of  Buiton  t* 
Pierpotnt,  ci^  Gibf.  Cod.   1  Part.  519. 

[3.  There  is  mention  made  of  this  in  our  lawj  where  it  is  named  *  S*"*  '^ef- 
imfaraphonalia,  as  12  H.  7.  23.  *  18  E.  4.  II.  b.]  *,7ciSs'^» 

[4.  Thcapparel  of  the  wife  is  called  bona  paraphonalia.  1 8  £.4. 11  .b« .  s.  c.  but 
Per  Vavifon]  ?«»« s:  p. 

••  ^    but  only  that 

the  word  is  paraphernalia. 

« 

[j.  The  feme  after  the  death  of  the  baron  fliall  have  her  necef   [  179  ] 
firy  apparel  for  her  body,  and  not  the  executors  of  the  baron. 
37  H.  6.  28.] 

[6.  So  the  feme  (hall  have  convenient  apparel  for  her  body,  and  ^^'  Adml- 
not  the  executor  of  the  baron.     33  H.  6.  qi.  b.   Brook,  Execu-  °J^"^"'.> 

-  V^  P  '  pi.  6.  cites 

lore,  19.  J  s.c.&s.P, 

admitted. 
■  FItgh.  Executor,  pi.  14. 

[7.  But  after  the  death  of  the  baron  the  feme  fliall  not  have  ex^  Br.  Admi- 
eeffive  apparel,  but  the  executor  fhall  have  them.  33  H.  6.  ^i.  b.  "1^1*^/'  . 
i}rook|  Executors,  19.J  s.  c.  but 

fays  it  is 
doubted  there  if  (he  fiiould  have  czceflive  apparel. 

[8.  If  the  baron  delivers  to  the  wife  a  piece  of  cloth  to  make  a  gar^ 
ment  and  dies,  though  this  was  not  made  into  a  garment  in  the  life 
ef  the  baron,  yet  the.  feme  fhall  have  it,  and  not  the  executor  of 
the  baron,  inafmuch  as  it  Mras  delivered  to  her  to  this  intent ;  but 
againft  debtee  of  the  baron  the  wife  Ihall  not  have  more  apparel  than 
k  convenient.  Mich.  40&4iEliz.  B.  R.  Harwell  against 
Harwell.] 

[9.  A  chain  of  diamonds  and  pearl  worth  370 1.  being  uftially  worn  Though 
by  a  feme,  who  was  the  daughter  of  an  earl  of  Ireland,  and  a  baron  J5e^„^'r 
of  England,  and  the  wife  of  a  knight  and  aferjeantat  law  of  the  king,   tate,  or  by 
fliall  be  bona  paraphonalia,  fo  that  the  baron  cannot  devife  them  *''^  ^^^ 
from  the  wife,  but  the  devife  fliall  be  void,  per  Cur.  Tr.  8  Car.  ofchitlv! 
B.  R.  Lord-Hastings  against  Dowglas  upon  a  fpecial  verdift,  eh,  his^ 
the  defendant  having  married  the  wife  of  Sir  John  Davies,  who  ^'^^^  *""/ 
ufed  the  chain  in  the  life  of  Sir  John.  Hill.  9  Car.'B.  R.  this  was  'I'l^lhw^e 
argued  per  Curiam,  and  Richardfon  and  Croke  thought  that  the  are  no 
wife  fhould  not  have  them,  though  no  debts,  becaufe  of  the  de-  ?^^^0  ^® 
vifc,  fcilicet,  that  fhe  fhould  not  liave  them  again/l  the  will  of  the  itr'to'hcc' 
laron^  becaufe  they  nvere  not  necejfary  for  her  though  convenient ;  but  quality  to 
Jones  and  Berkley  e  contra,  becaufe  convenient  for  her  to  wear ;  ^^  ^'°^"  ** 
but  Jones  fcemed  that  fhe  fhould  not  have  them  as  paraphernalia,  mcnts"f  h^r 
but  by  the^  law  of  reafon  and  convenience ;  but  all  the  Court  agreed  body  as  her 
that  fhe  fhall  have  her  necefTary  apparel  as  paraphernalia,  and  the  ^"^^^1"^. 
baron  cannot  devife  them  from  her,  becaufe  ncajfary  that  flie  fhould  ctolcw^ 

O  3  not  343'  P»«  4- 


5,6.  iRoU.  ndt  go  nsiked;  but  to  be  prefenred  from  ihailie  anS  from  tto 

(o)lhatif      CO*^-J 

the  huiband  by  will  derifes  awty  the  jewdt,  fuch  devift  fluJl  datd  cood  againll  t!ie  wift*!  claim  efpi« 

tmp(ooalia.  Ar:g.  2  Vera.  246.  Mich.  1601.  Clerxis  t.  Duchel^  of  Albeourle. 

Hulband  devifes  die  wife*s  jewels  to  the  wife  ror  life,  remainder  to  his  foa.  The  wife  makes  na 
dedion  or  claim  to  ha^e  theiewdt  as  her  paiaphonalia.  Hta^  adiQiiuftratoc  canaoC  make  this  clalou 
%  Vera.  24.7.  Mich.  1691.  Clergis  v.  DucheA  of  Aib«marle. 

The  hufband  devifed  the  jewels  which  were  the  paraphernalia  of  the  wife  and  died*  Thjej  were  de« 
creed  Xa  the  wife.    Chan*  Cafies,  240.  Mich.  26  Car.  2«    Gary  t.  Appleton. 

Mo.  213.  10.  The  executor  of  Vifcount  Bindon  brought  detinue  agamft 

s^'c^M  ^^  widow  of  the  deceafed  Vifcount,  and  declared  upon  the  dc- 

^lood  Ch^Bl  taincr  of  certain  jewels.     The  defendant  did  juftify  the  detainer 

fa'd»  that  of  them  as  her  paraphernalia.     It  was  faid  by  Manwood  Ch.  B^ 

ivu^'^**"'  ^^^  paraphernalia  ougbt  to  be  alh^ved  to  a  ^tvidowj  having  regard  to 

of  judges,  her  degree  :  and  in  this  cafe  the  hufband  of  the  defendant  being  a 

paynoent  of  yifcount^  500  *  marks  w^as  but  a  good  aQowance  for  fuch  amatter<» 

to*£  re-  ^  ^'  ^^^- ?'•  ^^^*  Pafch,  %6  Eliz.  in  the  Ea^cbequcr,  Bin^on^a 

Jerred'bel        (VlfcOUntels)  Cafc. 

fere  the  al« 

lovaoce  of  jewels  to  the  ladies  ;  but  becanfe  they  have  no  notice  by  the  record  of  debts,  diCy  msj  XBore 

^mply  adjudge  paraphernalia  to  the  Vifcountefs  j  and  judgment  for  the  Cottnte6. 

♦[  180   ] 

Bona  para.  n.  The  huiband  by  tvUl  gives,  gpodsy  which  the  defendant  pre-* 
mrem>t del  t^nds  belongs  to  her  as  paraphernalia.  The  derife  b  good^ 
Tifabie  by     Toth.  14a*  cites  5  Car.  Davenport  v.  Lady  Robinfon. 

the  huflsand 

Irom  the  wife  any  more  than  heir-looms  from  the  heir,  fo  that  the  right  of  the  wife  to  her  panphema^ 
lU  is  to  be  preferred  to  that  of  a  legatee.  Per  l«d.  C.  Macdes^d.  Wms.*t  Rep.  730,  Mich.  ly&i* 
Ti/piog  ▼•  Tipping. 

11.  H0  may  dij^e  of  them  in  hif  Kfe^ime^  hit  he  canndi  mdte  m 
ft»//  of  them :  but  upon  the  death  of  the  hu/bandy  the  property  is  hn^ 
mediately  vefted  in  her ;  per  Berkley  and  Jones  J«  Cro.  C.  344^ 
HilL  9  Car.  B,  R.     Haftings  t,  Douglas. 

13.  By  the  civil  law,  bona  para{dieniaKa,^yi/ f«^  iiiMfifr«Alrv 
dotem  adfertj  the  ufe  and  occupation  whereof,  though  in  a  pecu-» 
liar  fenle,  do  belong  to  the  wife,  yet  not  in  fuch  a  feparate  way 
but  that  the  huiband,  during  his  life,  or  by  any  aA  executed  in 
his  life-time«  may  difpofe  thereof,  or  fue  for  the  fame ;  but  in  m 
proper fejtfe  tpey  are  fuch  things  as  are  peculiar  fo  the  wfe^  as  faitafaie 
to  her  condition,  and  neceflary  or  convenient  for  her  in  her  h«f^ 
band's  family  ;'fo  it  comprehends  the  wife's  oomrenient  sqpparel, 
with  her  bed,  jewels,  and  ornaments  of  "facr  peribn.  Orph.  Leg* 
pag.  130. 

14.  Daughter's  portion  being  to  be  paid  oust  (f  the  per/mal  eftaim 
of  her  father,  the  Court  w^uJd  not  allow  the  widow  to  retain 
her  paraphernalia*  Fin^  Rep.  146.  Mich.  26  Car.  2.  Shiptonr. 
Hampfon. 

1 5.  It  is  agreed  by  marriage  articles^  that  the  feme  ihaU  have  m^ 
part  of  the  bt^and's  perfonal  eftatej  but  what  he  (hould  give  her  hf 
his  will  \  this  bars  her  of  her  paraphernalia,  and  from  jewds  given 
to  her  by  her  huiband  in  his  life-time,  a  Yera.  83*  IIBch*  i68lk 
Cholmly  v»  Cholmly, 

16.  The 
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i6.  The  widow  muft  not  have  her  paraphernalia  where  the  fet^  Tlie  reafon 
fonaleftate  is  deficient  to  pay  the  debts^  and  muft  be  aided  by  the  rcaL  "^^ 
Fin.  Rep.  415.  HHL  31  Car.  a.    Stubbs  v.Stubbs.  fubjeOed 

^hem  to  tin 
]iuibaDd*s  dcbtt  ii,  bccaaiie  they  tre  only  fuperfluities  and  ornaments.  Per  Ld.  Cofwper.  Chan. 
Free.  297.  Trin.  1710.  in  cafe  of  WUfon  v*  Pack. 

17.  By  the  cufiom  of  London^  a  citizen's  widow  may  retain  fome 
part  of  her  jewels  as  paraphernalia,  but  not  the  whole.  Nelf.  Chan«. 
Rep.  179.  Mich.  1691.     Cholmly  Y.  Cholmly. 

18.  Jeweb  and  chamber  plate,  bought  out  of  the  nmfi s  pifi'money^ 
and  amounting  to  no  more  than  500I.  were  decreed  to  the  wire^ 
being  of  a  fmall  yahie  in  refpe£t  of  the  hufband's  eftate.  Chan* 
Prcc.  27.  Trin.  169T.     Ofiley  v.  Offley. 

rp.  The  queftton  was,  if  the  hufband  can  devife  the  parapher^ 
nalia  of  the  wfe  to  any  other  than  the  wife  ?  Sir  J.  Jekil,  creditors 
mnycome  in  againft  the  wife  to  hare  her  paraphemaKa,  but  mt  a 
druifee  under  the  will  of  the  hufband  j  and  there  is  not  one  cafe  in 
the  law  to  warrant  fuch  a  devife,  and  it  is  no  argument  to  fay  that 
the  hufband  may  dijpofe  of  them  in  his  life^timef  therefore  he  may 
give  them  away  by  will ;  for  he  may  difpofe  of  his  wife's  wearing 
apparel,  or  a  term  in  the  wife  in  her  life-time,  but  he  can  difpofe  [  tSi  2 
of  neither  by  his  will.  Lady  Rawleigh,  relift  of  Sir  C,  Rawleigh» 
did  claim  her  paraphernalia  againft  the  devifce  of  her  hufband  ; 
but  I  believe  the  matter  was  made  up  between  the  parties,  for  I 
do  not  remember  any  judgment  given  in  that  cafe.  See  Cro. 
Car.  343.  Per  Northcy  Attorney-General,  there  is  not  one  au- 
thority in  the  law  that  the  hufband  cannot  devife  the  paraphernalia 
of  his  wife  ;  it  is  true,  the  executor  of  the  hufband  fhall  not  take 
the  paraphernalia  of  the  wife  from  her,  and  the  cafe  in  Cro. 
Car.  343.  goes  no  further.  It  is  the  conftant  praftice  in  great 
families  to  give  the  family  jewels  to  the  wife  for  her  life,  and  af- 
ter her  death  to  the  eldcft  fon,  and  I  never  knew  fuch  a  devife 
called  in  queftion,  but  always  fubmitted  to.  Harcourt  C.  faid^  ^ 
that  this  is  a  point  of  confequence,  and  I  will  referve  the  confi- 
deration  of  it  till  after  the  Mafter'a  report  upon  the  account ;  Cu- 
ria advifare  vult.  MS.  Rep.  Trin.  13  Ann.  Cane.  Wilcox  &Ux' 
V.  Gore  &  al'. 

ao.  Where  a  baron  borrowed  of  his  ftfter  jewels  toprtfent  his  wife  on 
iis' marriage,  CowperC.  faid,  this  giving  of  them  is  a  change  of 
the  property,  and  a  kind  of  fale  in  market  overt,  and  on  a  devife 
of  real  and  perfonal  eftate  for  payment  of  debts,  if  the  perfonal  h 
not  fufficicnt,  and  the  real  be,  and  the  hufband  devifej  to  her  all 
her  jewels,  &c.  ihe  fhall  have  the  fpecific  legacy  of  her  jewels. 
Pafch.  1 7 15.  Cane.  Parker  v.  Harvcy- 

ai.  Mr.  Calmady  having  a  crocheat  of  Samonds,  which  was  his 
firfl  wife*s,  in  1 695  makes  his  will,  and,  amongft  other  things,  de^  • 
nmfes  this  crocheat  to  h'u  eldeft  fen,  and  that  itfhould go  infuccejfion  to 
the  heir  of  his  family  as  an  heir^loom ,  afterwards,  in  1699,  he 
enarries  a  fecond  wife  (the  now  defendant),  and  turns  this  crocheat 
inu  a  necklace  J  and  addsfeveral  new  diamonds  to  it  to  the  value  ^200/. 

O  4  whiuh 


x8i  ^secutotjir. 

mfbich  was  moreihaH  the  value  tf  the  crocbeai  s  tht  plaintiff,  asrbefr 
to  Mr*  Calmady,  (though  not  the  cldeft  fon,  to  whom  it  was  fpc-^ 
cifically  devifed,)  demands  this  crocheat  of  the  defendant,  the 
widow  of  Mr.  Calmady.  Counfel  for  the  defendant  infifted  that 
the  defendant  was  intitlcd  to  it  as  part  of  her  paraphernalia,  which 
the  hufband  cannot  give  away  from  his  wife  by  will,  though  he 
may  difpofe  of  it  in  his  Ufe-time^  and  the  wife  ihall  retain  it 
againft  the  devifec  or  executor  of  her  hufband,  unlefs  in  the  cafe 
of  creditors,  who  cannot  otherwifq  have  a  fatisfa£lion  of  their 
debts.  Counfel  for  the  plaintiiF  faid,  that  though  formerly  it 
was  a  doubt  whether  the  hufband  could  devife  any  part  of  the 
paraphernalia  of  the  wife,  yet  of  late  it  has  been  holden,  that 
the  hufband  may  devife  fpecifically  jewels  of  his  awn  which  he 
permitted  his  wife  to  wear,  though  they  fliall  not  go  to  his  exe- 
cutor or  to  a  general  rcfiduary  legatee,  and  that  in  this  cafCj^  there 
being  no  dire£t  proof  of  an  exprefs  gift  to  the  wife,  only  a  per- 
miffion  to  wear  them,  they  arc  well  devifed  to  the  heir  as  aa 
heir-loom,  and  that  the  altering  and  turning  the  croclieat  into  a 
necklace,  and  permitting  his  wife  to  wear  them,  was  no  revo* 
cation  of  the  devife.  Parker  C.  feemed  to  doubt  at  firfl,  that 
turning  the  crocheat  into  a  necklace,  adding  new  diamonds  to  it, 

*  and  permitting  his  wife  to  wear  it,  was  a  revocation  of  the  devife, 
but  at  lafl  ordered  the  Alajler  to  examine  and  fepar ate  the  old  diamonds 

from  the  newj  and  decreed  the  diamonds  of  the  crocheat  to  the  plaintiff 
as  heir  at  law,  andfpecifcally  devifed  to  him  as  an  heit'looM.  MS.  Rep« 
Mich.  5  Geo.  in  Cane.     Calmady  v.  Calmady. 
S.P.  Nor         22.  Bona  paraphernalia  are  liable  to  debts  only,  and  in  favour  of 
in  favour       creditcrSy  net  of  an  heir;  but  any  creditors  byfpecialty  are  wholly  un«^ 
of  a  dcvifee    ^.Q^ccmcd  in  this  queflion,  they  being  by  reafon  of  their  bonds, 
rhae'es°"  ^     &c.  in  all  events  fecure,  which  mufl  make  it  indifferent  to  them 
faftus.  whether  *  they  are  paid  out  of  the  real  afTets,  or  out  of  the  bona 

^ Wms/s     paraphernalia  5  per  Ld.  C.  Macclesfield,  Wtns.'s  Rep.  730.  Mich« 
Trfn.^iV^-    1 721-  Tipping  V.  Tipping, 

at  the  Roils, 

*  f  182  1  *    23.  Baron  covenanted,  obliging  his  heirs  and  executors  to  make  a 

ioifiture  on  his  wife,  and  dies  ;  the  wife  claims  her  paraphernalia^ 
and  alfo  that  Ihe  may  have  her  jointure,  or  a  fatisfiBion  for  it  out  j^ 
the  pcrfcnal  ejlate.  Per  Parker  C.  fhe  (hall  have  the  paraphernalia,^ 
ift  That  in  many  cafes  the  hufband  fliall  be  looked  upon  as  a 
purchafor  of  the  paraphernalia,  idly,  That  flie  takes  them  by  a 
richt  of  an  higher  nature  than  an  executor,  for  an  executorfliip  is 
onlv  a  truft,  to  fee  the  teflator's  eflate  difpofed  of  according  to  di* 
redtion ;  fo  that,  3dly,  As  thefe  paraphernalias  arc  not  fubjec^ 
to  the  baron's  difpofitions  by  will,  flie  fhall  hold  them  againft  a 
legatee ;  and,  4tlily,  If  fhe  is  to  hold  them  againfl  a  legatee. 
It  is  'the  common  juftice  of  the  court,  where  an  heir  and 
an  executor  are  equally  liable,  as  to  let  in  the  heir  to  pay  fo  much 
of  the  debt,  as  that  the  legatee  may  be  paid  his  legacy,  in  many 
cafes  to  put  the  legatee  in  the  place  of ^  the  creditor  ;  and,  5thly, 
If  the  legatee  is  to  be  paid  preferable  to  the  heir's  having  aid  of 
11  the 
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the  perfoftal  eftate,  and  the  paraphernalia  are  of  an  higher  nature, 

an  heir  fliall  not  have  them,  *  Here  is  no  deficiency  of  aflets*  •Itbekf 

Wms/s  Rep.  729.    Mich.  8  Geo.    Cane.    Tipping  v.  Tipping.  *hrt^(p«. 

They  do  not  go  to  an  executor,  but  on  want  of  aflcts.  al  aflets,  to. 

gether  witk 
leal,  are  fufficient  to  pay  dchti,  and  fatisfy  this  covenant* 

13.  If  creditors  of  tejtaior  by  judgment  tale  the  jewels  after  his 
death  in  execution^  when  the  heir,  or  executor,  or  truftees,  have 
other  ajfets  fufficient  to  pay  fuch  debts,  this  is  a  default  in  the 
truftees,  for  which  the  widow  ought  not  to  fuffer  as  to  her  bona 

faraphemalia.     2   Wms.'s   Rep.   80.    Trin.   1722.     Burton  v. 
ierpoint. 

24.  But  where  the  jewels  were  exprefsJy  bequeathed  to  the  widow^ 
there  notwithftanding  that  at  the  time  of  teftator's  death  there 
were  no  affets  real  or  perfon-il,  yet  if  afterwards  ajfets  happen, 
though  by  fo  remote  an  accident  as  the  determining  of  an  eftate  tail, 
tod  the  reverfion  in  fee  thereby  falling  in,  there  can  be  no  incon- 
venience to  any  creditor  or  others,  and  the  Kgacy  fhould  be  paid, 
and  teftator's  intention  performed,  and  the  rather  becaufe  here 
the  real  and  perfonal  ajfets  were  by  the  luill  made  liable  to  the  debts  and 
legacies.  And  in  the  principal  cafe  [the  will  direftcd  and]  all  the 
legatees  were  decreed  to  be  paid  before  the  reGduary  legatee  fhould 
lake  anything.  2  Wms.'s  Rep,  78.  8i.  Trin.  1722.  Burton  v* 
fierpoint. 

25.  If  the  real  and  perfonal  ajfets^  at  the  time  of  the  hufband^s  death, 
^e  not  fufficient  for  payment  of  debts  y  they  are  loft  as  to  the  widow, 
notwithftanding  that  by  an  after  accident  affets  fall  in  as  by  a 
reverfion  in  fee  falling  in  upon  a  determining  of  an  eftate  in  taiL 
g  Wms/s  Rep.  79.  Trin.  1722,    Burton  v,  Pierpoint. 


(Z.  6)    Diftribution.    In  Cafe  of  Inreftacy.    How  at 
Common  Law  before  22  &  23  Car.  2.  cap.  lo. 

I.  IN  aprohibition  to  Tifuit  in  the  fpirltual  court,  to  oblige  an  ad--  See  Cart. 

*  minjjlratorto  make  difributtony  and  upon  long  and  folemn  ar-  SLVsUc'^  ' 
guments,  and  hearing  the  civilians  at  large,  it  was  refolved  that  largely  ar- 
thc  *  ecclefiaftical  court  could  not  oblige  the  adminiftrator  to  make  ^"cd  Trin. 
diftribution,    and   that  their  obligations,  taken  to  fuch    intent,  bycom'awn 
were  void.    Per  tot.  Cur.  Lev.  233.  Hill.  19  &  20  Car.  2.  B.  R.  lawyers 
Wughcs  T.Hughes.  »„"J.lf-^^ 

cited  by  L4.  C.  King  thus,  yiz«  one  died  intefta^e  leaving  a  confiderable  perfonal  eftate,  and  a  fon  an4 
taughter.     The  fon  adminiftcrcd.     The  daughter  contended  fs>r  a  fliare  in  the  fpiritual  court,  where  it 


ans.— S.  C. 

►y  Ld.  C.  King  thus,  viz*  one  died  intefta^e  leaving  a  confiderable  perfonal  eftate,  ; 
daughter.  The  fon  adminiftcrcd.  The  daughter  contended  f.>r  a  fliare  in  the  fpiritual  co_..,  „.^^  ,» 
vai  thought  a  hardflijp  that  the  fon  (hou!d  have  all ;  and  yet  the  daughter  was  prohibited  at  law.  How. 
ever  the  ftatute  of  dtftributions  takes  away  the  ad.piniftracor's  pretenfions  (which  he  before  had  made 
^th  good  fuccefs)  of  retaining  the  whole.  It  is  true,  that  in  cafe  any  child  had  been  advanced  by  a 
^hold,  the  fpiritual  court  would  not  meddle  with  that;  but  the  aft  of  parliament  has  therefore  gone 
^"^•^  than  ever  the  fpiritual  court  intended  to  go,  to  make  this  freehold  fettled  upon  a  younger  child  by 
her,  be  brought  into  hotchpot.    %  Wms.'s  Rep«  44)}.  HIU.  1727.  in  cafe  of  Edwards  v* 


further 
the  fAthe 
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2.  At 


I  $3  ^ntatoa. 

2.  At  common  law  the  ordinary  bad  tbt  d^fald  the  imdbtg> 
eftates,  and  though  perhaps  he  might,  after  fttneral  expences.  Sec* 
paid,  diftribute  the  eftate  amongft  the  wife  and  children ;  yet  diw 
was  difcretionary,  and  the  wife  and  children  had  no  inteieft  in  the 
adminiftration  ;  xhtjlaiute  of  E.  3.  gives  the  wife  no  right  to  fue 
or  demand  adminiftration  ;  all  it  doth  is  to  enable  the  adminiftraior 
to  fue  s  the  21  H.  8.  orders  the  adminiftration  to  the  'wife^  or  the  next 
of  kin ;  this  is  the  firft  aA  that  gives  the  wife  a  ihare  or  intereiib 
m  the  [inteflate's]  eftate,  but  that  is  as  adminiftratrix,  and  cites 
Hob.  191.  I  Cro.  62.  202.  Bat  though  the  ftatute  went  fo  ht 
as  to  dcvcft  the  ordinary,  and  give  it  the  wife,  yet  there  remained 
many  mifchiefs  ^  for  there  being  no  diftribution,  he  that  obtained 
adminiftration  went  away  with  all.  So  that  if  one  was  of  age,  and 
the  next  under  age,  and  if  by  furprize  a  ftranger  obtained  admi- 
niftration, he  barred  them  all ;  or  if  he  to  whom  it  belonged  was 
beyond  fea,  and  another  got  adminiftration,  he  was  ftripped  of 
all,  this  being  the  mifchief.  Skin.  219.  Hill.  36  &  37  Car*  a. 
B.  R.  per  PoUexfen.  Arg*  in  cafe  of  Palmer  and  Allicock. 


(Z.  7)     Diftribution.     In  \vhat  Cafes, 

1.  T>ARON  has  a  term  in  right  of  his  wife;  they  have  ifliic  « 

^  daughter :  the  wife  dies ;  the  baron  marries  again,  and  has 

/   iflue  a  fon  ;  baron  furrendersy  and  tales  a  new  leafe^  and  dies  in- 

teftate;  decreed  the  term  to  the  daughter.     Fin.  Rep.  106.  Hill. 

25  Car.  2.     Bncknall  and  Hicks  r.  Bullock. 

Made  per-  *'  ^9  ^''^^  ^'  ^^'  3'^  ^5'  ^'^^^  '*^'  the  ftatute  22  {5*23  Car.  a* 

petual  by  co^^  lo.  of  diftributtonsjoall  not  extend  to  the  eftates  of  feme  co>wrts  that 
the  I  Jac.  1.  Ji^  intejlatey  but  that  their  btfbands  may  have  admitiiftratum  of  their 
"^•'7-       perfonal  ejlate. 

3*  If  0  child  diethy  and  the  mother  admintftersy  ihe  Oiall  not  be 
compellable  to  make  diftribution  to  any  of  the  brothers  and 
fifters  of  the  inteftate.  Cites  it  as  refolved  by  Ld.  Keeper  North* 
2  Freem.  Rep.  85.  PL94.  Hill.  1682.  Anon. 

4.  Where  a  man  makes  ah  executory  to  whom  he  dnnfethMll  the  reft 
end  refiducy  &c.  and  this  executor  dieth  before  the  teftatory  be  that 
takes  adminiftration  cum  teftamento  annexoy  Jball  be  liable  to'  make 
diftribution  of  this  furplus  within  the  aB  of  parliaments  Cites  it  as 
refolved  by  Ld.  Keeper  North.  2  Freem.  Rep.  85.  in  pi.  94. 
[  184  ]    Hill,  1682.  Anon. 

Barnard.  ^,  A  prohibition  was  prayed  to  the  fpiritual  court,  to  flay  a  fust 

B*R  *"  .  '^^^  ^gO'^flfi  ^^  executor  for  diftribution  of  the  furplus  of  the  teftator^s 
319.  s*  c!  eftate,  after  the  debts  and  legacies  paid  ;  and  it  was  infifted  they 
the  Court  have  no  authority  when  a  will  is  made,  and  cited  5  Mod.  247. 
rote  to**  ^"^  ^  prohibition  was  granted  upon  debate.  Gibb.  126.  Hill, 
Aewcaufe,    3  Geo.  2.  B.  R.    Hatton  v.  Hatton. 

and  Dr. 

Sayer  came  now  to  difcharge  the  rule.  He  cited  many  opinjons  in  the  civil  law-writers,  and  lifeewilt 
in  bookf  of  equity,  to  ihew,  that  executors  were  only  confidercd  as  tru(hes  for  the  refiduum.  But  the 
Court  Caidy  however  this  notion  may  have  obtained  in  Chancery  where  execurors  have  had  a  l^acy  left 
theih>  ^et  even  there  it  has  not  gone  fo  far,  where  they  have  bad  aoac.    However  io  no  caft  tbey  fiud 


^m 
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#ttM't]iik  cddrt  fuSkt  tiie  ecckfUftical  court  to  call  am  extcntor  to  an  aceomit  for  tJie  Rfidonm ;  aii4 
before  the  ftatace  of  diAributions  they  would  not  fuifer  this  even  in  cafe  of  an  adminiftrator.  And  that 
Chcy  faid  was  one  chief  occafion  of  the  ftatute,  as  appears  by  a  very  long  cafe  at  the  end  of  Raymo&d't 
Xeportk.  Accordiogly  they  made  the  rule  abfoiot^ 

6.  A  perfon  dies  inteftate,  leaving  e^ly  one  child.  He  (hall 
have  the  whole  perfonal  eftate  within  the  ftatute  of  diftributions. 
Ch.Frec.  21.  pL  22.  Hill.  1690.     Pahncr  v.  Garrard. 

7.  Prohibition  was  granted  to  the  delegates  to  ftay  a  fuit  there,  5  Mod.  147. 
kc  becaufe  they  compelled  an  executor  to  make  dtftribtOion  oftbefur''  ^^J^-l^' 
fhis,  be  having  ^oL  devifed  to  him  by  the  mil  as  a  legacy:  becaufe,  letacy  of 
there  being  a  will  and  an  executor,  the  fpiritaal  court  cafinot  >5  '•  »«ft  *• 
compel  diftribntion,  but  only  where  the  party  dies  inteftate.     El  Xo^^^^ 
relatione  Magiftri  Place.     Ld.  Raym.  Rep.  86.    Trin.  8  W.  3.  prohibition 

B.R.    1606.      Petit  v.  Smith.  was  granted. 

^  — Com». 

%i%*  S.  C.  and  a  prohibition  was  granted,  nlfi.  ^Wms.'s  Rep.  7.  S.  C.  but  S.  P.  does  not  ap« 

pear.  ■  ■   Comyns^s  Rep.  3.  pi.  3.  S.  C.  the  Court  inclined  that  «  prohibition  ihould  go.  ■ 

3.  P.  by  Hoh  Cb.  J.  Ld.  Raym.  Rep.  363.  ^ 

8.  It  is  held  that  where  a  man  makes  a  will  and  an  executor, 
and  the  executor  diesy  an  admini/lrator  de  bonis  non  Jhall  not  make 
Jiflribution^  becaiife  the  party  did  n6t  die  inteftate ;  and  fo  not 
within  the  ftatute.  2  Freem.  212.  pi.  285.  (b.)  Hill.  1696. 
Ancau 

9.  Where  a  man  dies,  having  made  his  will  and  an  executor^  and 
jpves  him  any  particuldr  funif  as  Jive  or  loL  and  makes  no  difpofttion  of 
tbe  reft  and  refidue,  there  the  refiduum  fliall  be  diftributed  to  the 
next  of  kin,  becaufe  although  he  makes  a  will,  yet  he  is  held  to  die 
inteftate,  as  to  the  refiduum.  2  Freem.  Rep.  2 1 2, 2 1 3.  pi.  285.  (b.) 
HiL  1696.  Anon. 

10.  M.  made  his  'wife  executrix^  and  gave  1 000/.  a-piece  to  his  ibid,  faid 
^Mgbtersj  and  fome  other  things^  and  Jewels  to  his  iv^e.     It  was  that  fo  it  had 
infifted  that  fo  near  a  relation  as  the  wife  being  executrix,  it  could  ^^^^ 
not  be  fuppofed  but  the  teftator  intended  her  fome  benefit,  by  in  the  cafe 
making  her  executrix.     But  decreed,  that  ihe  having  a  particular  ^^^"^'^^^ 
fcgacy  given  her,  flie  fhould  diftribute  the  furplus.     2  Freem.  "^e "aft 
Rep.  263.  pi.  332.  Mich.  1702*    Pawlett  v.  Lady  Morley,  Ld.  of  Randatt 
Herbert  &  al\  ^-  ^^^' 

415.  pi.  3S6.  Pafch.  1701.  S.  C.  &  S.  P.  per  Cur.         .         Chan.  Prec.  i6a.   pi.  134.  S.  €• 
deoeed  accordingly. 

11.  K.  died  inteftate  before  the Jlatute  of  diftributions  took  place^  but 
fiimini/lration  granted  often  his  perfonal  eftate  is  liable  to  adiftri- 
bution }  the  words  of  the  z£k  being,  that  it  Jhall  be  lanvfulfor  the 
ordinary y  on  granting  adminiftration  of  perfons  dying  inteftate  ajier 
June  167(5,  to  take  a  bond  Jor  £ftributum.  2  Vem.  642*  Mich.  1 709. 
orice  V.  Whiteing. 

12.  One  covenants  to  leave  his  wife  650/.  he  dies  inteftate,  and 
ike  vnfis  Jbcare  on  thejlatute  of  diftributions  comes  to  more  than  the 
650/.  this  is  a  fatisfaftioQ.  %  Vem;  709.  pi.  631.  Hill.  1715* 
Blandi  y.  Widifiore, 

43.  A 
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13.  S.  havitigfevera!  childretty  gave  to  his  etiejl  fort  (who  iai'Sf* 
thligedhim)  10/.  and  no  morty  and  gave  to  his  executors  a  legacy^ 
and  made  no  dlfpojttion  of  the  furplus^  and  it  wa$  decreed  at  the 
Rolls,  that  the  eldeft  fonfhould  be  let  into  the  diftributory  part 
with  the  reft  of  the  children ;  but  this  decree  was  reverfed  at  the 
Houfe  of  Lords  upon  the  exprefs  words  of  the  will,  which  excluded 
the  eldefi  fon  from  any  more  than  10/.     Gilb,  Equ.  Rep.  121.  Arg. 
Mich.  2  Geo.  i,  cites  Button  v.  Vafhall. 
Chan.  Prtc.        j^^  ^^  g*^ve  his  wife  the  reiidue  of  his  eftate,  with  power  fa 
Sympfon  v.*   ^fp^fi  thereof  with  the  approbation  of  his  truflees.     The  wife  devifed 
Hornfby,       it  by  Will  to  the  plaintifF,  but  Cowper  C.  declared  the  devife  void> 
s.  C.  dc-      fl^g  jjQ^  having  the  concurrence  of  the  trufiees^  and  that  the  teftator 
cordingly  by  ^^^^  intcftate  as  to  the  reftdue  of  Us  ejlate.     2  Vern.  723.  Mich. 
Ld.  Chan-     1716.    Hutton  V.  Simpfon. 

*^*^  15.  A.  by  marriage  articles  covenants  to  pay  his  wjfe  1500/.  in 

fuIIofdowcTf  thirds f  citflom  of  London^  or  otherwife^  out  of  his  red 

and  perfonal  eftate^  if  ihe  furyives  him.     A.  dies  inteftate ;  per 

Cowper  C.  Ihe  is  tied  down  to  accept  the  1500I.  and  cannot  come 

in  for  a  Oiare  by  the  ilatute  of  diftributions.     2  Vern.  724*  Mich. 

1716,     Davila  v.  Davila. 

16*  A.  devifeth  to  J,  his  daughter  a  legacy y  and  declares  it  to  be  in 
full  of  every  thing  fhe  could  claim  out  of  his  eflate^  and  then  makes  a 
devife  of  the  reftduum  to  another  daughter^  who  dying  in  his  life-time^  h$ 
by  a  codicil  makes  a  devife  of  this  reftduum  to  his  wife  F.  to  he  difpofed 
cfby  her  with  the  approbation  .of  the  trufees.  A.  dies ;  the  ivife  gives 
this  refiduum  by  her  will  without  the  truflees^  &c.  Cowper  Chan- 
cellor faid,  the  wife  not  obferving  the  terms  prefcribed  to  her, 
this  is  to  be  taken  as  if  the  teftator  had  made  no  difpofition  there-* 
of ;  and  he  dying  inteftate,  it  ftiall  go  in  a  courfe  of  diftribution. 
adly.  That  J.  here  (hall  have  her  (hare,  notwithftanding  the  exclu-* 
five  words,  for  this  is  a  new  right  accruing  by  the  codicil  through 
an  accident,  after  the  will  of  which  the  teftator  had  not  then  any 
view  or  profpecl ;  but  he  agreed,  a  cafe  put  and  determined  in  the 
Houfe  of  Lords,  where  a  man  devifed  i  r.  and  no  more  to  one  if  his 
children^  and  died  intejtate  as  to  the  refiduum  ;  that  thefe  words  (and 
no  more)  excluded  that  child  from  having  any  (hare,  coutrary  to 
*  an  opinion  declared  by  the  Mafter  of  the  Rolls.     Mich.  3  Geo. 

Cane*  MS.  Rep.     Sympfon  v,  Hutton. 

17.  Whitaker  Serjeant  moved  for  a  prohibition  to  the/rfrv- 
gative  courty  becaufe  the  plaintiff  and  others  who  were  executors, 
and  had  no  legacies,  were"  cited  to  make  diftributlon  of  the  refidue 
of  the  tcftator's  perfonal  eftate  amongtt  his  next  relations,  and 
diid,  that  a  prohibition  had  been  granted  in  the  like  cafe  between 
Calverly  and  Calveri.y,  12  of  the  late  queen ;  b^t  the  ciution 
appearing  to  be  as  well  to  exhibit  an  inventory,  and  to  pay  legacies^ 
which  they  ought,  to  do,  as  to  make  a  diftribution,  the  Court  de* 
nied  the  motion,  but  faid,  that  if  there  was  a  libel,  they  would 
grant  prohihition  quoad  the  diflribution.  MS.  Rep.  Mich.  4  Geo. 
J3.  R.  Fowlc  &  ar  V.  Philpot. 
S.  t>.  dc-  1 8.  A.  bequeathed  the  furplus  of  his  perfonal  eftate  to  By  C,  D% 

cwJindy       ^^'^  ^  cfp/alhj  to  be  divided  fh are  andjhare  atikcy  and  made  J.  S.  his 

executor 
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txeadarin  trnfi  ;  D.  £ed  in  the  life  of  A.    Ld.  C.  Macclesfield  held  l»y  Ld-  C. 

thait  this  legacy  of  a  fourth  part  to  D.  became  void,  and  was  as  fo  jj^^^j.'s 

much  of  A/s  eftate  undifpofed  of  by  the  will,  and  could  not  go  Rep.  489. 

to  the  furvivors,  nor  to  J.  S.  he  being  but  a  bare  executor  in  trull,  Mich.  172s* 

and  therefore  muft  go  to  A.'s  next  of  kin,  according  to  the  ftatute  ^And'thT* 

of  diftributions,  and  that  as  to  this,  the  executor  was  a  truilee  reporter 

for  the  next  of  kin*     Wms.'s  Rep.  700.  Trin.  1721.     Bagwell  ^?y»»  ^^*' 

IT  Drr  /  *>  this  cafe 

^'  -^»J*  was  cited 

^ore  the  Ld.  Talbotj  aod  approved  by  him  29  Aug.  1734.    ibid* 

:io.  A  wUwas  begun,  and  feveral  legacies  were  given  to  the  next  C  l^^l 
$fhin,  and  liketvife  to  the  executors ,  and  then  at  the  beginning  of  the 
next  fentence  the  wWlJlopped,  and  ivas  left  unfimfbed*  Per  King  Ch. 
the  teftator  having  given  the  executors  a  legacy,  it  is  moll  likely 
he  would  have  giv^n  away  the  refidue  from  them,  and  therefore 
decreed  the  undifpofed  refidue  to  be  diftributed  according  to  the 
Aatute  of  diftributions.  Gilb.  £qu.  Rep.  184.  Hill.  12  Geo.  i. 
in  Cane.  Knewell  v.  Gardiner. 

21.  K,hy  nvill  declares  his  intention  to  difpofe  of  his  houfehold  goods 
hjhis  codicil,  and  devifes  the  reftdue  of  his  perfonal  efiate  not  difpofed  of^ 
nor  referved  to  be  difpofed  of  by  his  codicil,  to  his  ivife.  Afterward* 
the  teftator  males  a  codicil,  and  does  not  difpofe  of  his  houfehold  goods 
thereby ;  the  houfehold  goods  fliall  not  go  to  the  refiduary  legatee,  • 
but  according  to  the  ftatute  of  diftribution.  3  Wms.'s  Rep.  40, 
Trin.  1730.     Davers  &  aF  v.  Dewes. 


(Z.  8)    Diftribution,     How,  and  by  whom.     And 

to  whom. 

I.    'pEFORE  the flatute  22  55*  23  Car.  2-  cap.  10.  the  eccleftafHcal  Cart.  115 

•*-'  court  could  not  oblige  the  adminiftrator  to  a  diftribution,  and  '°'^J'?*^j 
the  bonds  taken  by  them  for  that  purpofe  were  void ;  refolved.    See  the"c-'  *° 
Lev*  233*  Hill.  19  5p  20  Can  2.  B.  R.     Hughes  v.  Hughes.         porter  adds, 

that  after- ^ 
wards  this  point  was  fettled  by  %€l  of  parliament* 

2.  22  far  23  Car.  2.  cap.  lo.  /  4.  direFls  the  furplufage  to  be  dif  •  The  dif- 
trihuted gs follows,  viz.  One  third  to  the  wife  of  the  inteflate ;  and  tobringine 
the  refidue  among  his  children,  andfuch  as  legally  reprefent  them,   into  hotch- 
ifany  of  them  are  dead,  except  fuch  children,  not  heirs  at  law,  who  .  V^^  ^^  ^^^ 
bad  efiate  byfettlemeni  in  inteflate  s  life^time.    But  if  thir  ^  fhares  are  ^^^^l^^   *  ^ 
Jbort  of  the  others,  then  to  be  made  equal ;  and  the  heir  at  law  to  have  fons  dying 
^fullfbare,  notwithflanding  any  land  to  come  to  him.  wholly 

VA  dyiog  inteflate  quoad  a  fnrplus  ;  is  the  lad  cafe  it  need  cot  be  brought  in  to  intitle  to  a  diftributiTC 
ftare.    Ch.  Prec.  170.  Trin.  jyoT,     Vachcl  v.  Jeffries. 

The  occafion  of  making  this  ftatute  (22  &  23  Car,  2,  caf*  10.)  was  to  put  an  end  to  the  contrrr- 
vedV  betwixt  the  temporal  and  fpintual  courts.  The  ordinary  before  took  bonds  from  the  adminiftra- 
tor to  make  diitribution,  and  thofe  bonds  wrr:  at  law  adjndprd  void,  and  the  adminiftrator  intitled  to 
>H  the  perfonal  efta:e.  But  this  ftatute  takes  away  all  the  adminiftrator's  prcter.fions  (which  he  fiic- 
tt^dejl  in  before)  of  retaining  the  whole.  Per  LJ.  C.  King,  z  Wms.'.  Rep.  447,  44.S.  jo  cafe  of 
JEdwirds  ?.  Frcgman.  S.  P.  by  the  M*ilcr  of  th    RJJs.     Ibid.  441. 

Th« 
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The ei»l  aad  lateat  of.diit  ftttnte  wis  t» jaake pnmfioQ  for  all  the  diildMB  equal  or  atfar  AtMl^ 
ie  eftimaced.  It  was  to  do  what  a  good  and  juft  ptvent  ooght  to  do.  Per  the  |bCtftcr  of  dwIUUM 
I^W,  439,  440. 

3.  22  &•  23  Car.  2.  ettp.  10.  /  5,  ^.  Dlftrihutwn  fiaU  he  eqwJIj 
between  the  widow  and  next  of  kin,  if  nq  children  ;  if  there  is  no 
wife,  all /ball  be  diftrihOed  amongft  the  children  i  if  no  child,  allJbaU 
be  djfiributed  amofi^  the  next  of  kin  to  the  intefiate  in  equal  degree f 
and  their  reprefentatives.  No  repref^ativesjball  be  admitted  amongjt 
collaterals  after  brothers  and ffers  children, 

•  4.  Hufband  makes  bis  wife  executrix*  and.4cTifed  is.  to  hit 
daughter  for  a  legacy,  and  dies.  Executrix^  before  probate^  dies  itn 
te/late.  Whether  the  goods  (hall  be  diflributed  by  the  22  fe*  23 
C  1S7  ]  Car.  2.  cap^  10.  among  the  next  of  kin  to  the  executrix,  or  to  the 
next  of  kin  to  the  teftator,  fince  (he  dying  before  probate,  her 
hufband,  in  judgment  of  law,  died  alfo  inteftate  r  the  Court 
feemed  to  incline,  that  the  ftatute  did  extend  to  this  very  cafe, 
and  that  adminiftration  muft  be  committed  to  the  next  of  kin  of 
the  hufband ;  but  if  there  ihould  be  no  diflribution,  it  muft  then 
be  according  to  the  will  of  the  teftator.  2  Mod.  10 1.  Trin. 
28  Car.  2*  C.  B.     Harris's  cafe. 

5.  A.  made  his  will,  and  his  foo  executor,  but  males  no  dijpo' 
Jtiion  of  thefurplus.     The  fon  dies  before  probate*     Per  Cowpcr  C. 

the  perfon  is  dead  inteft^te  ab  initio.     2  Vern.  633.  HilL  1708. 
Ball  V.  Smith. 

6.  A  devife  was  to  a  wife  of  monies  to  be  tEfiributed  among  her 
children^  asfhefiould  think  fit ;  if  the  wife  marry  again,  the  money 
ihall  be  equally  diftributed,  becaufe  the  power  to  difpofe  of  it 
unequally  was  with  intent  to  preferve  obedience  to  her,  M^ch  in« 
tent  fails  when  (he  marries.     2  Freem.  Rep.  18.  Pafch.  1677. 

The  latent         7.   i  Jac.  2.  cap.  17.  /  7*     If  after  the  death  of  the  father  anj  ^ 

tutewae  '     ^^  children  fball  die  intefiate  without  wife  or  children  in  the  life  of 

flaisdy  to      the  mother,  every  brother  and  fifler^  and  the  reprefentatives  oftbem^ 

V^  the  mo-    A^/  j^^^g  ^n  equal /bare  with  the  mother. 
therm  the    •'  *       "^ 


I  ftate  and  condltioo  with  the  coUaterals*  vho  before  Aood  oa  the  fame  footing  with  the  lather,  lb  thiC 
wheoever  ihe  is  iotitled  they  ihall  have  an  equal  (hare  with  her.  Per  Cur.  G.  Equ.  R^.  190. 
pAkh.  1%  Geo.  I.     Keilway  Y.  Keilway* 

A.  has  a  wife  and  three  childxen,  B,  C,  and  D/  ■  J.  S.  by  wi!l  gives  500 1,  to  C  and  dies.  C. 
diet.  Then  A.  ^ies  without  haying  admtniilei^  toC.  yet  the  500 1.  vefted  in  A.  by  tlie  ftatute  of 
diftributionty  and  therefore  ought  not  to  be  diftributed  as  the  perfonal  eftate  of  C.  hut  as  the  peifooal 
cflate  of  A.  and  then  the  mother  and  B.  and  D.  would  each  be  iatitled  to  a  third(>art.  Chan.  Prec*  i6o> 
Trin.  1706.     Grice  V*  Goodwin. 

If  one  dies  without  a  wife  leaving  children  they  have  the  whole;  if  without  children  or  wife  leariflg 
a  Either,  then  fuch  father  has  the  whole ;  if  no  father  but  a  mother,  then  to  the  mother  and  next  i 
kin  }  if  without  child  but  a  wife  and  a  father,  it  goes  in  moieties  between  the  wife  and  the  father;  if 
no  father  but  a  mother,  then  that  moiety,  (vis.  the  moiety  remaining  after  the  wife's  moiety)  betwMS 
the  mother  of  the  iotcftate  and  his  next  of  kin,  (as  brothers  and  fifbrs,  nephews  and  nieces,)  Uie  fepcc- 
fentatives  of  the  deceafed  brother.     Per  Cur.     G.  Equ.  Rep.  190.  Pafch.  is  Geo.  i.     Keilway  v. 

Keilway  S.  C.  cited  Arg.  Abr.  £qu«  Cafes,  53. S.  C.  decreed  by  Ld.  C.  Kong,  x  Wnis.*s 

Rep.  344.  Pafch.  1 726.  And  in  a  note  at  the  end  of  the  cafe  it  is  faid  that  this  cafe  wat  affinnad 

to  be  law.     2  5  May  1739*  ^1  ^*  Hardwicke,  in  the  cafe  of  Stanley  ▼.  Stanley. 

,  8.  A.  died  inteftate,  and  leaves  B,  a  daughter ^  married  to  C— iBL 
dies  before  any  diftribution.  C.  dies  without  adminiftering  to  B. 
Whether  tlie  ihare  of  B.  belongs  to  the  adminiftrator  of  B.  or  of 
C?    2  Vern.  302*  pi-  293.  Mich.  1693.    Cary  v.  Taylor. 

9.  A. 


'>!  fc  M  «  I 


«87 

^  A*  had  three  brodiers,  B,  Cy  and  D«— B.  died^  leaiving  two 
diildftn.  C.  died,  leaving  three  children^  and  D.  died,  leaviiu^ 
fire  children.  Tl^n  A.  died  inteftate.  It  was  refolved  that  di£ 
trilmtien  ihouid  be  per  oapka,  and  not  perJHrpeSy  and  that  all  the 
chiklren  (hould  have  equals  becaufe  none  take  by  reprefentation* 
but  all  as  neiet  of  kin.  Abr.  Equ.  Ca&s,  249.  Mich.  1695. 
WaUh  V.  WaUh. 

10.  A.  on  B.  hts  eldefl:  Ton's  marriage  with  C.  cavmafOed,  ta  £^a*  AW. 
cafe  of  a  fecond  marriage  by  B:  to  pay  the  jirji  fonof  B.  and  C  500/.  ?*^  P^'  ^ 
There  was  a  fon  and  feverat  children  more  of  that  marriage.    Per  s!  c!  chei 
Cur*  Ac  heir  mu^  bring  into  a  hotcbpot  the  500L  though  he  is  inna-  £qa*  Abr. 
tnrc  of  a  purchafor  under  a  marriage-rettlement.  a  Vem.  638.  */ Ed^rdl^ 
pi.  $68.  Hill.  1708.     Phincy  V.  Phiney.  ▼.  Fieeaua. 

11.  A.  a  freeman  of  London  made  his  will,  having  no  wifcy  but 

B.  a  fon,  and  C.  a  daughter^  and  E.  a  grandfon  of  D.  another  . 

daughter,  who  had  married  againft  A.'s  confent,  and  after  died  in 

A«'8  life-time.  A.  by  will,  taking  notice  that  he  had.given  B.  4ool. 

and  C.  loooL  in  full  of  their  orphanage  part  by  the  cuftom,  de^ 

xnfet  5004  t9  £•  and^  after  fome  other  legacies,  gives  one  nuiety  ef  r  {33  ^ 

ibefurplus  rfhis  perfinal  ejlate  to  his  fon  B*  and  the  other  moiety  to  his 

ebiUren  and  grand-children.    The  Mafter  of  the  Rolls  decreed, 

diat  B.  fliould  not  come  in  for  a  (hare  of  the  remaining  furplus, 

he  being,  by  the  words  of  the  will,  feparated  from  the  otlier  chil* 

dren,  viz.  one  moiety  thereof  being  to  his  fon  B.  and  the  other  to 

lus  children  and  grand-children,  fo  that  B*  was  intended  to  bavt 

9nlj  a  moiety.     Wms.'s  Rep.  340,  341,  342.   the  5th  reiblutioa, 

HUL  1716.    Northey  v.  Strange. 

12.  jindAc  children  and  grand-children  muft  take  per  capita,  and 
not  per  ftirpes,  th^y  all  taking  in  their  own  right,  and  not  by  repre^ 
fcntation.  'Wms.'s  Rep.  343.  the  6th  refolutton.  Hill.  iji6. 
Northey  v.  Strange. 

13.  A  mother-'in-Jaw  can  claim  no  dare  of  a  child'seftate  upon 
the  ftatute  of  diftributions?  per  Ld.  C.  Macclesfield.  2  Wms.'a 
Rep.  2 1 6.  HilL  1723.  in  cafe  of  Duke  of  Rutland  v.  Ducbe£s  of 
Rutland. 

v/^  It  was  faid,  that  upon  the  fliatute  of  diftributions  of  22  Car.  2« 
the  mother  took  aU  when  there  laas  no  imFe  or  child  as  the  father  did, 
and  before  this  ftatute,  if  a  man-child  died  without  a  wife,  leaving 
children,  they  would  have  the  whole  under  the  ftatute  of  diftribu- 
tions;  Arg.  G.  Equ.  Rep.  i8p.  Pafch.  12  Geo.  i.  in  cafe  of 
Selway  v.  Kelway. 

15.  Before  thejlatute  of  22  Car.  2.  they  diftributed  firft  among 
the  lineal  defcending  line  as  children  ;  then  they  took  the  lineal  line 
dcmding,  as  father  and  modier,  a&d  then  the  collateral  line,  as  bro«' 
ttieis  and  lifters  i  per  Cur.  G.  Equ.  Rep.  189.  in  cafe  of  Kehvay 
V.  Kelway. 

16.  If  a  tuidaw,  having  three  children,  advances,  one  of  them  fviti 
JooaL  and  dies  inteftate  without  having  given  any  thing  to  the 
others;  Ld.'C.  King  ruled,  that  the  child  advanced  ftiould  not 
bring  the  iqqo I.  received  into  hotchpot;  and  faid,  it  weighed 

him  tlot  thu  ad  of  diftribution  was  grounded  upon  th^ 

cuftom 
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Cttftom  of  London,  which  never  zfftfked.  z  widottr's  perfonal 
cftate,  and  feems  to  include  thofe  within  the  claufe  of  hotchpot^ 
who  are  capable  of  having  a  wife  as  well  as  childreni  which  muft 
be  hufbands  only.  2  Wms/s  Rep.  356.  Trin.  172$*  Holt  v. 
Frederick. 

17.  Where  a  man  dieS)  leaving  a  wife  and  m  ciilj,  but  a  mo« 
ther>  and  brothers,  and  fiders,  the  wife  (hall  have  one  moiety  by 
theftatute,  and  the  mother,  brothers ,  andjifiersy  (hall  have  the  other 
moiety  equally  diftributed.  between  them.  Abr.  £qu.  Cafes,  253* 
Mich»  1727.  cites  it  as  the  cafe  of  Kelway  v.  Kelway. 

1 8*  The  ftatute  22  Car.  2.  cap.  10.  does  not  hinder  but  that  ^ 
an  advancement  out  of  the  perfonal  eftate  to  the  heir  at  law,  and 
fo  the  ufe  of  a  chattel  perfonal  for  his  life  muit  be  brouglst  int§ 
botchpot  before  he  (hall  have  further  diftribution ;  per  the  Mafter 
of  the  Rolls.  Gibb.  285.  Pafch.  4  Geo.  2.  B.R.    Pratt  v.  Pratt. 

19.  The  ftatute  22  C^r.  2.  cap.  10.  dire£ls,  that  the  chMren  un* 
etdvanced  Jhail,  out  of  the  furplufage,  be  made  equal  tofuch  as  vfcre 
advanced^  before  any  further  diflribution  fball  be  made.  A  portion  to 
be  raifed  out  of  land  by  a  provi(ion  in  a  fettlement  upon  a  contin^ 
gency  of  age  or  marriage,  which  had  not  happened  at  the  intcftate's 
death,  is  an  advancement,  when  by  the  event  of  the  contingency  it 
becomes  vetted ;  per  the  Mafter  of  the  Rolls.  Gibb.  285,  286» 
Pafch.  4  Geo.  2.  B.  R.     Pratt  v.  Pratt. 

20.  Where  by  fuch  provifiony«;^r/j/  of  the  children,  as  for  in-» 
ftance,  the  children,  by  a  fecohd  venter,  are  intitled  to  a  fum  cer- 
tain, equally  upon  a  contingency  not  fallen  at  the  time  of  a  bill 
brought  for  diftribution,  no  conflderation  (hall  be  had  of  that  fum 

C  189  ]    to  bring  it  into  hotchpot :  per  the  Mafter  of  the  Rolls.  Gibb.  286. 
Pafch.  4  Geo.  2.  B.  R.     Pratt  v.  Pratt. 

21.  If  one  dies  inteftate  without  ifTue,  brother  or  Cfter,  but 
leaving  feveral  brothers  and  fifters  children,  viz.  one  nephe^w  by  a 
brother,  and  three  nephews  and  two  nieces  by  aftfler  i  ^tk  fball  take 
by  capita,  and  not  per,Jiirpes,  becaufe  all  equally  of  kin.  3  Wlns.*S 
Rep.'  50.  Trin,  1730.     Davers  v,  Dewcs. 


(Z.  9)     Diftributlon.     Advancement. 

What  fliall  be  faid  an  Advancement  within  the 
22  Car.  2.  cap.  10.  to  be  brought  into  Hotch^ 
pot. 

J,  A  Had  four  daughters,  B,  C,  D,  and  E.  and  devifed  to  B* 
^^*  loool.  and  by  the  fame  will  devifed  to  B,  C,  D,  and  E. 
1500/.  a-piece for  portions,  which  1500I.  a-piece  was  to  be  raifed  out 
of  lands  devifed  for  that  purpofe.  Afterwards  B.  was  married  in 
A.'s  life-time,  and  had  a  portion  given  her  by  A.  of  4000I.  A. 
jnade  M.  his  wife  executrix,  and  gave  her  fome  legacies,  but  made 
no  difpofition  of  the  furplus,  which  was  confiderable.  Ld.  Wright 
(aid,  thiit  as  to  the  b'Jchpctch^  he  could  fee  no  re^^fon  aeainft  xt» 

and 


t89 

inii  Adtefere  the  )>ohioii  muft  be  brought  in^^an^  To  G  Di  and 
Lh^iyethe  benefit  of  it,  but  hot  the  wife,  and  1500L  of  the 
4000L  coining  out  of  tlie  land,  there  was  2500I.  bnly  td  be 
btdttght  into  the  hotchpotch.  ,Gham  P^Ck  x82«  HilL  1701* 
Waid  Y.  Lantv 

2.  A.  on  a  ^Haffiage  treaty  coveffantiJ  id  i^ave  his  wife  20Oo]»  at 
hisdeath,.2oool.  tohi^eldeft  fon^  and  1000  L  a^ptece  to  bisyouugf/l 
'tbUdren^  and  afterwards  being  a  freeman  of  London,  died,  leaving 
feyeral  younger  children  ;  and  it  Mras  held  in  that  cafe,  that  the 
loool.  a-picce  to  the  younger  childVen,  being  due  only  by  coye»*  * 
Bant,  was  a  debt  on  the  penonal  eftate^  and  not  beins  to  be  paid  ^ 
tiU  after  the  father's  death,  was  no  provifion  or  adrancementf 
ridier  within  the  ftatute  of  diftributions,  or  the  cuftom  of  London^ 
to  bar  them  of  their  cuftomary  or  diftributory  (hares  of  their  fa«- 
ther's  perfonal  eftlte,  which  were  greatly  advanced  at  the  time  of 
his  death;  Arg%  Abr.Equ.  Cafes,  250^  cites  3  April,  1726k  Feaft 
y.  Fealtv — ^But  Ld»  King  faid,  that  this  was  a  caufe  by  oonfent, 
and  the,  queftion  very  little  confidered.    Ibid.  253-. 

3.  The  father  agreed  to  give  7006 1,  portion  with  hia;  d^ilghteri 
Isie  paid  by  inftatments  of  1000  A  a  yar^  and  the  father  had  paifl 
(kx)ol.  ^Mt  died  before  the  lajl  looo/.  became  du^  and^  on  a  bill 
brought  for  a  diftribution  of  his  perfonal  eftate,  it  was  decreed 
by  lid.  Macclesfield^  and  affirmed  by  Ld  King^  that  this  6000 1. 
Was  not  part  of  the  advancement  to  be  brought  into  hotchpotch, 
but  that  the  remaining  loooK  was  a  debt  to  be  paid  out  of  thie 
perlbnal  eltate;  Arg.  Abr»  Equ.  Cafes,  25  lu  Mich.  1727.  cites 
[Rowland,  but  I  fuppofe  it  (hould  be]  Newland  v.  Shepherd* 

4.  But  it  was  faid,  Argv  on  the  other  fide,  that  the  queftion  . 
Was  not  vi^hether  the' 6000 K  paid  (hould  not.be  brought  into 
hotchpotch,  if  (h6  had  defired  to  b6  let  into  a  further  (hare,  but 
whether,  the  6000k  bHng  more  tbdn  herjba^e  of  the  ndbde^ftiefhould 
iave  tie  other  toboA  a|id  it  was  decreed  that  me  (hould.  Ibid.  25  2^ 
2534  Arg.  cites  Newland  t.  Sbepherdb 

5.  A.  by  n^arriage  atticles  covenanted  to  fettle,  within  fix    T  <9C  ] 
teonths  after  rcqucft  of  Ac  wife*s  fathet,  dll  his  lands  in  B.for  The  words 
rmfmg  5000 A  for  daught&s  portions  Oh  failure  of  iffue  male^  payable  \^^^^ 
fd'iZy  or  marriage,  and  maintenance  of  80 A  a  year  in  the  mean  time,  no  difc- 
Thc  wife  died,  leaving  only  one  child,  a  daughter  named  M*  no  •n«ebc- 
fctricmcnt  being  made.     A.  afterwards  married  a  fecond  wife,  on  [^"°y  ,7^ 
Wh(Mn  he  fettled  gteat  part  of  the  lands  comprised  in  the  articles,  •  marriage 
b« withput  giving  notice  of  the  articles*    A.  died  intcftate,  leaving  fettiemenr- 
a  perfonal  eftate  of  2o,bool.  and.  the  faid  M^  by  his  firft  wife,  fcujementf 
ilxwt  1 1  years  of  age,  and  B>  a  fon,  and  E.  a'  daughter  by  the  in  general. 
fccwid  wife.    It  W3s  decreed  by  Ld.  C.  King,  affifted  by  Ray-  P^Jj^Jg:  r   ' 
mopdCL  J»  Ae  Mafter  of  the  Rolls,  and  Mn  Juftice  Price,  tlwf  itid.  444.''* 
die  5000K  fecurcd  to  M.  though  on  the  *  contingency  of  living  to      •a  con. 
[if  fit  being  married,  and  which  have  fincc  happened,  muft  be  JV^^*^; 
WDught  into  batcl^ch  bv  M^  to  intitle  her  to  a  diftribution  qf  ,t  happoi^.s 
^  ao,oooh    2  Wms/s  Rjep,  43  c  to  449.  HilL  1727.    Edwajrds  "  advance- 

I  corcBaot  to  lean  t  child  100 1,  if  11  vine  a  week  ^fUr  my  ^ih  j  fo  if  It  wert  thtt  tht  child  (hould  be 


j^  '  €l:ecutor>» 

tYving  one,  tfvo,  or  three  jean  tf^  the  )nteftite*s  deiith.  Sbppofe  it  were  a  bond  iiiAead  of  1  ti^ 
nant,  or  a  mortgage  inffead  of  a  bon^,  it  would  malcc  no  diflaence.  Per  Raymond  Ch.  J.  and  giaot-- 
ed  that  it  wotild  be  lid  provifion  till  rhe  eontingcncy  happens  ;  and  agreed  that  the  *  contingency  ftioSa 
be  (imiied  to  arifc  in.  a  reaibnable  dme,  which  being  at  iS,  or  marriage,  lie  held  a  icafonaiiie  tiaiB* 
Ibid. 

•  S,  P.  b>  U.  C.  Kixjg.     itid.  44C, 

6.  Aprovl/tcnfof'  a  child  by  ^vtll  is  n6t  an  advancement  to  bf 
brought  into  hotchpotch,  (for  a  cdfc  may  happen,  that  as  to  part 
of  the  perfonal  eftate,  the  tcftator  may  die  inteftate,)  neither  {haM 

^and  given  by  will  to  a  younger  thild  i  for  a  proviftm  to  he  hrmghk 
info  hotchpotch  muji  be  fuch  As  is  inade  by  aii  aff  in  the  te/lator^s  lifif' 
iitney  and  not  by  will ;  per  the  Matter  of  the  Rolls*  2  Wms/s 
Rep.  440.  Hill.  1727*  in  cafe  of  Edwards  V.  Freemati, 

7.  If  the  father  fettles  a  rent  out  of  lands  upon  t  younger  chilrf, 
it  was  held  by  the  Mafter  of  the  Rolls,  that  this  would  be  art 
advancement.  2  Wms.'s  Rep.  441.  in  cafe  of  Edwards  v* 
Freeman. 

8.  If  the  father  by  deed  fdtles  an  annuity  upon  a  cbild^  to  com^ 
mcnce  after  his  deathy  this  is  an  adyancemeut  pro  tanto ;  cited  pet 
the  Mafter  of  the  Rolls,  out  of  Swinb.  165.  and  his  honour  faid, 
that  by  the  fame  reafon  a  reverfon  fvttled  on  A  child,  as  it  may  be 
valued^  is  an  advancement  alfo.  2  Wms*'s  Rep.  442.  in  cale  of 
Edwards  V.  Freeman. 

S.  p.  by  Ld.  9-  A  provijiony  within  the  ftatute,  for  a  child  need  fuif  tahpbti 
Ch.  J.  Ray.  in  the  father^ s  life-time^  but  ft  future  ptovifion  is  a  baf  pro  tanto  \ 
n^r.'aiii^put  ^"^  ^  portion  afTured  or  fecured  to  a  child,  though  itt  futuro,  is  t 
the  cafe,  provifion  sccording  to  its  value ;  per  the  Mafter  of  the  Rolbi 
that  the  fa-    2  Wms.'s  Rcp.  442.  in  cafc  of  Edwards  v.  Freeman* 

ther  had  co-  * 

tenanted  with  truftees  to  pay  a  child  100 1,  a  week  after  his  death,  as  fttch  coTenant  would  have  bed 

plainly  good,  fo  would  it  have  been  a  portion  within  the  ad. 

A  future  proviilon  it  within  this  9&  ;  but  an  annuity  for  maifirenance  and  edocation  is  not  to  be 
bi^ught  into  bofichpotch*     Abr.  E^u.  Cafes,  254.  Mich.  1727.     £dwarda  t.  Freeman* 

io.  Maintenance  moneys  agreed  by  marriage  articles^  to  be  paid 
to  a  daughter  of  a  firft  marriage,  in  caie  of  failure  of  iflue  male, 
of  80 1.  a  year  till  18,  or  marriage,  and  then  to  have  5000 L  if 
not  to  be  brought  into  hotchpotch,  no  more  than  what  is  allowed 
or  fecured  by  the  parent  for  the  education  of  the  child.  2  Wms.'$ 
Rep.  435.  449.  by  Ld.  C.  King,  aiBfted  by  Ld.  Ch.  J*  Raymondi 
the  Mafter  of  the  Rolls,  and  Mr.  Juftice  Price.  Hill*  1727.  Ed- 
wards V.  Freeman* 
r  191  ]  J  I.  A.  having  three  children,  B.,C.,  and  D.  advanced C.  in  parif 
who  diedy  leaving  i(fue.  Afterwards  A.  died  inteftate.  The  iffue 
of  C.  muft  bring  into  hotchpotch  what  C.  received  in  part  of  ad*' 
vancement,  as  C.  muft  have  done,  had  he  been  living  and  claimed 
a  diftrlbutive  (hare  \  admitted  by  Talbot  Solicitor  General  of 
Counfel  for  the  iflue  of  C.  2  Wms.'s  Rep,  560.  Mich*  1729- 
Proud  V.  Turner. 

12.  Cafe  upon  a  bill  brought  by  confent  for  opinion  of  the 
Court  was,  that  the  late  Thomas  Lutwich,  Efq.  having  purchafcd 
a  houfe,  &c.  at  Turnham  Green  (which  was  copyhold  and  of  the 
cuftom  of  borough^Englifb )^  afterwards  died  inteftate,  leaving  tv-o 

ions 


foAs  and  Several  daughters,  and  the  younger  fdn  brought  his  bill 
for  a  dijftributive  (hare  of  his  father's  perfonal  dilate,  &c.  And  it 
was  iniiited  on  behalf  of  the  defendants)  arid  thd  other  children^ 
that  he  ought  to  bring  this  copyhold  into  hotchpotch,  upon  the 
authority  of  the  cafe  of  Pratt  v.  Pratt,  Decreed  in  point,  by 
Mafter  of  the  Rolls,  1 1  May  1732,  and  two  qiieftions  were  made 
upon  the  ftatute  22  &  23  Car.  2.  cap.  io.  ill.  Whether  by  the 
'  former  part  of  f.  5.  in  the  ftatute,  a  younger  fon,  having  laiids  hf 
defceht,  is  to  bring  into  hotchpotch  ?  And,  2dlyy  Whether  thd 
latter  part  of  the  claufe,  which  provides  that  the  heir  at  law  ihall 
have  diftribution,  notwithftanding  lands  defcended,  See*  regards 
the  heir  at  the  common  law  only  ?  And  per  Ld.  Chancellor,  a^  to 
the  firft  point  held,  that  tte  joimgejifon  having  lands  by  defcent^  as 
in  ihiscafty  was  not  obliged  to  bring  them  into  hotchpotch  i  and  that  tho 
heir  .at  law  in  the  latter  meant  the  heir  at  the  common  law^ 
though  that  point  he  faid  was  not  necefFary  to  determine,  inaf« 
much  as  he  thought  upon  the  firft  part  of  the  claufe,  the  younger 
(bn  by  having  lands  by  defcent  by  the  cuftom  was  not  barred  of  an 
e^fiyare  if  the  perfohal  ejlate  with  the  other  children.  As  to  the  ' 
cafe  of  Pratt  v.  Pratt,  his  lordfhip  declared  he  had  a  great  re- 
gard and  deference  to  tlie  opinion  and  judgment  ther<  given,  buU 
that  however  he  muft  be  guided  by  his  own  judgment  and  con« 
fciciice*    MS.  llep;  26  March  1735 i     Lutwich  v.  Lutwich. 


(Z.  10)     Diftribution. 
Of  what  Thing?* 

t.    tiONb  S  taken  in  devife^s  name  (hall  be  accounted  part  of  the 
-^  teftator's  perfonal  cftate  difpofed  by  his  will,  and  to  be 

divided  accordingly.     Chan*  Rep.  86.  lo  Car.  I.     Dates  v.  Mic- 

klethw^ite. 
2.  Eftate  pur  auter  vie  is  not  diftributable  by  the  22  &  23  Can  2.  CoAb.  iSS. 

tap*  10.  2  Salk.  464.  Mich.  8  W.  3.  B.  R.  Oldham  v.  Pickering.  ^',^7^, 

S.  C.— i — 12  Mod.  103.  S.  C.    ■  '    ■    ■$  Salk.  137.  S.  C.         ■      Ld.  Raxn>.  Rep.  96.  S.  C. 
Accordingly. 

Whea  fuch  cilatfc  It  limiced  to  executors  it  is  perfonal  elUte,  and  as  fuch  is  diftributable  vrithiA  th« 
ftuoteofdifbiborions}  cited  to  have  been  Co  decreed  by  Ld.  C.  CoWper,  in  cafe  of  the  Dvks  of  Ds« 
V>)K  AND  KiNTOK.  Ajid  Ld.  C.  King  decreed  actordingly  that  it  was  perfonal  eftate.  1  Wms.*t 
Kep.  3&i^  382.  and  at  the  bottom  of  the  page  has  the  following  note  :  that  however)  though  in  the 
fpiritual  court  an  eftate  pur  auter  vie  be  not  diftributable  on  account  of  its  being  a  freeboldy  yet  it  feftmt 
S3  if  ia  a  court  of  equity  it  ihoald  be  diftributable,  and  that  the  adminiftrator  (hould  be  taken  to  be  • 
tmflec  for  gfoi^al  legacies,  if  ahy,  and  if  ^o  will,  then  fot  the  next  of  kin  j  and  as  adminiftration  iiaj 
W  graatttl  co  one  only  a«  principal  creditor,  he  ought  not  to  go  away  with  the  refidueof  the  eftalt  put 
*uttr  ^e  as  admio(ftrator.— —  S.  Pt  and  by  Ld.  C.  King,  eftate  *  pur  auter  vie  is  diftributable  in 
e^ajiy.  3  Wms.'s  Rep.  roa.  Hill.  Vac.  1730.  Witter  v.  Witter.— And  by  14  Cn,  %,  cef»  • 
^  ift^epur  auter  kfie  n»t  being  de^ifeJf  cr  in  part  applied  re  the  payment  of  dehtt  acetrdn^  to  thtfidtutt 
^frattds^  Jbatl  it  diftrihuted  m  ^jame  maentr  atptrfinai  ejiatu 


3*  Lord  Cowper  was  of  opinion  upon  the  ftatute  22  &  23  Car.  2. 
tap.  10.  f.  4»  that  the  word  (portion)  with  refpeB  to  younger  cluU 
ifin  £d  include  an  eftate  in  land  as  well  as  in  money ^  and  that  this 
kuul  in  the  computation  of  the  eftate  to  be  diftributed,  was  to  be 

P  2  added 


•C  X92] 


igz  Crecutortf. 

added  to,  and  computed  with  the  other  parts  of  it,  hut  with  rti» 
fpe£l  to  the  cldeft  fon,  whatever  land  came  to  him  from  his  fa«» 
ther  by  df  fcent  or  othcrwife,  he  is  to  have  his  (hare  without  any 
confideratioh  of  the  value  of  fuch  land,  &c.  Hill.  Vac.  1715* 
Lloytfv.  Twitfliam, 

4.  The  ftatute  of  diffributions  does  not  break  into  any  fcttlc- 
ment  which  has  been  made  by  the  father,  but  o»/y  fneddks  with 
ivBat  is  lift  undij^fed  of  by  him  }  it  takes  away  notliing  that  has 
•been  given,  however  unequal  or  exceeding  it  may  be  as  to  the  re- 
mainder left; '  Per  Raymond  Ch.  J,  2  Wms.*s  Rep.  443* 
llilL  1727.    Edwards  v.*  Freeman.- 

XCi  li)    t)iftribution. 
To  whom. 

...  ; 

T«     A     t>ireHed  1060 /•  to  be  raifed  and  divided  among  Jive  chiU. 
^**  dreftf  one  of  them  dies  be/ire  dtflribution.     His.ihare  fliall 

go  to  the  furvirors,  and  not  to  his  dcvifee.     2  Chan.  Rep.  129. 

29  Car.  2.  Woolftenholm  v.  Swetnam. 
Freem.Rcp.  2.  A  brother  of  the  half  blood  is  intitled  to  a  fhare  of  the  perfon^ 
|94;P>-345-  al  eftate  of  another  brother,  though  of  the  whole,  with  brothers 
Ibived  ac-  ^^^  fifters  of  thc  whole  blood  to  the  inteftate,  there  cannot  be 
cordtogiy ;  t^o  degrees  made  of  the  whole  aiid  the  half  blood.  The  intent 
T'^^'^ds**'  ®f  ^^  ^^  ^^  '^  8^^  ^'^^  ecclefiaftical  court  the  jurifdidion  in 
George"  ^hi»  matter,  and  to  provide  for  the  diftribution  of  inteftate's 
Sauds*!  cftates,  which  they  had  a  long  time  attempted  and  contefledj  but 
Wvcd  fo  i  ^^^  ^^  prohibited  ;  but  now  this  a£b  permits  them  to  proceed  \ 
the  dele-       ^ud  an  information  is  proper  by  hearing  civilians  what  their  courfe 

gates. IB  and  has  been.     1  Vent.  316.   Trin.    29  Car.  2*  B.  R«  and 

SaSth'T^'  ^^^  3^3*  M^^h.  29  Car.  2.  the  opinion  of  the  whole  Court  wa$ 
cafe.  s.  C;  that  the  half  blood  was  intitled  upon  the  new  a£t.     Smith  v. 

the  brother.  .  TraCV.  '     . 
ofthcWf  ^     .  . 

Ugod  muft  be  accounted  in  equal  degree.— —-a  Mod.  204.  S.  C  ruled  accordingly.— ^-i  Lev.  i7> 
S.  C.  a  To.  93*  S.  C.  ruled  accordinsly.— — —  in  the  laie  oK  Wikchklsia  (EAtt)  r. 

VoRCLipr.  Vem  403.  pi.  375..  Trin.  X  Jac.  a*  the  Court  was  ni  opinion  that  where  there  is  a 
^1  other  ot*  the  whole  blood,  and  a  fifter  of  the  "half  blood,  the  Mitx  £hould  have  but  half  a  Ihare ;  bal 
t^e  reporter,  a^di  a  note,  that  the  judgment  an  the  cafes  of  Smith,  Tracjr,  and  Staplecon  r.  Sherard^ 
and  th^  confVanc  praAice  of  the  Court  has  been  otherwife.  And  adds  a  further  note,  that  it  has  bees 
^crlcd  in  the  (^aic  of  Crooks  v.  Watts,*  upon  an  appeal  in  the'Houfe  of  Lords,  that  thc  half  bloo4 
4iaUjMV6  *^hole  fliaie,  viz*  equal  with  thofe  of  ttie  tvlsl^e  blood*  .a  Vern.  134.  pi.  124.  HiU. 

]6a>,  CfOQke  V.  WattSy  decreed  a  whole  ihare  to  the  half  blood  j  and  adds  a  note,  tha£  on  appeal  19 
%he  Houl'e  of  l^ords  this  decree,  after  argumenta  by  civilians  and  common  law) en  on  both  6dcs  tbere^ 
was  condoned.  \  -a  Vent.  317.  Anon.  S.  P.  k)  a.  nota^  and  irttrnds  the  S.  C«  Show.  Pari. 
Cafes,  \o%,  S.  Cadjudged  accordii^y.— — ^a  Freem.  Rep.  iia.  pi.  174.  in  Cane.  S.  C.  decreed 
accordingly.-— -S.  P.  by  Ld.  Chancellor.  Barnard.  Chan.  Rep.  273 »  Hill.  1740  in  cafe  of  Wal list. 

Ho»soM. a  Chan.  Rep.  300,  301.  S.  P.  36  Car.  a.  Pvllen  v.  Seijeanu        '  a  Freeui.  Rep.  iia.^ 

{/I.  134.  HIIL  16S9.  Crookcv.  Watia,  the  Court  held  that  the  half  blood  was  in  sei^oaii  gr%du,  and 
oitght  to^  have  a  whole  lh>re.— *Carth.  51.  Trin.  i  W.  &  M*  in  *  B.  R.  the  S.  F.  bdd  accoid- 
jngly  in  cafe  of  Brown  v.  ^amdalL    ■ '  *% Comb.  ill.  S.  C.  fefolved  accordiagly*  a  Vcm*  ia4» 

Mtii.  r&Qo.  Crofik^v.  Watt*.  S.  P.  decreed  accordif^ly  by  lonL  commiifioners  in  Cancr  and  upon  a^ 
appea!  to  the  Houfc  of  Lor|)s«  after  hearing  civilians  andcomaoon  lawyers  on  both  fidcs>  the  decree «M 
affiimed...  vcm.  40^.  In  pi,  375.  i»a  oou  cites  S*  C-  ietUcdm  Dom.  Proc. 
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3,  Repre/efifativescf  collaterals  in  22  &  23  Car.  a.  cap,  10.  (hall  aVera.ieg. 
Ic  intended  only  of  brothers  and  fifters  children  of  the,party  in-  .'j^lJJJ^nJ' 
ceftate.     2  Show.  286.  pL  282.  Fafch.  35  Car.  2.  B.  R.   Cfaldi-  The  Caurt 

cot  V.  Smith*  Indira 

tontra,  kite 
90 decree;  bat  A3).  MawT.  Harding,  decreed  accordiig.  to  Caldkot*t  cafe*      ■■  ■  ■!  Salk.  250.  th|t 
kodien  aiid  fiAen  children  meaa  incettate^s  brothers  and  fiften  children.    Pctt  f  •  Pett. 

4«  A  man  died  inteftate,  and  his  next  of  kin  were  two  maUtf  Freem.1^9. 
but  one  of  them  died  before  him,  Mttd  left  two  children^  and  admirii*  J^^'^lJ^^ 
firadon  being  granted  to  the  furviving  aunt,  (he  was  ordered  to  c.  b!  s.  c! 
diftribnte  a  ftare  to  them,  and  fuch  a  (hare  as  their  mother  would  ^'y'«  ^ 
have,  if  ihc  had  been  living  j  but  this  was  contrary  to  the  opinion  ed*,'!^^ 
of  the  Ch.  J.  North,  who  would  not  allow  reprefentations  amongit  bitiooj  for 
Materals  fo  remote.    See  his  Lordfhip's  argument,  Raym.  496  ^y  ^^  y^- 
to  507.  HilL  34  &  35  Car.  2-    Carter  v.  Crawley.  aa'rl^* 

ftaiatiTei  fliaU  not  extend  further  than  brother's  and  6fter*s  childsen.  Bot  Ibid.  297.  pi.  352.  Triq* 
16S0.  S.  C.  the  Court  on  the  cafe  coming  on  to  be  argued  was  divided }  North  and  Charkon  for  the  p|t>* 
hibitiooi  but  Windhan  and  Ellis  e  contra  \  et  adjornatur.  But  Ibid.  298.  pi.  3)4.  S.  C.  HiU.  {680. 
ffcrth  was  /or  the  pcohibkion,  and  Charhon  avd  Wiadkam  aga^nil  it.    £t  adjoft'iiaMr. 

J.  A  prohibition  was  prayed  to  the  ecclefiaftical  court,  iH^iere  a 
peifon  died  inteftate,  and  his  next  relation  was  a  coufin  gentian  «• 
gnd  the  children  of  another  coufin  german  fued  for  diftribution ;  and 
per  tot.  Cur.  the  prohibition  Mras  granted  upon  the  new  ad  of  par-r 
Uament  of  this  king.  Freem.  298.  pi.  355.  in  Scacc.  Hill.  i68o« 
Anon. 

6.  T^x^t  father  bad  a  fin  and  tfvo  daughters^  one  of  the  daughters  a*how,aS5, 
<fox ;  thefather^  intending  to  let  the  fon  have  the  whole  advantages  J*^*^  ^' 
fof  the  inteftate's eftate,  remunces  the  adminifiration^  and  it  is  granted  s.Cargued, 
k>  the /on  :  the  other  daughter  comes  into  the  fpiritual  court>  and  ^  adjorfi^ 
files  fir  a  diflrihtttlon  upon  the  a£k  \  whereupon  Pollexfen  moved  ^^ 
for  a  prohibition  in  Trinity  term  following.     Holt  (hewed  Caufe 
why  a  prohibition  fhould  not  go,  and  (aid,  that  25  Car.  2.  ^as 
made  in  purfuance  of  3 1  H.  8.  and  upon  the  (latute  of  H«  8.  the 
ordinary,  upon  the  father's  renouncing,  could  not  commit  to  a 
ganger,  but  muft  have  committed  to  the  next  of  kin  \  aild  that 
90W,  this  ftatute  caufes  a  diftribution  to  thofe  who  hive  an  equal 
right  to  the  adminiftration,  which  the  daughters  in  this  cafe  have. 
PoUexfen  on  the  other  fide  faid,  in  this  cafe  there  could  be  no 
lliftribution,  unlefs  the  afib  gave  it  \  and  he  faid  what  the  zGt 

E'  rti  is  at  the  time  of  the  death  of  the  party,  and  that  none  (hall 
ve  diftribution  but  who  is  at  that  time,  viz.  at  the  deaih  of  the 
tnteftate,  intitled  to  it ;  he  faid,  that  here  his  renouncing  gave 
HO  right,  toA  that  if  he  come  and  fue  afterwards  in  the  fptritua) 
court,  that  this  wiU  not  bar  him  j  if  the  father  had  died  bdfove 
adminiftration  taken  out,  his  executor  or  adminiftrator  fhould 
nave  it.  Jones  faid,  that  the  n^ain  intent  of  25  Csur.  2.  was  to 
lander  the  ordinary  from  letting  whom  he  pleafed  n^n  away  with 
the  whole  eftate;  a  prohibition  was  ordered  with  a  defign  to  argue 
It  ttpon  a  denu|rrer.  Skiu.  103.  Pafch.  35  Csur,  t.  B«  R,  Ta^yle^ 
fua4Haynca. 

P  3  7-  If 


'93$ 


^Hrecutotjet. 


The  right  y.  Jf  a^y  of  tlic  nexf  of  kin  die  before  diftribuiiort^  (iich  fh^rc  flialj 

to4  ftartt  8^  ^  his/her,  or  their  txecutors  or  adminiftrators,  and  fhall  not 
veils  imi»'Jurvive  to  the  next  of  kin  of  the  inteftate.  2  Chan.  Rep.*  3 74. 
lately  on      j  jac.  2-     Winchclfca  V.  Norcliff. 

theintef.  •* 

t»te*s  death.  Pcr^Mafter  of  t\  e|RoUsy  and  fai^  that  this  is  according  to  refolutions.  %  Wms.*s  Rq>.  *  44.2, 
SJill.  I727«  ia  cafe  of  Edwards  v.  Freeman.— —S.  P.  by  Ld*  Ch.  J.  Raymond,  bvt  he  faid,  it  does  in 
all  events  then  veft,  becanfe  if  there  is  a  pofthumous  child«  fuch  child  Ihall  be  let  in  for  its  dure 
though  not  in  eflc  Jt  the  inteft4tB*s  death*    Ibid.  446. 

8.  A  grattdmotber  (hall  not  have  a  (hare  with  the  brother  orjljler ; 

though  it  was  argued  that  ihe  {hould,  becaufe  fhe  is  two  degrees 

from  the  inteftate ;  and  fo  is  a  brother  or  fifter,  computing  the 

degrees  according  to  the  civil  or  canon  law,  viz.  one  degree  to 

fatner,  and  another  from  him  to  the  brother,  and  fo  to  ^e  grand* 

mother,  is  but  two  degrees,  viz.  one  to  the  father,  and  another  to 

the  grandmother,     2  Freem.  Rep.  95.    pi.  105.    Trin.  1686, 

Winchelfca  (Earn  V,  NorclifF. 

A*  4ia  \a*        p,  Unclfsfqn  {hall  ^ot  come  in  for  a  diftribution  with  the  living 

^**»         un^k.  Per  Lords  Commiflioncrs.  Ch.Prec,  28.  pi.  30.  Trin.  1691, 

uack^     ]yiw  T.  Harding. 

f  dcoeafed 

iinck*s  fon»  tb;  Court  inclined  that  the  nephew  was  intitled  to  a  (hare  with  the  uncle,  hut  too^  time  |b 
coofider  of  it*.  %  Vcrn.  16S.  Becton  v.  Darking.^— No  reprcientadon  but  between  brothers  and  fif- 
ters  to  th«  ioCdUte*  %  Vpm.  233.  M^w  v.  Harding.^— — 2  Show.  «86.  Coidicot  y.  South  accord- 

10.  If  a  man  dies  ipteRaie^  leaving  only  one  cpildi  fuch  chiid  is 
within  the  ftatute  oJF  diftributipps  >  and  it  is  not  cafus  omiflusi 
per  Cur.  obiter.  Carth.  52.  Tpn.  1  W,  &M.  in  B.  R. 
Barnard.  ' ''  ^"  w//aff/  in  ventre  fa  piere,  at  the  time  of  the  death  of  thp 

Chan.  Rep.  father,  was  held  clc^^rly  per  Cur.  to  be  intitled  to  a  (hare  by  thp 
»7»»  a73«     ftatute  of  diftributions ;  for  he  is  in  the  eye  of  the  law  ^  ^hildj 
S,' P. 'held'  *"**  ought  to  be  provided  for  as  well  as  the  reft;  and  though  it 
accordingly    was  admitted  that  a  diftribution  ihare  is  an  intereft  vefted  on  the 
in  cafe  of      death  of  the  intpftate,  even  before  the  diftribution,  and  (ball  gp 
liod^r      to  the  executor  or  admintftrator  of  tlic  party,  tl^ough  he  dies  be- 
fore diftribution,  yet  it  was.  not  fuch  an  intereft  vefted  in  the 
children  born,  fo  as  to  deprive  the  after-bom  children.     2  Freenit 
Rep,  230.  pi.  301,  j^Iich.  1698.     Ball  v.  Smith. 
Wms.*f  1 2.  Brother^ s  gran^-cbildren  cannot  (hare  with  brofhet^s  children  ; 

^q>*  *5*  for  the  inteftate  is  the  fubjed  of  the  a£l.  It  is  his  eftate,  hi^ 
B  "Ri  's.^!  wife,  his  children,  and  by  the  fame  reafon  his  brother's  children^ 
beld  accord,  for  he  is  equally  ^relative  to  all ;  per  Cur.  on  a  motion  for  a 
H^^r^    mandamus  to  make  diftribution,  &c.  i  Salk.  250.  Trm.  J2W.3. 

I.\r*ai-     B.R,     Petty,  Pftt,  '       "' 

cordingly* 

-.— 1»  Mod.  409.  S.  C.  accordingly.— —Ld.  Raym.  Rep.  571.  S.  C.  accordingly— S.  C  cited 

1^  U*  C.  Parker.    Mirh.  i7«9-  Wms-'sRep.  595. 

So  wheie  A.  died  Inteftate  leaving  no  wife  nor  child,  but  hia  next  of  kin  were  an  undc  by  the  motbcr*! 
Hdc,  and  a  deoeafed  aunt*a  child,  Ld.  C.  Parker  faid  that  Pxtt's  case  was  a  cafe  in  pointy  and  that 
tlie  gtiiKlchjld  in  that  cafe  was  a  nephew  to  him  with  whom  he  claimed  to  come  m  for  a  ihare,  and  fo  it 
the  dnoiaat  hcsv  ^  and  theiinde  haying  demurtetf  to  the  nepbew*s  hill  by  which  he  claimed  aihaie,  ths 
flqpiiii^  WBsaUom^  Mich,  lyj^^  Wms.^s  kcp.  J94,    Bowen  v.  Littlcwopd. 

13.  Aq 


•    f  3«  An  ime/late  ha^ftg  neither  father  or  mother,  wife  or  chll-  Wms.'i 
drcn,  but  only  ^Jifter  of  hh  father^  arid  two  daughters  of  his  fathoms  Sfg'/I'c. 
intheTy  a  motion  was  made  for  a  mandamus  to  the  ordinary,  tg  the  wboif 
make  diftribution,  who  had  granted  it  to  his  father's  filler.     Sed  Court  de- 
per  Cur.  by  the  ftatute  22  Car.  2,  there  fhaU  be  no  diftribution  ^^^'  ^^ 
amongft  collaterals  after  brother's  and  rider's  children  of  the  in-  iatetatt» 
teftate ;  for  that  ftatute  is  a  reftraint  on  the  common  law,  and  f*^*"8  *>°Jy 
therefore  Ihall  not  be  carried  farther  than  the  letter,  and  after  fpch  ^^r^t%  aa4 
coDaterals^  it  (hall  go  to  the  next  of  kin  to  the  inteftate,  which  fillers  pbU^ 
in  this  cafe  ^tw  to  his  father's  fifter,     q  Salk,  n8.  pi.  3.     Pett  ^^'^^  ^}^^ 

^-  ^^^'  .  blood  (ball 

give  dde  to  the  perfonat  eftjtte  of  the  inteftate.  i«  Mod.  409.  S«  C.  accordinsly.— Ld. 

'f^fjm*  Kep.  57 T.  th«  Kin^r  v.  Runes,  alias,  Pett  t.  P»tt,  Trin*  I»W«  3,  $•  C.  held  acooKdi(i|ly* 
w  ■■      Coq^yna't  RcB.  Sy.  pi.  56.  S.  C.  ^ad  a  maj^damus  was  denied. 

14.  Among  ImealSf  reprefentatives  ad  hjwntum  {hould  Iharc  in  Hoitch.  j. 

the  diftribution ;  but  otherwife  among  collaterals  \  admitted.  Arg.  ^**^'^  JJJ*^" 

Wms.*8  Rep.  27.  Trii),  1700-  in  Pett's  cafg.  l^iJIpy^t 

View  of  tfic 
Civil  Law  (pag.  63.)  that  the  grandmother,  tec,  of  the  afcending  Kne  to  the  utmoft  degree  wai  aa* 
(iently  pitferrpd  before  the  neareft  foliafrjls,  but  that  he  faid  may  be  altered  ^y  the  ftatute  of  Car.  %• 
which  prefets  |he  pcf  t  ot  ki^  chotvgh  coiia^er^is  |>eforr  one  tt^jqgb  ISnc^  Chat  hmore  remote.    Wma»*l^ 
Rep.  51.  Pafch.  1701.  in  cafe  of  BlacJcborough  v.  Davis. 

15.  The  aunt  is  not  intitlcd  to  a  diftribution  with  the  grand-^  Till  tin 
mother;  for  as  by  the  common  law,  father  and  mother  were  nearer  h™jJ*q^ -, 
than  brother  and  fifter,  grandfather  and  grandmother  sire  nearer  the  father 
than  uncle  and  aunt,  the  grandmother  in  this  cafe  is  the  rqot  of  the  *"**  mothHr 
lindredy  nx>h^reas  the  aunt  is  only  a  branch  ;  and  the  grandmother  is  deluded 

in  the  place  of  the  piother  ;  if  one  had  died  without  wife  of  child,  as  to  the 
his  mother  had  all  (befqre  i  Jac.  cap.  17.),  ai^d  his  brothers  and  t«ai«ft««k 
Gftcrs  nothing  ;  but  the  father  furviving  has  ^11  at  this  day,  and  j,"J^  ^^ 
this  a£t  was  to  prevent  the  mother's  carrying  all  to  another  hi^f-  excluded  u 
band.     I  Salk.  251,   Trin,    13  W.  3,    B.  R.     Blackboro^gh  v.  ?**!*Pf5- 

r\      •  r  *•  ,  *;  lofial.    Ibid* 

J^avies.  _,» Mod. 

615  to  ^^6.  Hi|J.  1701.  S.  C— Wms.'s  Rep.  41  to  53.  Paf^h.  1701.  S.  C,— — td.  Rayrn* 
Rep.  684.  686.  S.  C  the  Court  held,  that  the* grandmother  U  as  near  at  the  aunt)  ibr  in  this  caCeii^ 
defcent  ojf  lands  it  would  be  a  mediate  defcent,  and  the  fame  medturo  to  botb^  vis.  the  father ;  and  tbt 
grandaother  feems  to  have  the  advantage,  becauf:  ihe  is  o{  the  right  line,  and  the  aunt  of  the  collateral 
Ene.  And  Sir  Bvth.  Shower  cited  a  cafe  between  Bvkton  and  SHAar,  in  the  laft  Trin.  tBrm» 
where  an  adminiftiation  was  fued  to  be  granted  to  the  great  grandmother ;  and  the  aunt  moved  for  f 
prohibition  in  C.  B.  to  ftay  the  fuit  in  the  fpiritu^l  coqrti  and  it  was  denied.  Chan.  Piec.  517.  HiUf  * 
1719*  S.  P.  Woodrode  v.  Wickworth  \  a^d  fays  it  was  fo  (ettled  ia  cafe  of  Welih  v.  D^ppv 

i6«  I  give  unto  my  daughter  A*  all  my  goods  and  pfate,  1500/.  to 
my  Jin  B*  and  10/.  and  no  tnore  to  tnyfon  W.  and  10/.  and  no  imn 
to  my  wif^s  daughter  p.  and  made  C.  and  D.  executors,  and  gave 
t}iem  looL  each,  but  makes  no  difpofition  of  the  refidue.  De- 
creed, that  it  (hall  go  in  a  courfe  of  adminiftration^^  but  decree 
Teverfed,}  for  it  is  plain  that  ^,  and  P.  ivere  to  have  10/.  and  no 
more.  '  MS.  Tab.  March  8,  1706.    Vachcl  v.  Breton. .  /  {fiis^4^s  ^^.  ^*  /^Z 

17.  The  next  of  kin  to  an  inteftate  were  a  grandfather  by  the    * 
fatber^sfdej  and  a  grandmother  by  the  mother's Jide     They  ihail  take 
in  equal  moieties  by  the  ftatute  of  diftributions,  as  -being  in  equal 
ikgre^f    Df^eed  9t.tfae  Rolk,  and  Sir  Jofcf  h  Jekyl  was  {0  clear 

'  P  4  in 
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195  ,€tHVtt9tft. 

:  Jn  the  ,point>  that  he  voidd  not  fufibc  it  to  be  dd>ated,    Wflu^H 
T^cfi.  si*  ^^^^  >3  ^^7  1723*     Moor  V.  Barkham* 

1 8.  Apapjft  may  take  a  perfonal  ei^ate  by  the  illatute  of  iS&A% 
buti6ns,  in  (lie  cafe  of  one  dying  inteftate;  it  is  the  a£k  of  the 
law,  it  is  the  jegiflature  that  gives  thefe  diftributory  (hares  to  the 
widow  and  qext  of  kin  1  it  is  a  fucceflion  ab  inteftato  to  a  perfona) 
f  (late|  fimilar  to  a  defcent  of  landy  where  an  heir^  though  a  papift 
(as  herf)  if  above  the  age  of  18  years  and  fix  months,  may -in* 
nerit*,  Befides,  (he  intei^t  of  the  (tatute  of  diftributions  was,  tha| 
the  adminiilrator  fhould  fell  ^11  the  perfonal  eftate  of  the  intdUtCi 
turn  it  into'  money,  and  diftribute  it ;  no^jir  it  would  be  inconr 
fiftent  that  the  papift  ihould  have  a  ihare  of  the  money  left  by  the 
intcfiate,  but  not  of  the  money  raifed  by  the  admi^iibrator  out  of 
the  inteftate's  eftatcs.  3  Wms/s  Rep.  48,  49.  'Ifjfifl.  |730, 
Dayer^  &  al'  v.  Dewc^  &  al% 


t[  ^9^  3  (!Z.  1 2)     Diftribution, 

I  Where  the  Right  fhall  be  faid  to  be  vefted. 


Verfoo  thus 
int'tied  to  a 


I.  A  Dies inieftat^^  mjithmt  brother  orMer^  his  mother  Bvhtg,  Shi 
**  •  tnaies  per  wUl^  and  makes  B.her  executor  and  r^duarj  le*. 
'afftr^ButT  *  k^^^^^  ^'^^  ^^^^  luithin  a  lueek  after  her  fort ^  and  before fbe  had  taken  oidt 
i^aicdies  ddminijlration  to  htm-  The  brother  ^  the  mother  tales  out  admm^ 
wihjn  a  Jiration  to  the  fifty  as  his  uncle  and  next  friend  ;  the  executor  ^  the 
thrintt?  mother  brings  a  bill  againfi  the  uncle  and  adminiftrator  of  the  ion, 
titc,  in  facK  to  have  an  accoutit  of  the  perfonal  eftate  of  the  fon,  in  right  of  Inr 
cafe,  thouijh  tejlatrixfwhowasintitledtoitbytheflatuteofdiftributions,  Q>wperC 
tifte  no  dif-  f^*^»  ^'^  adminiftrator  of  the  fon  is  only  a  truftce  for  the  next  of 
tri^ution  is  ktu  to  the  piteftatc,  who  are  intitled  to  a  diftribution  by  the  fta^ 
tobcn^ide  \\x\kj  ahJ  that  in  this  cafe  was  the  mother,  the  fon  dyin^ without 
year,"yet  father,  brothcr,  or  fifter,  and  this  is  an  iniere/l  vefted  in  the  tnother^ 
^e  fhve  though fhe  died  before  admim/lration  taken  out  tP  the  fon,  and  fliali 
^^ftd***"  8®  to  her  executor  and  refiduary  legatee ;  and  decreed  aocord«« 
^  wifibc    i'^g^y  ^^^  ^  plaintiff.    MS,  Rep.  Trin,  2  Geo.  Cane.    Jadcfoa 

\n  intere^       y.  Frudchome. 
yc/^edyCranf- 

miVrable  to  his'execaton  or  adminiflraton ;  for  in  this  fenfe  the  imitate  makes  a  will  for  the  iiite/bti% 
and  it  is  as  if  a  legacy  was  bcqtieathed  payable  a  year  hence,  \Vhich  would  plainly  be  an  intcreil  vtftei 
prcfcntly.  Nay,  where  one  died  without  wife  or  iOTue  and  inteftate,.  leaving  a  father  ^o  alio  died  be- 
fore taking  wSt  adininiftittkMi,'^r  altering  the  property  of  the. eftate  $  though  in  that  caft  dteie  was  only 
one  who  could  claim  as  next  of  kin,  and  (b  literally  and  ftri^y  fpeaking  there  coo  Id  be  no  diftribatioiH 
yet  by  the  ftature  the  right  to  the  inte(bte*s  perfonal  eftate  vefted  in  thie  father,  and  conieqoendy  be* 
longed  to  his  cxecacors  ot  adminlftratort,  and  ndt  to  rhe  next  of  kin  to  the  firft  inCeftate,  who  in  fuch 
cafe  happened *to  be  a  difBnvnt  ptrfoa.     %  Wms/s  Rep.  49, "50*  ih  a  note  of  the  reporter,  citts  HUi 

iToS.  Grice  v.  Grice.     P^  Ld.  Cowp«r. And  note,  Mr.  V^mbn  u^n  this  occafion  toM  the 

reporter  it  had  been  twenty  flmes  determined  in  equity,  that  where  there  is  only  one  perfon  hidtled  to 
rake  the  perib^iiii  eftate  M'the  inteftaie  as  neit  df  kni|  tihe  ftatute  vdb  a  right  in  thit  perfoOi  IMkhi| 
h'masalcg4tc^'ofthcparty4«tt4ed,    Jbld.  '     '    •    '     -  •"    ' 


t 

(Z.  13)     Diftribution. 
By  the  Court  on  a  Devife, 

!•  TxEVISE  after  dehts  and  legacies  paid,  the  reftdue  amohgjl  Hi,. 
•■-^  kindred  according  to  their  mo/i  need:  this  is  to  be  extended 
according  to  the  ^€t  for  better  fettlement  of  inteftate's  eftates* 
jfcChan.  Rep.  147.  30  Car.  2.     Carr  v.  Bedford* 

2.  A  freeman  of  London  devifed  his  part  thus,  viz.  1  intri^  H 
with  my  wfe^  and  to  give  it  amongjl  my  children  asjhe  Jball  think  Jit. 
The  tejlatmr  had  a  clnld  by  a  former  venter^  to  luhom  the  mother-in-Jaw 
fove  a  fmall  part^  and  the  reft  amongft  her  own  children.  Th6 
Coart  decreed  that  the  diftribution  is  unjuft,  Fin^  Chan.  Rep.  354* 
Pafch.  30  Car.  2.    Oaker  v.  Parrot. 

^.  Devife  to  the  wife^  and  hoped/be  would  leave  it  to  his  fin.    Her    r  107 1 
fecond  huiband  granted  the  legacies  devifed  away.     Son  fued  fot 
relief,  but  was  difmilTed ;  for  it  was  no  truft  for  the  fon.    Cited 
per  Finch  C.    Oban.  Cafes,  310.   Hill.   30  &  31  Car.  2.   in  the 
^e  of  Civil  V.  Rich« 

4*  A*  devifed  land  to  B.for  80  years j  ifjbe  lives  fo  long^  iien  to 
frufiees^  to  fell  for  payment  of  debts.  Decreed,  the  lands  to  be  fold 
for  papnent  of  debts,  and  to  pay  '&.  feven  years  purchafe  for  her 
efiate  jSmt  Sfrf  in  fuch  part  of  the  lands  which  (hall  be  fold  for 
fbe  purpole  aforefaid.  Fin.  Rep.  414.  Hill*  31  Car.  2.  March 
T.  Fowke  &  al^, 

5*  An  eftate  was  devifed  to  a  man  to  diftribute  the  fame  amongjt 
his  mphevos  and  nieces  as  hefbould  think  fit^  and  one  of  the  nieces,  , 

to  whonn  nothing  had  been  appointed,  brought  a  bill  that  (he 
inight  have  an  equal  {hare  or  the  eftate,  and  was  difmifibL 
Vem*  35 &  Hill.  1685.    Swetnam  v.  Woolafton. 

6.  A.  £reBs  his  lands  Jball  defcend  to  his  three  daughters^  in  fuch  IbU-  4^4. 
J^ares  and  prc^ortions  as  Ins  nmfe  by  deedfhall  appoint.    She  makes  ^-^S^^c 
a  very  unequal  diftribution.  Whether  equity  will  relieve  againft  it?  s.*c.*'thc  * 
Vern.  3cc.  HilL  168  c.  in  cafe  of  Wall  v.  Thurbome.  Coun  de- 

^  cUccdtlMt 

ijbt  cafe  w«f  proper  tnd  rdievihle  in  eqahjr*  and  it  is  difcredomit  ia  the  Comt  ndndKr  to  do  it  or  o»^ 
|nd  tMtk  tiiBO  to  confiderof  ity  aad  to  be  attended  with  precedeau. 

*/•  A.  devifed  fome  legacies,  and  then  gave  the  re/idue  tf  his. per-' 
fmal  eftate  to  and  among  his  kindred,  according  to  their  m^  need,  and 
defired  that  a  Jpecial  regard Jhould  be  had  to  W.  hisfijters  fon.  The 
Court  thought  the  a£l  of  dlftribution^  the  beft  rule,  as  to  limiting 
the  extent  of  the  word  kindred^  but  the  order  took  in  the  nephews 
and  nieces,  together  with  their  mothers,  and  dire^iedthat  W. 
ihould  have  fomething  confderable,  and  the  executor  afterwards  to 
give  moft  where  was  the  moft  need,  and  the  mafter  to  fee  right 
done.    2  Chan.  Rep.  146.  30  Car.  2.     Carr  v.  Bedford. 

8.  A  devife  of  the  furplus  was  to  teftator's^r  kindred  at  the 
difcreiion  cf  his  executors*  4}^ V^cd  to  th^  poor  kindred  according  tq 
'•      •     ■ '   -  thf  ' 
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the  zSt  for  diilributing  intcftate's  eftates,  and  no  fartKer,  an  j  to 
be  diftributcd  in  fuch  ihares  and  proportions  as  the  executors 
fliould  think  fit.    %  Chan.  Rep.  395.  2  Jac.  a.    Griffith  v.  Jones^ 

9.  The  hu(band  devifed  perfonal  eftate  to  his  wife,  upon  tntft 
and  coftfidince  that  Jbe  Jhould  not  difpoje  thereof  hut  for  the  benefit  of  her 
ckitdren*  •  She  made  a  very  unequal  diftribution ;  but  decreed  an 
equal  diftributipn,    Vern.  66,   pL  63.   Mich.  x682.     GibCQU  v. 

Kinven. 

10.  Alopcy  bequeathed  to  A.  for  life,  and  if  (he  died  in  the  life 
of  B.  her  hufoand,  then  to  go  to  the  children  of  M*  in  fuchfbares  as 
^.fbould  advife.  Some  of  M.'s  children  died,  leaving  inue,  and 
then  A.  dies  in  the  life  of  B.  making  no  appointment.  Decreed  at 
diftribution  among  M.'s  children  and  their  reprefentatives /rr  ca^ 
pita,  and  not  per flirpes.  2  Vern.  50.  pi.  49,  Pafch.  1688.  Crook 
V.  Brooking. 

11.  A  devife  was  made  in  thefe  words  :  I  give  to  my  daughter  H. 
I  OOoA  to  he  ordered  and  dtfpofed  by  her  for  the  benefit  of  her  children^  as 

i  Jbe  pleafesj  without  giving  an  account  to  any  body,     H.  died^  and  made 

no  ^i^faL  The  defendant,  her  hofband,  took  adminiftration,  and 
fhe  children,  the  plidntifFs,  l^rought  their  bill  for  this  iQOol.  and 
the  fole  queftion  was,  whether  there  was  any  iptereft  Tefted  iti 
the  children  by  this  devife  ?  for  if  ther^  was  not,  ^^n  it  belonged 
to  the  defendant,  who  was  hufband  and  adminiftr^tor  to  the  wife  ; 
and  it  was  Infifted  for  him,  that  it  being  given  to  the  wife  by  dup 
r  198  3  fi^  'vords  of  the  will,  the  hufband  became  intitled  to  it.  The 
^auT^  was  referred,  and  fo  the  Court  gave  no  opinion,  but  fcemed 
doubtful  in  the  cafe.  2  Freem.  Rep.  no.  pi.  12 1.  March  1689. 
Hillierv.Hillier.f 

X  2.  >V  man  gave  a  perfonal  e/late  to  his  ivife,  upon  trufl  thatjbe 

Jho(uld  dif^fe  oftt  apwng  her  children  in  fuch  tnanner  as  fhe  Jhculd  tnin\ 

Jitj  and  flie  woi^d  have  made  an  unequal  diftribution  of  it,  and 

the  Court  ordered  her  to  give  it  amonsft  them  equally,  there  bein^ 

no  proof  of  any  mi(behavipur  in  any  01  them.   2  Freem^  Rep.  199. 

in  pi.  273^  Trin.  1694.  cited  as  the  cafe  of  Baker  v.  BarretL 

1 3*  A.  makes  two  of  his  daughters  his  executors^  and  gives  400 A| 

hj  them  to  he  difiributed  among  themfilvesy  and  their  brothers  cmdfiflers^ 

according  to  their  neccffttyy  as  in  their  difcretton  they  ihould  think  fit  ; 

per  Wright  K,    Decreed  a  double  (hare  to  the  plaintiff,  the  heir^ 

looking  on  him  to  ftand  moft  in  need  thereof,  and  confirmed  hit 

former  decree.  Affirmed  in  parliament.  2  Vern.  420.  Pafch.  1 701. 

Warburton  v.  Warburtop. 

The  derife         1 4.  A.  devifed  15I.  a-piece  to  each  of  his  fathers  and  mother*!  re% 

mu  for  the    lotions*  and  makes  B.  executor,  and  Vn  refiduary  legatee.    B.  paid 

icUUoDt?  It   ^S^'^  ^  coufin-^german,  and  15/.  a-piece  to  her  four  children.     C  in- 

was  tgrecd     filled  the  diftri^ution  ought  to  have  been  guided  by  the  fbtute, 

that  t^  fta-  and  the  children  (hould  have  had  notliing.     Ld.  Wright  aUowed 

tributioat  *    ^^^  payment  good,  and  took  notice  of  the  cafe  of  Arnold  v.  Bed- 

wu  the  ruk   fORD,  whcrc,  though  it  is  mentioned  in  the  order  that  the  devife 

?<^d^-f     *^  *^  kindred  fhould  be  governed  by  the  flatute  of  difhibations  of 

In  cb'u  co^  Antedate's  eftate,  yet  there  the  children  of  brothers  and  fifters  were 

to  RUcioss,  let  10  to  receive  a  dure  in  the  life  of  their  parents^  whidv  is  not 

allowably 


Crecutoriv. 
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pHowable  on  a  diftribution  under  the  ftatttte.   2  Vera.  381.  Trin,  «"^  U« 
1701.    Jones  V.  Beak.  Cowper.p- 

'  •'  proved  ic« 

Cban.  Prcc.  401.  Pafcb.  1715.  Road)  v^  HuuB^ooii 

15.  A.  has  fix  younger  children,  aiyl  bequeathed  loool.  to  each 
at  2I9  and  if  any  of  them  die  before  ai,  the  legacy  of  fuch  child 
fo  he  difpofedof  to  one  or  more  of  thefurvivors^  in  fuch  manner  oi  hh 
executrix  fball  think ftj  and  made  his  wife  executrix.  One  dies 
before  21.  Per  Wright  K.  this  power  is  fpecial  and  particular, 
and  not  like  the  cafes  of  a  general  truft  to  diftribute  among  the 
jmnger  children  at  difcntion^  there  an  indiftreet  difpofition  may 
DC  controlled  by  a  court  of  equity ;  but  this  is  cafus  provifus^  it  is 
exprefsly  provided  that  ihe  may  give  all  to  one  as  fhe  had  done, 
^nd  decreed  the  appointment  to  (land.  2  Vern.  c  i  a.  Mich.  1 705^ 
Thomas  v.  Thomas* 


(2.  14)     Diftribution  by  the  Cuftom  of  York  and 
London,  and  who  within  the  Cuftom. 

J.  IF  a  citi2en  dies  without  wife  or  children,  then  the  ftatute  Aadigi^ 
*  22  &  23  Car.  2.  cap.  10.  fliall  make  a  diftribution  j  per  JjJ/iLvu 
Bolben  J.    2  Show.  175.  pi.  170.   Hill.  33  &  34  Car.  2t  B.  R.  nocezdua. 
in  cafe  of  Percival  v.  Crifp.  ««>  ^»t  %il 

his  part,  aad  {hall  have  it  by  the  cuftom  of  London.     Per  Dolben  J.     4  Show.  176.  in  uie  af  |'«f<« 
oval  f.  Crifp.  For  then  there  is  no  cuftom*  Per  Pcmberton  C5n.  J.     IVtd.    ■     ■  .5.  yp.  per  t«(. 

Cor.  z  Jo.  204.  PcrciTal  v.  Crifp.  Skinn.  a6.  8.  C»  ft  S.  P.  agreed. 

2.  If  z  freeman  of  London  gives  legacies  by  his  will,  and  names    £  199  J 
fw  executor,  whereupon  letters  of  adminiftration  are  granted  cum 
teftamcnto  annexo,  it  is  plainly  out  of  die  ftatute  of  diftributions  ; 
agreed.     2  Show.  176.  Hill.  33  &  34  Car.  2.  B.  R.    Percival  v. 

Prifp- 

3.  A  debt  in  law  or  equity  ihall  come  in  and  be  deduBed  in  the 
firjl  place  and  leiTen  the  widow's  moiety,  but  a  legacy  cannot  be  fo 

deducted.   2  Chan.  Cafes,  84.   Hill.  33  &  34  Car.  2.    Popley  v;. 
Popley. 

4.  ffa  freeman  of  London  dies  inteftate  leaving  a  *  w^  and  no  IhM.  in  a 
child,  by  the  cuftom  of  the  city,  a  widow  ftiall  have  her  widow's  ^**.^*^i^. 
chamber  and  a  moiety  of  the  reft  of  the  perfonal  eftate,  and  the  cafe  of 
adminiftrator  the  other  moiety,  and  that  not  fubjed  to  a  diftribu-  Stahi* 
tion  by  the  ftatute.    Vern.  133.  pi.  122.  HilL  1682.   Matthews  JJJJ* 

V.  Newby.  KAtn]  !a 

'  16S7.  ins 

like  cafe  00  the  cuftom  of  York,  Ld.  TeflFries  decreed  the  othw  moietjr  diftribotable  according  to  tke 
ftJtutc.  Vern.  465.  pi.  446.  Stapleton  ▼•  Sherrard  decreed  ac^dingly.  ^ 


*  In  fuch  cafe  the  cuftom  o{  London  gives  no  dire£kiont  aa  to  the  other  moiety  belonging  to  the  m* 
tefta&y  and  tbertfore  that  is  wholly  under  the  diredion  of  the  ftatute  of  diftribotions  |  ^ot  the  cuftoot 
province  of  York  extends  to  give  fuch  moiety  to  the  next  of  Jda  to  the  inteftate.     Ch; 


•f  the 


>GJlb.  £^u.  R^.  8x.  S.  C.  ia  «•- 


Pitc.  317,  328.  Hill.  I7f  U  in  caie  of  Whitehill  v.  Phelpi.* 
^dcm  ?erbia. 

5.  Bv  the  cuftom  of  the  province  of  York,  a  daughter  once  ad- 
yancedby  hpr  f^^cr  in  hia  lifetime  19  excluded  from  all  further 

benefit 


199  ^ttmtov0. 

benefit  of  his  perfonal  eftate ;  but  in  the  principal  cafe  it  i^pear« 
ing  that  aii  the  children  were  advattced  in  hii  Hfe^  and  fo  the  eftate 
wholly  exempted  out  of  the  cuftom,  it  ought  liow  to  go  in  a  courfe 
of  adminiftration^  and  be  diftributed  according  to  the  zQt  for 
fettling  of  inteilate's  eftates.  Vem.  aoo.  Mich.  1683.  Goodwin 
V.  Ramfden. 

6*  In  Chancery  it  was  held  and  declared  per  Ld.  Jeffirie8»  that 
IfdLjreeman  cf  London  dying  leavea  a  wife  emd  granchildren^  the 
grandchildren  (hall  not  have  the  benefit  of  the  cuftom  of  an  or? 
phanage  party  hot  the  wife  (hall  have  a  moiety  aa  if  no  child  at  all^ 
tod  this  on  the  'report  of  tlu;  recorder,  t  Show.  467.  Pafchf 
I  Jae.  2*  B.  R.  Anon. 

#ef  ^  y^         'J,  I  Jac.  2.  cap.  17.  /.  8.    Such  part  ofattjintefiatis  eflaU  mifc. 

%.  /aittT-*    ^  ^*'  ^fy  ^f  London,  or  promfice  cf  York,  as  any  admnifirator  has  bf 

maj  tbt        virtue  only  rf  being  adminiflrator,  Jhall  be  fubjeS  to  dipr^utkfn  as  in 

n/oM  oftht  QiJj^r  cajes^  and  the  cufiotn  Jhall  not  extend  to  it* 

frovtnceof  ''  "^  . 

3Vi,  awap^o  ptfwcr  to  JtMe  •frbar  perfonal  ^attx  by  tvillf  hmt  exceptt  tkt  tity  9f  Ywk  md  Cb^^^ 

f  ^«.  caf%  5-  /•  t .  npuii  the  fnvijo  at  u  tbt  eity  %f  York* 

8.  Jidkabitant  in  the  province  of  York  dies  without  iffta  intefiah 
ving  a  widow ;  per  North  K.  the  whole  is  governed  by  the 
cuftom^  and  no  part  of  the  inttftate's  eftate  within  the  ftatute  of 
diftributions.  Vcrn.  314.  Pafch.  i685,  Stapleton  t.  Shetrard. 
'S.  P.  «4  p.  Grandchildren  afe  not  intitled  to  a  cuftomary  (hare  of  a  free- 
hB»  'mL  "*^'^  perfonal  eftate  by  the  cu/lom  ^Ltmdon.  Vcrtt,  397.  Pafch^ 
hj  thethen    \6i6*  Fowkc  V.  Hunt. 

mdent  Ld. 

Chancdlor,  wbeie  t  deed  hj  way  of  provifion  made  by  a  grandfather  for  a  ^raiddiild  hi  order  to  hiti% 
jNcc  him  into  hi*  decoded  father**  phue  was  fet  afide^  aa  made  in  fraud  of  the  cai^m  agatoft  the  liir- 
^ving  children ;  faid  by  the  counfel  and  agreed  by  the  Court.  Ch^n.  Pvec  470.  Pixh.  171 6.  Nor- 
they  V.  Burbage;-:—- «-WnM/s  Rep.  341  •  HiU.  1716.  S.  P.  «diiiitted  by  ooaofelt  Northey  v« 
^traay.      ■  ■■  %  Salk.4a6j  S*  P. 

lo.  A  freeman  of  London  dying  "wthin  f he  province  <fTorh^  di6 
^nftom  of  London  in  the  diftribution  of  his  perfonal  eftate  (bait 
controul  the  cuftom  of  the  province  of  York,     a  Vern.  49* 
[  200  ]    Pafch  1688.  Cholmly  v.  Cholmly. 

1  Vem.  15.  1 1.  An  inhabitant  within  the  pro^nce  of  Tori  made  a  fettlement 
^-  ^'^^  pn  the  wife  in  bar  of  her  cnjlomory  party  or  what  flic  might  Othe^ 
F>Kh  0.  ^if^  claim  out  of  the  perfonal  eftate.  He  afterwards  died  iilteftate 
that  the  leaving  her  and  two  children.  Per  Finch,  the  huiband  is  in  na« 
wife  WIS  ^jpg  qJ  a  purchafor  of  his  wife's  ftiare«  and  without  doubt  mishit 
heTdifbU  have  difpofed  of  it  by  will,  and  M^hat  he  might  have  difpofed  of 
%qeiTe  as  by  will  the  ftatute  has  difpofed  for  him,  and  is  in  nature  of  a  wiO 
^^^^  for  all  inteftatcs,  as  was  rcfolved  in  the  cafe  of  Travel  v.  PfeAf 
ftare.  Re.  COCK,  and  in  RtnfiR's  CASE,  bttt  no  order  in  the  principal  cafa 
▼erfcd  per     a  Vei».  2<S3.  pl.  248.  Pafch.  1692.  Bcpfott  V.  Benfon, 

hut  affirmed  hy  Jeffries  C. 

T2.  An  inteftate  being  an  inhabitant  in  xhtfrovinetfofTm^l  hat 

^fon  anddaughter^  but  no  widow.     The  ds^ughter  had  ^pornon  otk 

inarriag6  \n  Itcu  of  whtit  Ihe  mi^t  filaim  by  the  cwftort.    This 

t)eing  faid  to  be  in  t^ar  tli  her  cdlomaty  part  iball  be  up  bar  to 

I  "    "  ■'*■■■   her 
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ker  ^fibtttmy  paiirt  on  the  ftatute  of  diftributions,  noir  miift  (he 
bring  her  portion  back  into  hotchpotch.  ,  a  Vem.  274.  pL  255^ 
Ttin.  1692.  Gudgeon  v.  Ramfden, 

13.  Land  is  fettled  on  marriage  to  A- for  life,  remainder  9»  to 
part  to  his  wife  for  life,  nmawder  rf  the  wh$le  to  thejlr/l^  {9V. 
Jon  in  tailf  remainder  to  his  ovm  right  heirs }  by  cuftom  6f  fork 
the  eUeJlfon  is  Excluded  by  this  fettlement  feom  having  any  ihare  of 
his  father^s,  perfonal  eftate.  2  Venu  375.  pi.  337.  Trin*  1700. 
ConftaUe  V.  Conftable. 

12.  If  a  freeman  of  London  dies  inteftatey  leaving  wife  and  chrl^  '^^^^ 
drm,  the  cuftom  afieAs  only  two  thirds,  and. the  remaining  third  P^uft^nf* 
is  Aibjed  to  the  ftatnte/tf'  diftribntiony  and  fo  dividing  the  whole  to  the  aui. 
into  nindis,  four  nintKs  belong  to  the  wife,  and  five  ninths  belong-'  ^^'l!^* 
to  the  children.     2  Salk.  426.  Trin.  i  Ann.  B.  R.  AnonI  fubjea^a 

bf  12  Ctr.  1.  cap*  lo.  s  J(^  2.04.     PerciTal  ¥•  Crifp.  It  was  agreed  as  an  undoubted  rok,  chat 

toe  incdhitc*!  third  pait  ihall  ^o  accordiiif  to  the  ftatute  6fdiftribQtions»  and  is  not  at  all  under  ihe  coa« 
mm)  of  the  coftom.  Ch.  Piec*  499.  pt.  jio.  Tria.  1718.  WaliAaiv.  Skinner.  ■■■Gilb.  Ey^ 
Aep.  1 53*  S.  C.  ID  tstidea  verbis* 

13.  ^»  cfier^bom  child (hzll  come  in  with  the  reft  for  a  cuftom->  cii^.  c^ 
1^  (hare  of  a  freeman  of  London's  perfonal  eftate.  Ch.  Free.  400*  •  T' '^^1 
Tpn.  1718.  Wal&m  v.  Skinner.  tidem 

l»is. 


{Z.  15)    Diftribution. 
Compelled.     How.    And  by  what  Court. 

!•    A  Dminiftrator  may  he  fued  in  the  fpiritual  court  to  ^counf,  X^Mh  r.   ^ 

-^^  but  not  to  make  a  divifien  of  the  goods.  Noyji  94*  Moun*  ^^\^*  **" 

tajuc  V.  Clerk.         •  "       To^k's  caft^ 

Noy,  S4.1— 
K«t  as  execntor  of  adoinlArator  ihall  sot  be  impelled,  to  kcount  ibr  the  goo4t  of  the  inteftatt* 
Nor,  aS.    Spanow  v.  Norfolk. 

2«  Adminiftration  of  the  goods  of  the  daughter  W2t$  granted  to 
the  next  of  kin^  L  e.  to  the  mothers  and  now  adminiftrator  was 
fued  in  the  fpiritual  court  to  account^  and  that. the  monies  which 
fcmains  (houM  be  diftributed  between  la  others  of  the  next  of 
blood  to  the  inteftate^  and  a  prohibition  was  prayed  by  Croke^ 
becaufe  theftatute  intends  that  the  next  of  blood  Ihould  have  only 
the  benefit  of  the  goods  that  remain  y  but  the  prohibition  was  der^  [  201  } 
nicd  per  Dod.  and  Haughtonj  becaufe  the  books  are  frequent  that 
the  adminiftratQr  may  be  compelled  to  account.  RolL  Rep.  358* 
pL  10.  Pafch.  i5Jac,  B.  R.  Sharp  v.  Simpfon.  *t 

3.  S.  Adminiftrator  of  M.  Xi.  his  fifter,  was  fued  in  the  fpm«j 
tual  court,  to  make  diftribution  of  the  goods  of  the  inteftM^y  pre- 
tending t^at  all  the  debts  and  l^acies  of  the  inteftate  were  dif- 
charged^  and  a  ptzt  Jurplufage  was  remaining,  which  was  difpjoil- 
able  at  the  pleafure  of  the  ordinary,  and  to  be  divided  cmoxipll 
the  friends  of  the  hiteftate.    ReToIved  per  tot«  Cur.  that  a  prohi^ 

bition 


♦6t  (Sxtcixtot6i 

Wtlorf  (hauM  be  granted,  bccaufe  the  abfolute  intereft  in  the  ^bCfi^ 
is  in  the  adminiftratory  and  the  admiiiiftration  being  once  com* 
mitted,  the  ordinary  hath  nothing  to  do  with  them*     Cro.  C«  20X 
pi.  4.  J^ich.  6  Car.  B.  R.  '  Levanne's  cafe* 
titt.  Rep.     *    4«  InC  admini/lrator  of  F.  noas fued  in  the  ictleftafiical courts  /#• 
SI.  Fother-    mtdie  di/Mbution  of  fome  part  of  the  perfonal  eftate  to  thefifier  and  heir 
^cT^^  a    ^f^^  fw^flf^..    A  prohibition  was  prayed  upoft  i  furmife,  that  by 
fiohibidon    we  law  of  the  Und,  adminiftration  being  cominitted,  the  ordinary 
imgraate^i  hath  no  power  to  intermeddle  with  making  diftribution  of  the 
g06ds  of  the  inteltat^  to  the  children  or  kindred ;  it  was  much  in- 
fifted  upon,  that  the  prohibition  was  not  grantable,  for  that  the 
ufual  courfe  hath  always  been  for  the  ordinary,  after  debts  paid^ 
to  give  order  for  the  diftribution  of  part  of  the  goodtf  to  the  chilr 
dren  ot  kindred.    Hutton  J.  faid,  that  divers  prohibitions  had 
been  granted  in  fuch  cafes,  for  the  adminiftrator  is  only  charge- 
able, and  the  ordinary  hath  nothing  to  do  to  infer/neddle  with 
the  goods  after  the  adminiftration  is  committed,  and  thefefbre^ 
upon  divers  precedents  (hewed  of  the  like  cafes,  %  prohilntum  noai 
.  granted*    Cro.  C.  62.  pi.  6i   Mich.  22  Car.   C.  B.    Fotheibie't 
^aie* 

;.  Ecclefiaftical  court  cannot  make  a  difirikaion  of  remainders  of 
terms.  2  Ch.  Rep.  59.  22  Car.  2.  in  cafe  of  Hunt  v.  Jones** 
Ff#eB^R<P*  6.  A  prohibition  Mras  moved  for  to  afuit  in  the  Bp.  of  Exeter^s  court 
w*  &U  ^S^^  ^^  executors  of  an  adminiftrator  for  diftribution  :  ift,  Becaufe 
k^s  cafe*  it  was  fuggejled  that,  oUigations  that  vuere  in  their  names  as  Migeer 
S»  C.  the  ^jffgre  in  trtiftfor  the  adminiftrator  their  teftator.  2dly,  Becaufe  eiAer 
1^  three  ionds  were  altered  if  the  adminiftrator,  and  new  ones  taken  in  the  ad^ 
daughcen,  ndniftraiors  name  as  obligee  ;  arid  a  prohibition  was  granted ;  for^ 
^.,  B.,and  ift^  This  is  a- truft,  which  is  a  matter  inequity,  wheteof  they 
5^.  Hire  no  conufance ;  and,  2dly,  Though  the  adminiftrator  tiiigkt 
BiiniftereA  be  flied  foJT  diftribution,  liotwithftanding  the  raking  new  bonds  in 
afld  diedy  Jjjg  own  time,  yet  he  dying,  his  executor  or  adminiftrator  cannot 
A.  Md  B.  ^^  ^^^^  ^  as  a  feme  indebted  makes  the  hufband  liable  during  co- 
(the  plain,  verture,  yet  does  not  make  his  executor  liable  after.  3  Keb.  358* 
rA)  ber      pi,  30.  Mich.  26  Car.  B.  R.    Miller  v.  Potter. 

«lw  had  feveral  bondt  10  their  own  namesy  and  fome  ia  their  mother's  name,  to  wfaom  they  w^  enctf^ 
Hixtty  and  they  aifo  toolc  oat  adminiftration  de  bonis  non  of  their  father,  and  that  fome  bonds  in  tbdc 
|kthcr*ff  Bume  wpit  debts  owing  to  the  father,  but  the  mother  had  altered  the  property  and  taken  thentf 
in  her  own  nana,  aad  C.  fued  for  di&ibotion  of  thefe  debts ;  as  to  the  firft  part  a  prohibition  wad 
granted ;  bat  as  to  the  other  part  the  Court  would  not  deliver  any  opinion,  it  being  on  tbt'  coaaru^kioft 
•f  a  new  aft  of  p«3ia9ieat,  and  tiie  Court  not  being  full* 

7«  Bill  agaitift  adminiftrator  and  others  to  have  diftriiutton  of. 
the  inteftate's  eftdte,  according  to  27  Car.  2^  which  ftatute  de^ 
fendant  pleaded,  arid  that' by  that  ftatute  the  ordinaiy  Is  made  th^ 
r  ^2  1  judge  to  diftribute^  and  is  appointed  to  take'  feCurity,  and  there* 
fore  the  plaintiff  ought  to  fue  there^  afnd  not  here.  Finch  Q 
bver-ruled  the  plea,  and  ordered  defendant  to  anfwer.  2  Cham 
Cafes,  95*  Pafclu  34  Car.  2.    Pamplin  v#  Gfeeiu 

8*  A  bill  Wad  preferred^  a  JUftribution  upon  the  aA  concerning; 
intefta;te*s  eftates,  and  to  difiover  a  triift  of  fome  money  put  out  hj  the 
difendantf  for  the  inteftate  in  his  own  name.    Upon  a  demurrer  the 

%  Qgatt 


Court  refolved  that  they  woiild  give  no  reliefi  fo  as  to  make  a  dif^ 
t]ib.ution,.becaufe  it  was  an  authority  given  by  a^  of  parliament 
to  the  ecdefiaftical  judges,  and  limited  particularly  to  them  ;  and 
although  there  were  no  negative  words  in  the  a£l,  yet  it  being  a 
thing  newly  ereated,  which  was  not  at  common  law,  they  would 
not  hold  plea  of  it  any  farther  than  to  difcover  the  truft  or  frauds 
in  cafe  there  were  any.  But  it  was  alleged  that  the  Ld.  Chancellor 
does  conftaiitly  decree  a  diftribution.  Freem.  Rep.  330.  pL  41 1. 
Mich.  1682.  in  Scacc.     Manning  v;  Manning. 

9.  A  bill  in  Chancery  is  very  proper  fir  a  diflributicn^  there  being  n>id«pI.ti3V 
no  negative  words  in  the  aft  of  parliament,  and  therefore  the  Ld.  Howard.^' 
Keeper  over-ruled  a  demurrer.    Vem.  134.  pU  laa*  Hill.  i6i2.  s.  p.  and 
Matthews  v.  Newby.  ^^  'i^mur-i 

'  rcr  over- 

roied  accordingly.-— Wliere  a  will  it  made  the  Tpintual  court  cionot  tompd  a  diftribution  of  rh#  fvr- 
pl«5  after  debts  aad  legacies  paid«  Gibb.  lao.  pi.  xi.  Hill.  3  Geo.  2.  B.  R.  Hattoo  v*  Hateoh* 

10.  If  the  ecclefiaftical  court  grant  adminiftration  to  one  that  Sty.y.Miclu 
Is  mcrfe  remote^  and  refufe  him  that  is  neareft  of  kin,  on  fuggeftion  J^Jy^l,  ^, 
ot  this  liiatt^r  a  mandamus  is  grantable.  Cumb.  4544  Mich*  Carver,  s.p. 
9  \V.  3.  B.  ft.    Gtay  v.  Tench.  Le^ 

18  Car.  %,  C.  B.  io  eafe  of  OflUy  ▼.  Boets.  S.  P  -^Btit  where  there  is  a  controterfy,  as  upon  pretence 
of  a  willy  Sec»  no  mandamus  will  be  granted  till  the  controverf>  determined.  5  Mod.  375*  Mick* 
9  W.  3.  Jtitm,         Farr.  143.  Steward  t.  Eddy. Ar^.  Gibb.  113. 

1 1.  There  never  is  a  dtftribution  ordered  by  the  ecclefiajlial  awrf, 
but  where  the  party  dies  inteftate,  or  the  will  dire£ts  it ;  but  Cbath- 
eery  does  fometimes  inforce  a  diftribution  where  the  will  does  not 
£nffit»    Per  Holt  Ch- J.  12  Mod.  566.  Mich.  13  W.  3.    Anon. 

I2«  Per  Cur.  any  perfon  that  is  intitled  to  dillribution  within 
the  ftat.  22  Car.  2.  cap.  10.  is  by  confequenee  mtitled  tofue  tht 
admittifirator  in  the  ecclefiajllcal  court  to  make  good  his  account  iy  proofs^ 
anid  examination  upon  oath,  as  a  legatee  was  dgaihft  an  executor  be-* 
fore  the  ftatute.  i  Salk.  251.  pi.  3.  Hilh  6  Ami.  B.  R4  Can^ 
terbury  Archbifliop  v.  Willis. 

(A.  a)     The  Power  of  Executors  before  Probate. 

{l.  iF  an  obligee  relea/e  to  the  executor  of  obligor  before  probate  of  Bot  if  A. 

-■•  the  will,  this  is  a  good  relcafe  if  he  proves  the  will  ajter^  rdeafci  and 
vfords.    Pafch.  i  Ja.  B.  per  Cur.J  "^        ISL^oT 


lifha* 

tiMf  it  U  not  good.  Palm.  411.  Barefoot**  cafe. Yet  fee  x  SaUc.  295.  where  A.  bnried  B.  aai 

]•  S.  cooieated  that  A.  (bould  have  a  faorfe  of  B.*s  in  part  of  fatitfadlion,  and  af^  J.  S.  had  admiaU 
Andon  nanted  to  him  of  B.*t  goods,  and  brought  trover  for  the  horfe,  and  \\  wat  adjudged  lor  A* 
againft  the  opinion  of  Holt  Ch.  J.  Whitehall  v.  Squire.-*— Carrh.  103.  3.  C.  *  Skinn.  %i^ 

Id.  ».. Pafch.  s  W.  dr  M.  in  B.  R.  the  S.  C.  adjudged  accoidmgly.         3  Mod.  276.  S.  C. 

Wd  iceocdinglr.  •  C  203  3 

[a.  If  an  executor,  before  probate  of  the  will,  brings  an  a£lion  S.  c.  citud 
^dekupon  a  bond  due  to  him  as  executor,  but  when  he  declares  ^^^^^f* 
he  fliews  it  to  the  court  proved,  this  being  proved  after  the  ailion  Dunc^ 
hroiigbtf  yet  the  a£kion  is  well  brought^  becaufc  he  was  extcutor  «•  Waiter. 


303  €]i:ecutdtf« 

58.  in  ^.c.  belbre  probate,  though  by  law  he  is  not  pennitted  fo  jTue  Defore 

StT^^cI"'  probate  5  yet  this  being  proTcd,  the  impediment  is  removed  ab 

cited  amdtd-  initio ;  fyv  he,  hyjhewing  of  the  tuilf  to  tie  Court,  fatisfies  thece<* 
sitted  to  be  remony  which  the  law  requires,  which  he  has  done  fo  as  the  law 

SMmders  requires.     Mich.  16  Car.  B.  R,  held  per  Barkley  in  writ  of  error 

Cb.  J.  amd  upon  fuch  judgment  in  the  Marihalfea  court,  where  this  was  fa 

*>««<>»»^  adjudged  upon  a  fpecial  verdifi:.] 

fide  ia  S.  C.  -Riym.  481 .  cito  S.  C.  So  it  is  if  be  bring  lAion  for  trefpafs  done  in  td^ 

tatDr*s  life-diiiey  fo  as  teftator  bimielf  was  iotitied  tp  the  a^on,  and  it  grows  not  upon  tbe  execvtor^a 
CMn  (oOdfion.    Wem.  Off.  Bs.  35. 

Executor  3.  Executors  brought  debty  and  becaufe  it  appeared  that  they  had 

^^e&^tt^^  wf;^rwr</  their  tejlament^  it  was  awarded  tnat  they  take  nothing  by 
fiKcTbe  *     their  writ.    Br.  Executor^  pi.  49.  cites  7  H.  4.  18. 

tcftament 

fioved.    Br.  Executofi  pi.  90.  cites  9  E.  4.  33.  47. 

4.  Termor  ievifes  his  term  to  A*  tvhom  he  makes  executor,  and  die$* 
A.  enters  before  probate,  and  occupies  the  land  for  a  year  and 
more  without  any  probate.  Ruled,  that  the  property  of  the  term 
was  in  A.  and  lawtully  executed  by  his  entry,  and  his  adminiftra- 
tor  fliall  have  it.  D.  367.  a.  pi.  39.  Mich.  21  8c  22  Eliz.  Anon. 

Fl.  C.  aSi.       J.  Executor  may  releafe  any  a£tion  before  probate  \  adjudged. 

•J:  ^:  ^'  c  Rep.  28.  a.   Pafch.  1  Jac.  C.  B.  Middleton's  cafe,  alias  Mid* 

SncaieJie     dleton  V.  Rimot* 

vterwaids 

frovea  the  will  \  for  tbi&  makes  the  releafe  good  ini  perfeft.       ■    Co.  Utt.  %^%*  b.  S.  P. 

PI.  c.  aSi.      g.  But  he  cannot  bring  aBion  before  probate.   5  Rep*  28.  a* 
ciufe  hi**'  Pafch.  I  Jac.  C.  B.    Middleton's  cafe. 

cannot  ibew  tbe  will  prored  noder  the  feal,  bot  the  relation  after  the  probate  takes  away  aO  tbeimpCTA 
feftion.  9  Rep.  3S.  a.  S.  P.  Co  Litt.  29s.  b.  S.  P.  Raym.  4S1.   Ag%.  S.  IV 

cites  Middletqn^scafe.  >  lo  Mod.  171.  cites  haat  cafes.  S.  C.  cited  Aig.  a  Mod.  I4t. 

Hutt.  31.  Tno.  Jac.  2.  S.  P. 

7.  T'Ufo  executors  prove  the  will ;  the  third  r/tfitfes  /  yet  tie  ttia^ 
releafe.    5  Rep.  28.  a.  Pafch.  i  Jac.  C.  B.     Middleton's  cafe. 

8.  ABions  ari/ing  upon  the  executor^ s  own  pojfeffion  may  be  main-* 
tained  by  him  before  probate,  as  for  goods  of  teftator  taken  ftom 

'  him,  or  a  trefpafs  done  upon  the  leafe^land,  or  a  diftraining  ot 
impounding,  goods  or  cattle  \  fo  of  aflibns  of  trej^s,  ox  riflevin^ 
or  detinue.  Went.  Off.  Ex.  34,  35. 
*  So  as  the  p.  Executor  before  probate  mzyfeize  goods  of  teftator^  attd  may 
***!»  or  at  *  ^^^'^  '*'  ^nf^  of  the  heir  (if  not  locked)  for  that  purpofe,  and  to 
Icift  the  take  the  fpectalties  of  debts,  and  generdly  may  do  all  things  belonginj^ 
key  be  ia  ^o  the  office  of  executor,  except  bringing  of  af^ions  add  profecuiB 
«dthS'l      tionoffuits.     Went.  Off.  Ex.  33. 

tinderibnd  of  the  door  of  each  room.    Went.  Off.  £<•  9s. If  the  goods  vt  not  icmofcd  ia  coB' 

Veatanttime  the  heir  may  diiirain  cbam  damage  feafaat*     Went.  Oft*.  £x.  94. 

•       . 

r  aQ4  3        ^^*  ^^  tnsLj  pay  or  receive  debts,  reteafe,  and  take  ac^nttahcesi    tt 

day  of  payment  of  a  bond  happen  before  probate,  it  muft  be  made 

to  or  by  an  executor,  upon  pain  of  forfeiture  9s  if  the  wi}l  weoe 

proved.    Went.  Off.  Ex.  34. 

I  II.  He 


n.  He  ta^fill  or  give  aivcy  any  of  th«  goods  or  chattels,  and  ffc  m^j  afr 
Xn2j  affent  to  a  legacy  before  probate,  and  though  he  dies  before  ^«"  '"^ 
probate,  aU  the  afts  above  wiU  ftand  good.     Went.  Off.  Ex.  34.       Pp^li"^- 

probate.  Per  Ld.  C.  Macclesfield.     Wms.'s  Rep.  768.  Mich.  1721.  In  Cemltx'^  ?^^ 

12.  Executor  of  tcftator  T^ho  had  a  grant  of  the  next  avoUanct 
oi  a  church  may  maintain  a  quare  impedit  before  probate.  Went. 
Off.  Ex.  35. 

13^  The  debtors  to  a  teftator's  cftate  were  enjoined  not  to  pay  any" 
money  to  a  pretended  executor  till  his  title  to  the  cxecutorfhip  wcrf 
fettled  in  the  fpiritual  court.     Chan.  Cafes,  75.  Pafch.  18  Car.  2, 
Smallpiece  v.  Anguifh, 

14*  Executor  mt  intitled  to  the  perfonal  ejate  tiU  the  will  19 
proved  by  him,  and  he  takes  on  himfelf  the  execution  therepf.  Fin, 
Rep.  88.  Hill.  25  Car.  2.  in  cafe  of  Blondell  v.  Pannct. ' 

15.  An  exjecutor  brought  an  ai^ion  of  dehtagainjl  ap  adtniniflrator 
fir  a  debt  due  from  the  intefiate  to  the  plaintiff's  teftator.  The  de- 
fendant//««fc^,  that  theplaintrffreleaftdto  him  all  the  right  anititU 
to  the  eftate  of  the  teftator^  and  this  was  before  probate  of  the  %vill  ^ 
and  upon  demurrer  to  this  plea  it  was  pbjcded,  that  this  rclcaf(^ 
did  not  bar  the  plaintiff  of  this  aflion,  becaufe  the  executor  had 
only  a  poffibility  to  be  intitled  to  the  teftator's  eftate,  and  no  in-f 
teim  till  probate.     It  is  true,  fuch  a  relcafe  of  all  aftions  before 

Bbate  had  been  good,  becaufe  an  executor  hath  right  of  aftioii 
ore  probate  $  but  for  the  defendant  it  was  infifted,  that  this  re* 
kafc  was  a  good  plea  in  bar  \  for  if  executor  releafe  all  his  right 
and  title  to  the  tcftator's  eftate,  and  then  fues  the  releflee  (as  the 
*dminiftrator  is  fucd  in  this  cafe)  for  a  debt  due  to  the  teftatw^ 
the  releaCe  is  good  $  becaufe  if  he  had  recovered,  in  this  cafe  judg? 
ment  muft  be  de  bonis  teftatoris,  which  is  the  fubjefb  matter,  and 
that  being  rejLeafed,  no  a£lion  can  lie  againft  the  adminiftrator ; 
adjornatur.  ?  Mod.  108.  Pafch.  28  Car.  2.  B.  R.  Morris  v, 
Pnilpot. 

16.  Refolved,  that  if  an  executor  confents  to  a  legacy^  and  dies  hr 
foreprobatey  yet  the  affent  is  good  enough.  Ruled  upon  a  demurrer, 
2Freem.  Rep.  23.  pi,  22.  b.  Trin.  J677.  Anon. 

17*  Executor  arrefls  a  man,  and  then  proves  the  will;  it  is  a  Suchtrref 
bar  between  the  parties,  but  not  againft  ftrangers.     2  Lev.  C7,  ^«^«^^ 

T-'  ry  5-^   Ti        *->  "    1    °  TTT  1  ®  •    ^  1^   not  tortious. 

Tnn.  34  Car.  2.  C^  B.     Duncgmb  v.  Walter.  and  that  u 

. . .     .  was  good 

Within  the  ftatute  to  make  the  defcndjint  a  bankrupt.  Skin.  aa.  87.  S.  C— -Vent.  370.  S.  C. 
andjadgoient  in  C  B.  affirmed  in  error  in  B.  R.  principaUy  on  the  point  of  relation  j  for  the  Coyrt 
M  it  would  be  a  great  mifchief  if  it  fliould  relate  to  the  firlt^rreft  aa  to  the  payment  of  money  CQ 
wjngers.  ^   ' 

18-  Executor  may  nia^e  an  ofuowry  for  rent  before  probate. 
25how.  254,  255.  Hill.  34  &  35  Car.  2.  B.  R.  per  Cur.  in  cafe 
of  Duncomb  y.  Walter. 

19-  I"  cafe  of  an  executor,  if  he  has  the  probate  at  the  time  when 
h decides f  it  is  well ;  but  it  is  otherwife  in  the  cafe  of  an  admin i- 
ftmion  •,  but  becaufe  in  the  principal  cafe  it  appears  by  the  decla* 
ration  that  the  letters  of  adminiftration  were  granted  after  the  fuit 

You  XI,  Q  commenced. 
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commenced,  it  is  ill ;  per  Holt  Ch.  J.  Comb.  371,  Trin.  8  W.  3. 
B.  R.  '  Martin  v.  Fuller. 

*  20.  The  dfvi/e  of  apcrfonal  eftate  is  not  looked  upon  to  be  (fany  ef^ 
fe3  until  probate  is  made  of  the  will  by  the  executor  ;  neither  can 
an  executor  or  other  perfon  give  a  nvill  in  evidence  concerning  aperfonal 
chattel^  without  producing  the  probate^  for  this  will  is  no  will  until  it 
has  received  a  fan£tion,  or  an  allowance  of  it  in  the  fpiritual  court, ' 
for  they  are  to  judge  whether  it  be  a  will  or  not,  and  the  temporal 
courts  are  not  to  look  upon  it  as  a  'will  till  probate  be  made  ;  and  in 
trover  for  goods,  which  a  tcftator  gave  to  his  fifter  in  his  life-time, 
brought  againft  his  executor  for  them,  who  would  have  given  in 
evidence  a  former  will,  to  have  Ihewn  that  he  had  no  power  to 
give  thefe  goods ;  this  was  refufed,  becaufe  he  ought  to  have  pro- 
duced the  probate  ;  per  Ward  Ch.B.  Devon  fummer  aififes  1 708. 
Chaunter  v.  Chauntcr. 


(A^  a.  2)     Suits  againft  them  before  Probate. 

I.  Tj^Xecutor  may  be  fued  for  debts  of  teftator  before  probate, 
^^  unlefs  he  refufed  the  executorfljip  in  due  manner,  fo  as  admi- 
niflration  may  be  granted,  and  fo  fomebody  fuable  for  teflator's 
debts.    Went.  Off.  Ex.  36.  .  i 

2.  Bill  for  a  difcovery  of  the  perfonal  e/late-wz^  brought  before  the 
will  was  proved,  the  fame  being  controverted  in  the  fpiritual 
^ourt  ;  the  fame  was  pleaded  to  the  bill,  but  over-ruled,  a  difco- 
very being  for  the  benefit  of  all  perfons  intcrefted,  and  neccflary 
for  the  prefervation  thereof,  and  fuch  difcoveries  have  been  often 
ordered  pendente  lite  in  the  fpiritual  court.  2  Vern.  49.  pi.  47. 
Pafch.  1688.     Duhvich  College  v.  Johnfon. 


(B.  a)  What  Ads  will  be  an  Adminiftration  to  make 

a  Confent  to  the  Executorfhip. 

A6k  in  Law. 

Br.  Adml-     [l-   1 F  an  executor  brings  any  aElion  for  the  debt  of  teftator,  this 
niitrator,  pi.  i  fhall  be  an  adminiftration.     8  H.  6.  q6.1 

«5.citcs8H.  ^     -■ 

6.  35.S.C. 

Br.Admini-       [2.  If  cxecutof  takes  teffator^s  goodsj  and  converts  them  to  his  own 
ftrator,  pi.     ^f^  ^}^jg  jg  ^n  adminiftration.     20  E.  4.  17.] 

35.  cites  '  »        /    J 

S,  C.— D.  166.  b.  pi.  10.  Hill.  I  Eliz.  S.  P.  iccordingly  by  three  juftices,  in  cafe  of  StokeiT. 

Porter And.  11.  pi.  23-  S.  C.  held  accordingly. Mo.   14.  pi.   53.  S.  C.  bdd  *c- 

cprdingly.— -Bcndl.  7a.  pi.  116.  S.  C.  accordingly  and  the  pleadinp. Went.  Off.  Ex.40. 

S.  P.  mentioned  as  held  }  and  further^  that  if  he  does  bat  take  them  into  his  own  hands,  feme  fay  it 
is  the  fame  without  converting  them. 

Br.Admini-       [3.  But  if  exccutor  takes  the  goods  which  teflator  took  from  him  bj 
ftiato',  pi.     ^yQ„g  in  his  life,  it  is  no  adminiftration.     20  E,  4.  17.] 
S  *C  &  S.  P*  for  ^  ^^  proper  right  to  them  \  quod  non  negaiur. 

C4-K 
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^4.  If 'the  executor  happens  tipon  any  thing  vihich  was  teJlaUn*s,  11«f' «nr 
^is  is  an  adminiftration.     24  E.  4.  5.]  SjwI°"JSj, 

iaboT^s  hands  without  converting  them  is  by  fome  held  to  be  an  adminiftration.     Went«  Off.  £x.  40. 

— Br.  AdminiftraCor,  pi.  36.  S.  P.  cites  zi  E.  4.  5.   [and  fo  it  feejns  it  Aould  ^e  here,  thif 

point  bc'ng  in  the  Year.book  of  (21)  and  there  being  no  ruch  year  of  £.  4.  »  (914}] •  ■  JFlt^i^, 

Execjutor,  pi.  %%,  cites  ix  £.4.  3.  aad  5. 

[5.  •  But  41  E.  3.  31.  the  claiffiing  of  goods  to  his  proper  ufe^  ^  Fifth. 
vaihota  diflribution  for  the  foul  of  the  t^ftator,  is  not  adminiftra-  5**V^'!'^*'^ 

•^  pi.  05«  ClLCt 

Hon  as  executor^]  §.  c 

The  exe- 

Citor^s  taking  goods  which  teftator  gave  the  executor  in  his  life-tinie  is  not  an  adminlftratioo  to  cbargt 
the  executor,  for  they  were  the  executor's  own  proper  goods  fay  the  girc.  Bf.  Executor^  p).  i^z,  g>^ 
II  H.  6.  35.  perCxnd. 

[6.  \i  executors  grant  any  of  the  chattels  oi  the  teftatot's,  this  is 
an  adminiftration  in  law.     D.  3  &  4  Ma.  135.  13.] 

[7.  If  an  executor  releafes  to  a  debtor  of  the  teftator,  this  Is  an  ad*  It  is  xa  id- 
miniftration  in  law.     i  j  H.  4,  84.]  miniftratio, 

^       ^  J  inlaw  and 

in  fad.     Br.  Adminiftrator,  pi.  20.  cites  it  H.  4.  S3,  84.      ■       S.  P.  Hr.  Executor,  pi.  57.  citef 

5.  C Br.  Dehty  pi.  65.  cites  S.  C— — »  Brownl.  58.  HiU.  8  Jac.  C.  B.  Wickendeny.  Tb9 

BUS,  S.  p. 

[8.    So  if  he   makes  acquittance  of  any  debt   of   the  teftator.  Br.Adwin!- 
S  H.  6.  36.1  f  **'?:'  P'i 

•    ^      J  J^.citessH, 

6.  35.  ■  M».  14.  pi.  53^  Mich.  5  de  6  P.  &  M.io  cafe  of  Stakes  v.  Porter,  S.  p.  held  per  C\if^ 

[9.  If  certain  goods  are  devi/ed  to  one  executor,  and  he  takes  them  S.  P.  Br. 
no'uhout  the  ajfent  of  the  other  co-executory  this  is  an  adminiftration  %  to?,"*p?.' a©* 
bccaufe  a  devifee  cannot  tak^  goods  devifcd  without  affcnt  of  th?  citp's  1  i*H,4^ 
executor.     11  H.  4,  84.]  *  ^3>  J^.-t- 

^      ^  -*  ,  -  Br.  Execu. 

cutor,  pi.  57*  ^ites  S.  C.  hyt  $.  P.  jS^es  «ot  «ppe9«> 

[10.  But  otherwife  it  is  if  he  tales  them  by  delivery  of  the  Qther  Br.  Execa. 
ixecutor.     1 1  H.  4.  84O  K.i? 

4iut  S.  P.  dges  not  appe^r^ 

'  \ii.  I{  cxecntor  fei/es  the  goods  of  the  ieftator,  this  (halt  Be  a^  Br.  A<lajx* 
adminiftration.     8  H.  6.  36.]  ^/.^^^'cit., 

8h.  6.  3i;.-,^S.  P. -Br.  Exqputor,  pi.  $7.  cites  i|  H.  4.  83. "Wjpnt.  Off.  Execytors,  49.  S.  P^ 

[12.  If  -the  txccMtor  fei/es  the. goods  of  another  man,  to  the  intent  Br-  Admi- 
io  admimfer  them,  this  Oiall  be  an  admiiiift ration,  though  the  pj.  "^^'jjj^, 
goods  after  arc   taken  from  him  by  the  owner.     Dubitatur.  $.  c/ 
8  H.  6.  35.  bo 

[13.  As  if  the  tejfator  w/is  tenant  at  will  of  iceHain  goods,  and  Br.  Adml- 
after  his  dearfi  his  executor  feifes  them,  fuppoftng  them  to  be  the  pjf'*^^^^ 
ieftatof^s,  with  intent  to  adminifter  thc.m,  and  after  the  owner  s.'c.' 
of  the  goods  takes  them  out  of  his  pojBTcffion,  yet  this  (hall  be 
an  adnjiniftration  in   law  (for  his  intent  appears)*     Dubitatur, 
8  H.  6.  35.  b.] 

[14.  If  an  executor  being  commiCVry,  fequ^fer  the  goods  of  the  F^^-  £«,. 
ieftator,  and  docs  this  as  ccmmijfaryy  this  is  not  any  aflcnt  to  the  ,  ^,  ^-^^^^ 
ttcfi^torfhip.  20  ¥1,6.  I,  b.]  ,.^-  ^'^ 

Qji  [>;,  If 
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r*  "i^-  n  [!$•  If  a  man  makes  two  execuiorsy  and  dies,  and  one  nUafes  an 

FoK  918.  aft  ion  to  a  debtor  of  the  teftator  before  probate^  this  is  a  confent 

•^  to  the  cxecutorihip,  fo  that  he  cannot  after  rtfufe  to  adminifler. 
H.  8  J.  B.  R.     Wilkinson  v.  Thomas.] 

Tlie  crfe  [16.  'If  tJ.tzwX.ox proves  the  ivill^  it  fcems  this  is  an  adminiftra- 

bcing  made  ^^^^  in. law,  fo  that  he  cannot  plead  [ne]  unqiie  executor.     Dubi- 

cxecutors^  tatur*  26H,  8*  7*  b.J 

and  one 

proved  the  will  as  in  the  next  plea  ;  and  it  was  Vld  by  Shelley  that  he  cannot  plead  ne  uoqaes  eYeci»- 
tort  ne  ungues  adminiftercd  as  executor.  But  Fitzhcrbcrt  contra,  thaj  he  might  plead  To  if  he  had  not 
adminifhrred  {  for  the  probate  docs  not  make  him  executor  unleft  he  adminiltcred  in  this  cafe,  q^uod 
nota  Curia  conce/lit,  to  which  Shelly  faid,  that  he  paid  the  fees  of  ceftator's  goods,  which  is  m  adou* 
niliiatiom  B^Jt  Fitzherbert  ar.fwcft^d,  that  perhaps  I  e  did  not  pay  them  with  the  goods  of  the  de- 
ceafed.     Quxre  this  cafe.     [See  ilie  Year-boolc,  which  in  the  old  editions  is  26  H.  S«  7.  b.  but  in  the 

laft  edition  is  26  H.  8.  7.  b.  8.] Br.  Executor,  pi.  5/ cites  S.  C.  and  obfcrvcs  that  Fitzherbcn's 

anfwer  amounts  to  an  admiilioa  chat  payment  of  the  fees  out  of  the  goods  of  the  executor  is  an.  admku- 
ftration. 

Br.  Execii-        f  j  y^  If  A.  makes  ttuo  executors y  and  dies,  and  one  proves  the  tef 

cites  26  H.  iof^^fii  in  the  name  of  bothy  aga'wji  the  will  of  the  other^  this  is  not 

*-  7.  X.  any  adminiftration  for  him  who  did  not  confent  to  the  probate,  but 

a^r'^abi^t  ^^  "^^^  plead  ne  unque  executor,  &c.    For  the  pr<5bate  docs  not 

the  laft  make  him  executor  if  he  does  not  adminifter.     26  H.  8.  7.  b.] 

cdicioo  fince  Ld.  Brooke's  time,  but  the  old  editions  are,  26  H.  8.  7.  b.  as  in  Roll.] 

^^^'Pp'  '     1 8.  If  A.  being  fued  as  executory  takes  it  upon  him,  and  pleads  at 
'    *  '  '  executor  in  bar,  this  is  an  adminiftration  in  law,  though  he  nerer 
adminiftercd  before    Br.  Executor,  pi.  88.  cites  9  E.  3.  12.  14. 

19,  Debt  again/}  executor y  who  was  feme  of  the  teflotory  who /aid 
thatjhe  remained  in  the  hotife  of  her  baron  after  his  deathy  and  there  eai 
and  drank  of  the  goods  of  the  deceafedy  tilljbe  was  a  widow.  But  New- 
ton faid,  cave  ;  for  this  is  an  adminiftration  of  thofe  things  whidk 
are  cbniumed,  and  the  ftatute  of  Magna  Charta,  cap*  7*  is  quod 
habeat  rationabile  efloverium  fuum  interim  de  commum.  Br.  Admini- 
ftrator,  pi.  26.  cites  19  H.  6.  14,  15I' 

20.  And  per  Fulthorp,  the  feme  cannot  hill  on  ox  after  the  dealk 
of  her  baron,  and  live  upon  it.     Ibid. 

2 1  -  Alfoy  you  have  notfhtwn  that  the  baron  was  feifed  of  any  land 
of  which  fhe  ought  to  be  endowedyfo  that  fhe  ought  to  have  any  quaren^ 
tincy  per  Newton ;  by  which  Fortefcue  fatdy  that  fhe  was  thet^ 
and  made  funeral  expenceSy  and  lived  with  us  in  common  in  the  meam 
timey  and  occupied  the  pots,  panSy  and  bedsy  abfque  hocy  that  fhe  ad^ 
tninijlered  in  other  manner  before  the  adminiflration  tf  her  committed,' 
Per  Port,  this  is  no  adminiftration ;  per  Newton,  yes  J  for  this 
is  a  fpecial  adminiftration  ;  as  in  maintenance  the  defendant  faid 
that  the  party  for  whom,  &c.  was  his  brother,  and  he  ihewcd  evi- 
dence to  the  inqueft,  abfque  hoc,  that  he  maintained  in  other 
manner ;  for  this  is  a  fpecial  maintenance  ;  fo  here.     Ibid. 

22.  In  debt  5  perPaftonJ.  if  J.  S.  dies,  and  2,  fhranger  de  fon 
tort  demefne  tales  the  horfe  of  the  faid  J.  S.  and  ties  him  in  the  hou/i 
ly  the  heady  this  is  not  any  adminiftration  as  executor.  Br.  Ad- 
miniftrator,  pi.  28.  cites  21  H-  6.  27,  28. 

23.  But  if  he  difpofes  of  his  beafls  or  goods  for  hisfouly  thk  is  «a 
adminiftration  as  executor.    Ibid. 

24-  ^M 
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24.  And /pending  of  the  goods  about  a  funeral  of  the  teftator  13  no  B/«  Admi- 
adminidration  as  executor,  for  every  ftranger  may  do  it.     Ibid.       ^1%*^'  p 

cttei  33  H.  6.  31. 

25.  But  jct  in  tho/e  cafes  he  fball  plead  the  fpecial  matter ^  ahfque    [  208  ] 
hocy  that  Jje  adminlfiered  as  executor ^  for  this  is  in  a  manner  admi- 
niftration,  but  not  as  executor.     Ibid. 

26.  A  m;rn  made  S.  his  executor ^  who  refufed^  and  the  ordinary 
committed  the  adminiflrathn  to  W,  P.  and  S,  as  fervant  to  W,  P. 
jells  the  goods y  and  accounts  to  IV.  P,  this  is  no  adminiflration  which 
fhall  charge  him  as  executor,  and  he  may  plead  this  matter ^  ahfque 
hscy  that  headmini/lered  in  other  manner*  Br.  Adminiftrator,  pi.  41. 
cites  31  H.  6.  13. 

27.  Debt  againf  executor^  yihofaid  that  the  teflator  died  inteflnte^ 
and  the  ordinary  committed  the  adniinifiration  to  J»N,  nvhofold  fuch 
goods  to  himy  by  ivhich  he  adminiftered  them  ut  propria  bona^  abfque  hoc^ 
that  he  admimfiered  other  goods  :  and  by  fome  this  amounts  to  ge- 
neral ifiiie  ;  by  which  he  faid  that  he  delivered  certain  goods  and  his 
apparely  and  (hewed  what,  &c.  abfque  hoc,  that  he  was  executor, 
or  adminiftered  as  executor,  See.  Br.  Executor,  pi.  165.  cites 
32  H.  6.  6,  7. 

28.  And  there  it  is  faid,  that  if  a  man  ufe  the  goods  of  the  tef- 
tator y  ut  bona  propriay  this  is  not  adminiftration  to  charge  him  ;  and 
contra  if  he  ufe  them  ut  bona  teftatoris ;  quod  nota  dive^fity ;  for  it 
is  faid  there,  that  if  a  man  claims  J.  N.  as  his  ward,  wno  is  not 
his  ward,  he  ftiall  be  charged  in  a£lion  of  wallc,  and  e  contra  if 
he  enters  as  a  trefpaflbr.     Ibid. 

29.  Note  per  Cur.  that  if  three  are  made  executors,  and  they 
deliver  to  the  feme  of  the  tefator  her  robes  and  apparel y  this  is  no  ad- 
mininiilration  as  executors  to  charge  them  j  for  the  feme  fliall 
have  her  convenient  apparel,  and  not  the  executors.  Br.  Admi- 
niftrator, pi.  6.  cites  33  H.  6.  31. 

30.  The  committing  of  the  adminiflration  does  not  bindy  if 
he  does  not  adminifter.  Br.  Adminiilrator,  pi.  31.  cites 
37  H.  6.  27,  28. 

31.  If  the  ivife  takes  her  apparel  neceffary  for  her  body,  though 
this  is  an  adminiftration,  yet  it  is'  not  fuch  as  will  charge  her. 
Br.  Adminiftrator,  pi-  31.   cites  37  H.  6.  27,  28.   by  admiffion. 

32.  Debt  againfi  an  executor  who  never  adminiftered ;  it  was 
touched,  that  if  lit  pleads  in  bar,  this  is  an  adminif  ration  in  laws 
quod  nota  ibidem  in  fine  cafus.  Br,  Adminiftrator,  pi.  29.  cites 
9E.  4.  13. 

33.  Debt  againf  executor  in  L.  who  pleaded  a  gift  of  the  teftator  of  Br.  Barre, 
certain  goods  at  B.  in  another  county y  by  ivhich  he  took  themy  ahfque  hoc  P^'  4»«  titet 
that  he  adminiftered  in  other  manner ;  &   non  allocatur ;  for  the  ^*  ^" 
matter  of  the  plea  does  not  prove  any  adminiftration.     Br.  Admi* 
niftrator,  pi  3  ••  cites  9  E.  4.  40. 

34.  And  per  Lakon,  if  a  flmefeifes  the  goods  of  her  baron  to  the 
ufe  of  the  executors  of  her  baron,  this  is  no  adminiftration  to  bind 
the  jfemcj    Ibid. 

Q.3  35-  -D^^/ 
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5^<  i)€bt  agdinjl  the  htjbop  of  C.  as  executor  :  he  faid  that  htti* 
fufed  before  J,  S,  his  commijfary  at  W*  and  hecaufe  be  is  metropolitan^ 
and  the  tejlator  had  goods  in  divers  counties y  ther^ore  he  fequejlered  the 
goods  as  ordinary^  and  not  as  executor ;  judgment  of  the  writ;  and 
a  good  plea  per  Cur.  without  traverfihg  the  adminiftration  as  executor y 
for  this  plea  is  to  the  writ  and  not  in  bar^  and  alfo  is  matter  in 
lawj  whether  this  adminiftration  be  as  executor  or  as  ordinary, 
ivhich  the  lay  gents  cannot  try.  Br.  Executor,  pi.  90.  cites 
9  E-  4.  33.  47.     , 

36;  By  which  the  plaintiffy&W,  that  before  the  refufal  the  biihop 
fold  certain  land  of  the  teflator's  for  300  A  according  to  the  will  of  the 
teflatory  &c.  and  therefore  he  cannot  refufe  after  agreement,  and 
this  matter  cannot  be  done  as  ordinary,  for  he  as  ordinary  cannot 
fell  the  land  \  contra  as  executor,  and  executor  may  adminiftef 
without  proving  the  tcftament,  but  he  cannot  bring  adlion  before 
the  teftament  proved  \  and  if  it  appears  upon  the  back  quod  pro- 
[  26J>  ]  batum  eft,  6:c.  where  it  is  not  proved  in  faft,  this  fhall  not  be  tra* 
verfable,  but  the  iffue  {hall  be  if  he  was  executor  or  not,  and  not 
if  he  proved  it  or  not  \  quod  non  negatur*     Br.  Executor,  pi.  90. 

cites  9  E.  4.  33.  47- 

37.  It  was  arg'ued,  that  if  the  executors  have  expended  their  own 
proper  money  in  the  hufinefs  of  the  tejlator ^  this  (hall  be  faid  an  admi« 
niftration.     Br.  Adminiftrator,  pi,  37.  cites  21  E.  4.  21. 

38.  If  executor  buries  the  tefiator^  this  is  not  adminiftration* 
!Pcr  Frowike  Ch.  J»  Kelw.  63.  a.  Trin.  20  H.  7. 

■^cift.  Off.        39.  If  a  rmn  pays  te/lator*s  debts  with  his  own  goods ^  and  meddles 
It.  40.        yjQ^  ^jth  teftator's  goods,  it  is  not  an  adminiftration.  Per  Frowike 

Ch.  J.  Kelw*  63.  a.  Trin.  20  H.  7. 

40.  If  there  be  two  executors^  and  one  of  them  only  proves  the  will^ 

and  the  other  by  his  delivery  ^  and  as  hisfervant  takes  and  fells  the  gpodsy 

this  is  no  adminiftration  by  him  who  afted  as  fcrvant.  Cro.  E.  858. 

Mich.  4E}iz.     Godfrey  V.  Woodard. 
Kelw.  63.         41.  The  very  keeping  of  goods  by  an  executor  ftiall  be  accounted 
Contra  p<5r     ^g  ^n  adminiftration.     PerFennerJ.  Goldfb.  152.  pi.  79.  HilL 
Clj.  J.*        43  Eliz.     Eaftv.  Newman. 

42.  A  lejfeefor  years  of  lands,  by  his  laft  will,  devifed  his  term 
to  A.  whom  he  makes  his  executor^  and  dieth  j  A.  entered  before  any 
probate  of  the  will,  and  held  the  fame  for  a  year^  and  died ;  per  Cur. 
the  property  of  the  term  was  lawfully  vefted  in  the  executor  by 
his  entry,  and  the  devife  tvell  executed  without  any  probate. 
I^y*  3^7*  ^'  P'-  39'  Mich.  22  Eli2i  Anon. 

43.  Debt  upon  an  obligation  of  lool.  one  of  the  defendants  fvai 
outlawed,  the  ether  pltadcd  that  he,  lOho  was  outlawed^  was  made  exe- 
cutory  and  folely  proved  the  willy  and  adminifleredy  and  that  the  de^ 

fendanty  as  ftrvant  unto  himy  took  divers  of  the  teflatot^s  goods  by  bis 
delivery y  and  by  his  appointment  had  fold  themy  abfque  hoc  that  be  ad' 
minifcred  as  executory  or  in  any  other  manner.  And  it  was  there- 
upon demurred,  and  adjudged  to  be  an  ill  plea  5  hecaufe  he  docs 
not  fay  ^  that  he  refufed  before  the  ordinary y  nor  confejfed  any  adminir  . 

Jlration ;  for  tha(  v/hich  he  confcfTes  is  not  any  adminiftratioQ, 

and 
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and  fo  no  anfwer  to  the  plaintiff.  Wherefore  it  was  adjudged  for 
the  plaintiff.  Cro.  E.  858.  pi.  27.  Mich.  44  &  45  Eliz.  C.  B. 
Godfrey  V,  Woodward. 

44.  If  executor  commands  J,  S.  to  tah  goods  of  teflator  out  of  the 
hands  ofW.R,  this  is  an  a dminift ration.  See  Went.  Off.  Ex.39,  40. 
and  cites  it  a^clearly  admitted  per  Ld.  Dyer,  in  cafe  of  Greyf- 
brook  V.  Fox. 

45.  If  the  HVife  takes  more  apparel  of  her  own  than  is  neceffary^ 
this  is  an  ad  mini  Oration  as  the  book  admits  ;  but  if  by  the  ajfent 
of  executor^  or  by  his  delivery,  it  is  not.  Went.  Off.  Exe- 
cutors, 40. 

46.  Delivering  money  of  teflator^  s  for  fees  about  proving  the  ivill^  is 
an  adminiftration  as  executor.  But  otherwife  if  he  lay  out  his 
own  money  only.     See  Went.  Off.  Ex.  40, 

47.  In  fome  cafes  a  man  may  meddle  with  the  goods  of  the 
teftator,  and  yet  fliall  not  be  an  executor  by  it,  i  ft,  As  to  pay 
funeral. charges^  2i  E.  4.  5.  21  H.6.  20.  Dy.  256.  a.  20  H.  7.  5. 

idly,  To  meddle  w»ith  the  goods  by  virtue  of  letters  ad  coUigend* 
from  the  ordinary,  10  H.  7.  15.  28.  3dly,,When  a  man  is  made 
executor  by  a  vfUly  ivhich  is  after  revoked^  ana  meddles  by  virtue  of  that 
vjilly  Dy.  166,  167.  4thly,  Per  Serj.  Hard,  taking  them  as  fcr^ 
vant  to  another^  38  E.  3.  20.  3  Cro.  858.  5thly,  Meddling  with 
goods  as  fupervifor  or  coadjutor j  Dy.  166.  Swinb.  6.  Pt.  93,  94, 
But  here  Jones  faid,  when  he  takes  the  goods  generally,  being 
named  executor,  it  (hall  be  intended  that  he  takes  them  as  exe- 
cutor, 8  H.  6.  36.  20  H.  6.  I.  b.  II  H.  4.  83.  21  E.  4.  5. 
3  Cro.  810.  And  when  a  man  has  once  made  himfelf  executor  of  his  [  210  1 
9wn  wrong  y  by  meddling  with  goods j  though  adminiffration  be  after^ 
wards  granted  to  himfelf  or  to  another,  it  fhall  never  be  in  his  power 
to  purge  the  wrong,  3  Cro.  102.  565.  5  Co.  33.  Freem.  Rep. 
151,  152.  pi.  172.  Pafch.  1675.     Parfons  V.  Mayefden. 

48.  An  executor,  before  probate,  poffejfed  himfelf  of  the  teflator^s 
goods y  which  were  appra^ed  and  put  into  an  inventory  ;  then  hz  paid 
a  debtf  and  converted  fome  to  his  own  ufe,  and  afterwards  refufed  to 
prove  the  will.  The  Court  held,  that  the  granting  adminiftration 
in  this  cafe  was  a  mere  void  aft,  and  that  the  executor  fhall  be 
charged  for  the  whole  perfonal  eftate ;  and  judgment  for'  the 
plaintiff.  Mod.  213.  pi.  47.  Pafch.  28  Car.  2.  C.  B.  Partcn 
V.  Bafed^n. 


(C  a)     What  A£t  or  Thing  will  make  a  Man  Exe- 
cutor de  fon  Tort. 

[r.   r\    8  &  9  Eliz.  2^5.  8.  per  Cur.  where  the  defendant  has  Kdiw.  8f. 
^^   a  writ  ad  colligendum  granted  by  the  commiffary,  in  h^i''*  *h 
wKvAi'w^^  authority  given  ad  vendendum  Isf  venditioni  exponendum  -7,  Cap-?!*' 
bona  inteflati peritura  &  qure  fine  detrimento  fervari  non  poffunt  et  cafe  like 
ad  compotum  iuijc  reddendum,  by  force  of  which  he  fold  a  grain  ^^^*  *"**, 

0^4  LZWcA    insJy.'i!!! 


Sid  ^itzciitati^ 

For  thd  tailed  btehdcortif  that  this  was  fuch  adminiftratioflf  by  which  thtf 
fach '  and  defendant  (hoixld  be  charged  of  his  own  wrong ;  for  the  ordinary 
•ifo  of  o-      himfelf  could  not  do  it.} 

verfeerfl  \i 

only  to  prefene  tnd  keep  the  goods»  and  by  feHing  or  difpofingy  though  of  bona  periton,  tbej  becoae 
executors  de  fpn  tore,  notwilhftandiilg  that  Tuch  coUe^or  w^es  exprefsfy  warrante^te  the  ordinary*!  kt- 
tcn  to  make  fale*     For  that  the  ordinary  himlSlf  could  not  fo  do*     Went.  Off.  Bot  173,  1 74.. 

•  Br.  Etc-         [2.  If  ^feme  taies  more  of  her  apparel^  after  death  of  the  baron, 
cittaT  c!     ^^^^  ^^  convenient^    flic  fhall  be  executrix  of  her   own  wrong. 
Fitih-   *  33  H.-  6,  31.  b.  D-  I  EIiz.  166.  11-] 

Executors, 

p).  24.  cites  S.  C« 

f  Bf.  Exc-  [3.  But  Ihe  ijiay  take  her  apparely  ^hich  is  convenient j  well 
r?s'?l'     enough.     33  H.  6*  31.   b.    per  two*    But  there   quaere.    D* 

tfnd  refers*       I  £1-  i66.  II.] 

to  S«  C— 

Fitah.  EsceotorSy  pi.  24.  cites  S.  C.  &  S.  P.  by  Prifot,  M oyle,  Daoby,  and  Afcoogh. 

t  Fitih.-  [4.  A  man  may  adrainifter  divers  goods  of  the  teftator  for  ex* 

Exccotor,^^  p^^^g^  of  the  funeral.  For  it  is  matter  of  charity.  J  33  H.  6.  31.  b< 
s'.cT  '     D.  I  El.  166.  11-  §  21  E.  4.  5.J 

S  Bf.  Ad- 

niUiiftrator,  pi*  36.  cites  S.  C  per  Choke,  that  it  is  not. Fiuh.  Executor,  pi.  38.  cites  S.  C. 

But  in  fuch  cafe  heed  mutt  be  taken  touching  the  meafMre  and  proportion,  and  either  mere  bc<» 
ceflity,  ai  church  dutieS)  Sec.  or  at  leaft  decent  fuitabiencfs  to  his  quaPity,  muft  be  the  bounds,  or  bt 
thinks  this  iaft  mull  be  either  utterly  excluded  or  held  wtchia  very  nv row  bounds  and  comp«fs«  Weol. 
Off.  Ex.  1 73* 

t  Br.  Ad.  [^.  If  a  {trzngZT feizes goods  of  a  dead  peffon,  without  doing  any 
*iiniftrator,  ^^^^^  ^^  whether  this  feizure  makes  him  executor  de  fon  tort? 
S.  c.  per      Quaere.     D-  i  &  2  Ma.  105.  17.  [ItisJ  not.  ||  21  E.  4.  5.] 

Choke.^- 

Fitah.  Executor,  pi.  36.  dies  S.  C.  by  Choke. 

t  an  }         [6#  Fetne  executrix  adminifters,  and  aftet  takes  baron,  and  aftci* 

they  are  divorced  caufa  prsecontraBus^  and  feme  appeals  from  the 

fcntcnce,    and  pending  this   appealy  haron  adfninifiers  the  goods^ 

iFemc  diesy  the  appeal  not  difci/J/ed,  and  the  adminiftration  of  the 

goods  of  the  teftator  is  granted  to  another  5  whether  tjic  baron 

tnay  be  charged  as  executor  de  fon  tort  for  the  faid  adininiftnitioD« 

D.   I  &  2  Ma.  105.  17.  Dubitatur.] 

Br*  Admi-        [7.  A  mhn  (hall  not  be  charged  as  executor  de  fon  tort,  nnkis 

hiftrator,  pi.  iic  does  a  thing  as  exect/iory  as  paying  debts,  or  demanding  the  J^^/f 

S.  c!"pcr     -^^  ^^^  teftator,  or  other  fuch  things.     2 1  E.  4*  5.] 

Choke.— 

Fitah.  Extcotor,  jl.  38.  cites  S.  C.  per  Choke. It  it  not  erery  intermeddling  that  makes  one 

cxecuior  de  fun  tort,  as  if  one  do  but  take  a  hor/^  of  the  deceafed's,  and  ties  him  ia  his  houfe  or  ftable, 
this  makes  him  not  executor  of  his  own  wrong.     Went.  Oft",  tx.  174. 

So  if  one  delifcis  to  the  wife  apparel  convenient  only  to  her  degree  j  but  deliteHng  more  it  other- 
wife.     Ibid. 

s.  C.  cited  [8.  If  no  one  takes  upon  him  to  be  executor,  nor  takes  letters 
2  Lc.  224.  ^^  adminiftration,  the  ifing  of  the  goods  by  any  makes  him  executor 
w  p  •  a  4*    j^  £^^  ^^^^^  Rcfolved.  5  Rep.  33.  b.    Read's  cisE.] 

ix  [9.  The 
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[9.  Tke  fame  law  iS)  if  in  the  cafe  aforefaid^  he  tales  the  goods 
into  his  pojfejftony  which  is  the  office  of  an  executor  or  adminiftraton 
kefolved.  5  Rep.  33. .b.-  Read's  case,] 

[10.  But  in  41  E.  3.  31.  per  Thorpe,  if  a  man  claims  goods  to  ^*'***'^![j 
his  proper  ufty  and  does  not  diftribute  for  the  foul  of  the  teftatofi  X^!^\tn 
this  is  not  adminiftration  to  charge  him  a&  executor,  and  it  feems  s.  c.-— 
this  is  intended  executor  de  fon  tort.  1  ^•_^'  *"*•** 

*'  »  Le.  2x4. 

•  in  pi.  284.  ^^S.  C.  cited  by  Manwood.  Dal.  31.  pi.  z6«  15  £llj« 

% 

1 1.  Debt  lies  againjt  one  ekecutor  only  which  hath  the  poffeffion  of  the 
goods,  Dy.  166^  b.  pi.  II.  Hill,  i  £liz.  in  Porter's  cafe,  cites 
Regiftrum,  fol.  14 t.  and  35  H.  6. 

12.  Debt  againit  P.  as  executor  of  his  own  wrong,  and  becaufe 
he  received  a  debt,  and  made  an  acquittance,  it  lies  well,  per  the  juf- 
tices ;  fo  if  he  takes  goods  into  his  pofTcflion.  Dy.  1 66*  b.  pi.  1  o. 
Hill.  I  EKz.  in  Porter's  cafe,  cites  Longquinto  E.  4.  72. 

k*  13.  Where  a  man  has  colour,  as  a  coadjutor,  fupervifor,  &c.  So  where  t 
fo  meddle,  he  may  plead  the  fpecial  matter,  abfque  hoc,  that  he  ">»«»■  "»**« 
adminiftered  in  other  manner.     D«  166.  b.  167.  a.  pi.  11.  HilL  awn", which 

X  Eliz*  w'^11  is  afcer<* 

wards  dif- 
proved  by  probate  of  a  later  will.     D.  166.  b.  pi.  iz.  HilL  i  £1U» 

15.  Dfbt  againft  an  executor;  the  cafe  was,  A.  made  E.  his  ^<^'  39^- 
executrix,  and  died  poflbfled  of  divers  goods.    E,  made  afraudulefU  watfon' 
gift  of  the  goods  to  J.  S.  and  continued  poffeffed,  and  took  the  defendant  cafe,  3.  C« 
to  hufband,  and  died.     The  defendant,  pojfejfed  of  the  goods,  paid  le^  ^^  defcnd- 
gacies.     It  was  the  opinion  of  the  julticcs,  pneter  Fenncr,  that  p°e'^*2mU  • 
they  were  ailets  in  his  hands,  and  (the  gift  being  fraudulent)  were  niftraTit, 
liable  to   the  plaintiff's  execution*     Cro.  E.  405.  pi.  16.  Trin.  *"<*  ^^ 

36  Eliz.  B.  R.     Wjlcox  V.  Watfon*  JdgS  fti 

the  plaintiff;  fjr  the  defendant  has  confefled  himfelf  executor  by  the  plea  of  plene  admtniftr«v)t,  and 
therefore  be  is  chargeable ;  for  the  property  of  the  goods  did  not  pad  out  of  Che  fenoe  by  the  grant  be« 
ing  nude  by  fraud  at  aforefaid  by  the  ftatuic  1 3  £lit. 

16.  And  Popham  faid,  if  the  gift  were  good  againft  all  but  cre-^ 
£tors,  (as  it  is,)  then  they  belong  to  the  donee,  and  in  his  hands  are  It- 
able  to  this  debt  ;  and  if  the  gift  be  void,  they  remain  to  the  executors  of 

the  feme,  and  then  the  baron,  having  taken  them  and  paid  legacies,  is  r  212  1 
chargeable  by  reafon  thereof  as  executor  defon  tort ;  and  fo  thofe  goods, 
quacunque  via  data,  are  liable  to  this  debt,  into  whofoevcr  hands 
they  come,  unlefs  by  title  paramount,  or  by  fale  bona  fide  ;  where- 
fore it  was  adjudged  for  the  plaintiff.  Cro.  E.  406.  pi.  i6.  ut 
fupra,  Wilcocics  v.  Watfon. 

1 7.  Debt  againft  an  executor,  he  pleaded  ne  unques  executor, 
&c.  and  an  efpecial  verdift  found,  that  admini/lration  of  the  goods 
of  the  teftator  was  committed  to  the  wife  of  the  defendant,  who  is  dead^ 
and  that  he  kept  bonam  partem  bonorum  in  his  hands,  and  fold  them. 
Williams  moved  that  this  verdict  was  void  for  the  uncertainty,  for 
bonam  partem  is  altogether  uncertain ;  but  it  was  held  to  be  well 
enough ;  for  if  he  detain  any  part,  it  makes  him  executor  de  fon 

tort. 


«I2 
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fort,   &c.     Wherefore  it  was  adjudged  for  the  plaintlffl .  Cio- 
£.472.  pi*  27.  Hill.  38  Eliz.  in  B.  R.  Anon. 

18.  43  Eliz.  cap.  8.  yi  2.  Strangers  meddling*  v/ith  inUftate^s 
goods f  or  getting  a  releafe  of  any  debt  without  a  valuable  confidera- 
tion,  unUfs  firfome  debt  due  from  intejlate^  Jball  be  chargeable  as 
executor  (f  his  own  wrong,  fo  far  only  as  fuch  goods  or  debts  releafid 
Hvi/I  fatisfyy  deducing  all  jufi  principal  debts  owing  to  bim^  on  good 
cofijtderation  by  inteftate,  and  all  other  payments  made  by  him^  which 
lawful  executors  or  adminiftrators  ought  to  have  paid. 

19.  Where  the  wife  milks  the  cows  of  the  baron,  (he  was  ad- 
judged to  be  executor  in  her  own  wrong.  D.  166.  b.  IVlarg. 
pi.  II.  cites  Mich.  2  Jac.     Gerrct  v.  Carpenter. 

20.  If  an  executor  be  made,  who  proves  the  willy  or  takes  upon 
him  the  executorfbip,  yet  if  Oijlranger  after  takes  any  of  the  goods  and 
ufes  them,  or  difpofes  of  them  as  his  own,  this  does  not  make  him 
executor  of  his  own  wrong,  becaufe  there  is  a  rightful  executor 
who  may  be  charged,  and  the  goods  taken  out  of  his  pofTeirion, 
after  he  has'  adminiflered,  are  aiTcts  in  his  hands.  Refolved. 
5  Rep.  33.  b.  34.  a.  Trin.  2  Jac.  C.  B.     Read's  cafe. 

14.  But  though  there  be  an  executor  who  adminifters,  yet  if  a 
granger  after  takes  the  goods ,  claiming  to  be  executor ,  and  pays  debts, 
receives  rents,  or  pays  legoclcs,  and  intermeddles  as  executor,  there, 
for  his  exprcfs  adminiftration  as  executor,  hq  may  be  charged  as 
executor  of  his  own  wrong,  though  there  be  a  rightful  executor. 
5  Rep.  34.  b.     Read's  cafe. 

2 1 .  Burying  or  taking  goads  into  cufhdy,  to  preferve  them,  is  not 
any  adminifraiion.  Per  Warburton  J.  2  Brownl.  187,  10  Jac. 
C.  B.  in  cafe  of  Lawry  v.  Aldred  and  Edmui;ds. 

tjcl«  or  au-  *  I 

tharity  in  receiving  debts  ard  diffH^fing  goods  to  his  own  ofe,  it  is.     Ibid.  184.  Arg^  Bot  aifift- 

ing  an  infant  executor  in  leilin^  the  goods  does  not  make  one  executor  de  fon  coct.     Cro.  £•  354* 
pU  25.  Trin.  33  &  34  Elis.  B.  R.     Cicrk  v.  Hopkins. 

22.  Executor  de  fon  tort  is  fuch  as  takes  upon  him  the  ofEcc  of 
an  executor  by  intrufion,  not  being  conftituted  hj  the  teftator  or 
deceafcd,  nor  for  want  of  fuch  conftitution  fubftituted  by  the  or- 
dinary to  adminiftcr.     Went.  Off.  Ex.  171. 

23.  Taking  a  dog  will  make  executor  of  his  tort.  D.  166.  b.  1 1* 
Marg.  cites  Trin.  1652.  C.  B.     Barker's  cafe. 

24.  Leflee  for  years  rendering  rent  dies  inteftate,  his  wife  takes 
out  letters  of  adminiilration,  and  marries  a  fccond  hufband,  and 

death  of  the  dics,  and  the  hujhand  continues  inpoffeffton  of  the  term,  and  receives  the 

wife  dcrams  profits  \  it  was  agreed,  that  for  th^  profits  received  he  was  anfwcf- 

""^V^wh?  h  ^^^  ^^  executor  de  fon  tort,  and  10  H,  7.  was  cited  as  an  autho*- 

the  wife  had  rity,     2  J^Iod,  1 75.  Arg.  in  cafe  of  Loyd  v.  Langford,  cites  it  as 

asadminiJ  adjudged.  Trin.  22  Car.  2.  in  cafe  of  Stevens  v,  Ca^r. 

ftratrix,  it 

makes  him  executor  de  fon  tort.     Cro«  £.  472.     Anon. 

f  213  ]        25.  The  hare  pofeffton  of  goods  (hall  not  make  a  man  executor  of 

his  own  wrong,  unlefs  he  docs  undertake  to  do  fomc  afts  which 

none  Lut  an  executor  can  lawfully  do^  as  to  releafe  the  debt  of  the 

teftator, 


Jot  when 
he  meddles 
Without  any 
colour  of 


5e  if  the 
hu(band 
aftrr   he 


tcftator,  &c.  Frcem.  Rep.  13.  pi.  12.  Trin.  1671.  C.  B.  Garter 
V.  Dee. 

26.  An  a£lion  of  debt  for  rent  was  brought  againft  the  dc-  *  Mod.ijs^ 
fendant  as  executor  of  A.     The   cafe  upon  a   fpecial  verdift  Langford 
was,  xhzt  A»  being  feifed  in  fee  of  certain  latuby  leafed  them  to  B,for  S.  C.  held 
99  yearly  in  conjideration  of'^ooL  and  B*  re'xietnifes  the  ivhole  term  to  acco'^ngly, 
A,  rendering  2o/.  per  ann,  (the  intent  of  the  bargain  being  tofecure  court  told 
an  annuity  ofloL  to  B.  which  he  purchafed  with  the  300/.^  then  A.  the  plaintiff; 
diesy  and  the  defendant y  widow  of  A,  entered  upon  ihofe  re^demifed  lands  !***'  ^*  *^**- 
ns  guardian  to  herfon.    In  this  cafe  here  can  be  no  executor  defon  tort  xnedyat'taw 
of  the  termy  becaufe  it  is  merged  in  the  reverftcfiy  and  is  become  one  he  might 
entire  eilate  with  that ;  andyJ  when  the  defendant  entered  as  guardian  {*Mp/*" 
to  her  fon^  fhe  could  not  be  an  executor  de  fon  tort>  becaufe  the  eery  if  he 
term  was  not  in  being.     Freem.  Rep.  218.  pi.  226.  Mich.  1676.  thought  £t. 
Floyd  V.  Langfield. 

27.  Debt  againfl  an  executor  for  rent,  incurred  in  his  o^Titimc; 
upon  a  fpecial  verdi£l  they  find  the  leafe  and  the  defcent  of  the 
reverfion  to  the  plaintiff,  and  that  the  defendant y  after  the  death  of 
the  lejfecy  did  feed  his  cattle  with  the  hay  that  grew  upon  the  land. 
Adminiftration  was  granted  to  the  defendant,  with  an  exception 
of  this  term.  The  queftion  was,  whether  the  defendant  here 
could  wave  the  term  after  he  had  entered  ?  Adminiftration  was 
taken  after  the  rent  grew  due.  The  Ch.  J.  faid,  that  if  a  man  £e 
intejlate,  and  another  is  executor  defon  torty  hefhall  be  charged  for  the 
rent  till  he  is  eviHed  by  the  adminiftrator  ;  Windham  and  Atkins  of 
the  fame  opinion,  that  here  he  hath  entered  as  executor,  keeping 
the  cattle  five  weeks  upon  the  farm  ;  and  here  is  no  gift  to  purge 
this  wrong.  Freem.  Rep.  261.  pi.  282.  Trin.  1679.  Garth  v. 
Taylor. 

28.  If  adminiftration  be  firft  granted,  and  then  another  tales  the  If  he  geti 
goodsy  he  is  not  thereby  executor  de  fon  tort.     Pcv  Holt  Ch.  J.  f^^aidf 
7  Mod.  31.  Trin.  i  Ann.  B.  R.    Anon.  before, 

though  ad« 
siinjftration  be  a/terwirds  granted,  yet  he  remains  chargnible  as  a  wrongful  executor,  unlefs  be  deliven 
the'goods  over  to  the  adminiliration  before  the  adtion  brought,  and  then  he  may  plead  plene  adminiftra- 

Vit.  Per  Hole  Ch.  J     i  Salk.  313.     Anon. In  fuch  cafe  the  taker  is  trefpaflbr  only  to  the  exe* 

cutor  or  adoiinidrator.     Went.  Off*.  Ex.  174..  cites  5  Rep.  Read  ▼.  Carter. It  is  no  plea  to  U^ 

tfaac  he  delivered  the  goods  to  the  pcrfon  to  whom  adminiftiation  was  granted.  '  Per  Cur.  Cro«  £•  565. 
pU  27.  Pa.ch.  39  £liz.  C.  B.  Bradbury  v.  Reynell. S.  C.  cited  5  Mod.  137. ' 

29.  Per  Holt  Ch.  J.  if  H.  gets  goods  of  an  inteftate  into  his  hands y  S.  P.  by 
after  adminiftration  is  aBually  grantedy  it  dpes  not  make  him  exe-  ^Jllo^.  11.' 
cutor  of  his  own  wrong  ;  but  if  he  gets  the  goods  into  his  hands  bC"  Trin-i  Ann. 

forey  though  adminiftration  be  granted  afterwards,  yet  he  remains  B.R.  Aiwa. 
chargeable  as  a  wrongful  executor,  unlefs  he  delivers  the  goods  over 
to  the  adminiflrator  before  the  aBion  brcugkty  and  then  he  may  plead 
plcne  adminiftravit.     i  Salk.  313.  pi.  19.   Trin.  i  Ann.    B.  R. 
Anon. 
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(C.  a.  2)     De  fon  Tort.     Of  what  he  may  be* 

^  Mod.  175.  I ,  ^  Leaje  in  reverfumfor  years  was  granted  to  J.  S.  who  died  in^ 
Ait.<ii»  -^  tejlate^  his  wife  ajigned  it  to  £.  and  afterwards  took  Utters  of 

iblvcd  that  tulminiftrr.tion^  and  made  an  affignment  of  it  to  the  plaintiff.  Refolved 
«n  exetator  that  the  bit  'adignce  ihould  have  it  \  for  in  this  cafe  no  entry 
^^*^^  can  be  made^  nor  can  any  man  be  executor  dc  fon  tort  of  a  term 
atecmm       in  rever&Ai.     Mo.  126.   pi.  273.    Fafch.    25  £liz.     Kenrick  v. 

iutoroy  and    BurcCft. 

tkattfaebft  ^ 

alfignee  had  the  beft  titk.    ■    ■    S.  C.  cited  3  Mod.  91.  Hill.  1  Jac.  2.  B.  R.  and  held  atcordittgly, 

and  a  judgment  in  C.  B«  affirmed.     May^r  [pi  Norwich)  v.  Jofantoa.         ■    1  Show.  457.  S.  C.  cited 

aod  held  accordingly.— —3  Lev.  35.  S.  C. Comb.  8.  S.  C.  '  Ciayl.  116.  Vernai*» 

cafe. In  CJie  of  a  leafe  of  three  lives  mode  to  A.  for  the  life  of  A*  and  B.  and  C.  hik  fjns  An<i 

the  longeft  Hver,  if  one  dies  and  another  enters  he  is  executor  de  fon  tort.  Arg.  3  Mod.  310.  in  caie  oi 

Bradburn  v.  Kennedale. Carth.  164.   166.  S.  C.  9c  S.  P.  by  Holt  Ch.  J.  becaufe  the  ftatute 

iDide  it  aHecs.  — — Accprdingto  the  modern  opinions,  executors  de  Ion  tort  may  be  of  a  ceim.  2  Mod.  74* 
Afg.  cites  Tf in.  1653.  •  Porier  v.  Swectman. 

*  S.  C.  cited  accordingly,  and  he  ihall  be  liable  to  the  j^ayment  of  the  rent.  Freem.  Rep*  ai8* 


(D.  a)     The  Power  of  an  Executor  de  fon  Tort,  or 

of  one  who  is  not  lawful  Executor. 

[1.   |F  the  ordinary  grants  admini/i ration  to  another  of  the  goods 
^  of  J.  S.  and  after  he  himfclf  adm'imjlers  fome  of  the  goods  of 
+  Fol.  919.  the  tcftator,  he  may  be  charged  f  for  this  adminiftration,  though 
'     ~'  there  be  an   adminiftrator.     12  R.  2.    Adminiftrator,  21.     (But 
the  book  is,  that  tlic  action  was  brought  againft  him  as  ordi- 
nary.)] 
S.  C.  circd         [2.  If  A.  makes  a  nvilly  and  f.  S.  executor  of  it,  and  after  makes  a 
by  Trevor      /^,/^;-  i^,///   and  of  this  makes  %  D.  executor^  and  dies ;  and  af- 

faid  that  he  ^^^  J*  ^'  P^^^^^  ^^^  fi^ft  '^^^  ^^  '^^  prerogative  court>  and  there 
nvrr  heard  this  IS  allowcd,  dccrccd  and  publiflied  for  a  will,  and  after  J.  S, 
of  this  cafe  admintfers  the  goods  of  the  teftator  by  force  of  this^^r  half  a  year 
bteo"dc"icd.  ^f^^y  ^^^^  within  this  time  B.  who  was  bound  by  obligation  of 
ComjDs's  100/.  to  the  teftator,  paid  the  money  to  J.  S.  he  not  having  know- 
^«  »5».  ledge  of  any  later  will,  and  upon  this  J.  S.  gives  a  releafe  to  him, 
Ann.*cl  B.  <i"d  alter  the  probate  of  the  firfi  will  is  repealed^  and  the  will  itfelf 
pi.  loa.  dlfdHfiulledy  and  the  later  will  proved  ;  this  paytnent  and^  releafe  is 
^^^^  m  bar  of  the  aftion  upon  the  faid  obligation  brought  by  J.  D.  the 

lad  and  true  executor.  Becaufe  it  doth  not  lie  in  the  power  of 
the  ordinary  to  make  another  executor  than  he  who  is  made  exe- 
cutor by  the  teftator  himfelf,  and  though  it  be  mifchievous  to 
him  who  pays  the  money,  and  the  executor  who  proved  the  wiU 
before  he  knew  of  the  laft  will,  yet  the  mifchief  would  be  as  great 
of  the  other  part,  if  the  ordinary  fliould  have  power  to  make 
another  executor  than  he  who  is  the  true  executor  made  by  the 
teftator,  and  he  {hould  have  power  to  difpofe  of  the  eftatc  of  the 
teftator.  Mich.  16  Car.  B.  R.  between  Greves  and  Weigh  am, 
adjudgwd  upon  a  demurrer  upon  the  advice  of  all  the  judges  of 

Serjeant's 


Serjeant's  Inn.  Intratur  Hill-  15  Car.  Rot.  1350.  ^or  the  or- 
dinary hath  no  power  to  grant  adminiftration,  or  to  give  to  any 
other  power  to  difpofe  of  the  eftate  of  the  teftatoj  where  he  had 
made  an  executor.  Com.  -277.     Gresbrooke's  cas^.] 

3.  Executor  de  fon  tort  cannot  bring  an  acllon ;  for  he  cannot 
(hew  teftament  containing  his  name  as  he  ouglit.  Br.  AdminU 
ftrator,  pi.  8.  cites  35  H.  6.  31. 

4.  He  may  pay  legacies  and  receive  debts,  but  he  cannot  bring 
aditmi  Arg.  Godb.  104.  pi.  J22.  Mich.  28  &  29  £liz.  C.IL 
Anon, 

5.  Executor  dc  fon  tort  cannot  retain.  The  defendant  in  tbia 
cafe  pleaded^  that  the  teftator  owed  his  wife  dum  fola  800 1.  and 
that  he  made  his  will^  but  doth  not  (hew  that  he  was  thereby  made 
executor*  and  therefore,  having  no  title,  he  became  executor  dc 
fon  tortjTor  which  caufe  his  plea  was  held  ill  5  and  judgment  was 
given  for  the  plaintiflF.  2  Mod.  ^u  Trin.  27  Car.  2.  C.  B. 
Prince  v.  Rowfon. 

6.  Sale  of  Eaft  Itidia  Bock  by  a  wrongful  admint/iratory  the  pur^ 
clafor  having  notice  of  toe  fraud,  decreed  to  be  transferred  bach  ia'tht 
^ghtful  adminiftratoTy  and  that  the  admin iftratrix  of  the  purchafor 
(hall  account.  Fin.  Rep.  430.  Mich.  31  Car.  2.  Johnfon  v.  Eaft 
India  Company  &  al'. 

7.  If  executor  de  fon  tort  of  a  term  commits  nvcf/le  on  the  landf 
and  he  in  rever/ion  recovers  the  place  wafted,  yet  that  is  no  prejudice 
to  the  creditors^  becaufe  it  is  a  devaftavit  in  the  defendant ;  and  if 
there  happen  to  be  a  rightful  executor  or  adminiftrator,  he  Hiall 
recover  againft  the  executor  de  fon  tort,  but'  he  cannot  get  the  land 
again  from  the  reverfioner ;  befides,  his  entering  of  his  own  wrong 
after  lefiee's  death  makes  him  chargeable.  2  Show.  458.  pi.  423. 
Hill.   I  &  2  Jac.  2.  in  cafe  of  Norwich  (City)  v.  Johnfon. 

8.  An  executor  de  fon  tort,  who  is  but  an  executor  de  fafto,  if 
he  docs  laiuful  aSfs  with  the  goods,  as  paying  of  debts  in  their  de- 
grees, it  fhall  alter  the  property  againft  the  lawful  executor  ;  as  if 
he  pay  juft  and  honeft  debts,  the  rightful  executor  fhall  not  avoid 
that  payment,  and  yet  it  is  au  aft  done  by  one  that  has  no  right. 
It  is  triie,  he  is  not  quit  againft  the  rightful  executor,  but  he  mall 
maintain  trover  againft  him ;  but  what  fhall  he  recover  in  damnge  ? 
o^lyforfo  much  as  he  has  tnifapplied,  and  all  that  he  has  well  applied 
fhall  be  abated  in  damages.  And  what  is  the  reafon  of  this  ?  Why, 
becaufe  the  meddling  with  the  goods  is  that  which  gives  the  cre- 
ditor notice  who  is  executor,  and  bound  to  pay  the  debts ;  and  the 
creditor  is  not  bound  to  inquire  into  the  executor's  title  ;  if  there 
be  a  colour  and  appearance  of  it,  it  fufEces ;  per  Holt  Ch.  J. 
12  Mod.  471,  472.  Pafch.   13  W.  3.  in  cafe  of  Parker  v.  Kett. 

9.  Payment  to  an  executor  having  a  probate y  and  afterwards  repealed, 
docs  not  difcharge  the  party  againft  the  legal  executor.  Corny ns's 
Rep.  150.  pU  102.  Mich.  5  Ann.  C.  B.  Anon« 


2ist 


^recutotier. 


(E.  a)     Executor  de  ion  Tort. 


[How  to  be  charged  or  come  at  where  there  is  an 

Adminiftrator  or  Executor.] 

f  Hob.  49.  [i.  jF  ^  mzn  dies  intefiate^  and  a  ftrangcr  adminlders  dc  fon 
adiudeed.'  '  ^^^^  *"^  ^^^^^  odminiftration  is  granted  to  another y  yet  a  cre^ 

——The  ditor  of  the  inteftate  may  afterwards  charge  the  Jlranger  as  executor 
diird  rcfo-  *  defon  torty  becaufe  that  it  may  be  no  affcts  came  to  the  hands  of 
Kei?t"care  ^^  adminiftrator  to  fatisfy  his  debt,  and  he  cannot  charge  the 
Trin.  2  Tac.  adminiftrator  for  thofe  goods  which  never  came  to  hi^  hands, 
c.  B.  that  bm  Qjjly  to  the  hands  of  the  executor  de  fon  tort ;  and  the  crc- 
thei  takes  ditor  has  no  means  but  in  Chancery  to  compel  the  adminiftrator 
goods  be-  to  bring  his  aftion  of  trefpafs  againft  the  executor  de  fon  tort, 
^^*  P,  13  Ja.  B.  R.  adjudged,  f  Keble  against  Osbeston^ 
ecutorhi?"  t  5  J^^p.  34.  Read's  CASE,  Tcfolved  where  ftranger  adminiftered 
taken  the      de  fon   tort  before  the  true  eitecutor  adminiftered  or  proved 

otccntor-        ^^  ^y -j 
Ship  apon  •* 

him,  or  proved  the  teftament,  the  other  roay  be  charged  as  executor  de  fon  tort ;  for  the  rightful  exe^ 
color  (hall  not  be  charged  but  with  fuch  goods  as  come  to  hl»  hands  after  that  he  has  taken  upon  him 
the  charge  of  the  wiU.     5  Rep.  34.  a« 
X  S.  C.  cited  2  Le.  214.  in  pi.  x%^p 

2.  Executor  defon  tort  dcmefne  (hall  not  be  Impleaded  as  admi- 
niftrator, but  as  executor,  in  pain  of  abatement  of  the  writ.  Br. 
Adminiftrator,  pi.  15.  cites  50  E.  3.  9. 

3.  He  may  \k.fuedas  executor  ;  Arg.  1  And.  39. 

4.  Debt  againft  executor  de  fon  tort,  who  pLaded  that  be  never 
was  executor y  nor  adminiftered  as  executor*  It  v.*as  held  in  this  cafe 
not  to  be  any  whit  material  whether  he  has  afiets  or  not ;  but  to 
prove  he  has  adminiftered  any  thing  of  never  fo  little  in  value,  it 
fliall  charge  him  for  the  whole  debt.  Clayt.  6.  pi.  12-  Aug.  7  Car. 
Townfley  v.  Ingham. 

5.  An  executor  de  fon  tort  fliall  not  be  charged  for  more  than 
he  converted,  and  fliall  difcharge  himfelf  by  delivering  over  the  reft 
to  the  rightful  executor;  admitted;  Arg.  Mod.  213.  pL  47* 
Fafch.  28  Car.  2.  C«  B.  in  cafe  of  Farten  v.  Bafeden. 


(E.  a.  2.)     Executor  de  fon  Tort. 
Where  he  takes  fubfequent  Adminiftration, 


1 


N  debt  where  a  man  adminifters  as  executor  de  fon  tort  de- 

mefne,  and  after  takes  adminiftration  of  the  ordinary,  this 

Jball  have  relation  to  the  time  of  the  inteflatis  death  ;  Br.  Relation, 

pi.  12.  cites  9  £•  4.  33.  and  fays,  which  fee  in  the  end  of  the  cafe 

there. 


1.  If  executor  of  his  own  wrong  reUafes  debt,  and  ^Stcx  purchafes 
admini/l ration y  the  releafe  is  not  good.  Mo.  119.  pi.  263.  Pafch. 
24  Eliz.  C.  B.  Leeke  v.  Grevell. 

3.  If  executor  de  (on  ton  fells  a  term  in  poffejfion,  and  afterwards  $.  c.  citel 
takes  aJminiJiration,  the  fale  is  good  by  relation  ;  but  otherwife  it  Arg.i  Mod. 
is  of  a  term  in  relation  ;  for  if  he  fells  fuch  a  term  before  adml-  ^^^^'Zt^ 
niftration  to  A.  and  after  adminiftration  to  B.  the  fale  to  A.  is  void,  9a.  Arg. 
and  B.  (hall  enjoy.     Mo.  126.  pi- 273.  Pafch,  25  EUz.  in  Scacc.  ^"^*//^' 
Kcnrick  v*  Burgefs.  4^7.  s!c* 

cited  per  Curiaoi* 

» 

4.  He  may  hefueJ  either  as  executor  or  admintjtrator,  for  it  may  ?•  P-  ^o  ** 
be,  that  while  he  adminiftercd  of  his  own  tort  he  wafted  the  j,^  ^jcvei 
goods,  then  if  he  be  only  fued  as  adminiftrator  he  (hall  only  be  or  fatisiied 
charged  of  the  goods  that  came  to  his  hands  fince  adminiftration*  °"'  ®^  J^ 
Cro.  E.  102.  pi.  9.  Trin.  3oEliz.  B.  R.  Stubbs  v.  Right  wife.       f^jifpafe* 

of,  he  muft  be  fued  as  executor,  and  rf  fuch  adminiftrator  pleadt  in  aWatement  that  idminiftration 
*  wii  oaimtcted,  and  <leminds  judgment  if  fuit  £baU  be  againft  him  as  executor^  tlie  j»UIociff  muft  ia 
the  repiicacum  fee  f^rth  the  fpeciid  matter  as  be  thinks.     iVcnt.  Off.  £x«  1 78. 

5.  Executor  of  his  own  wrong  pleads  plene  adminijlravit,  and 
then  takes  letters  of  adminiftration,  and  then  puis  darrein  continuance 
pleads  detainer  to  fatisfy  a  debt  of  a  higher  nature  due  to  himfelf 
Ellis  J.  faid,  if  he  had  took  adminiftration  after  the  fuit  began, 
and  before  the  plea  pleaded,  he  might  have  pleaded  a  detainer ; 
but  not  if  he  takes  adminiftration  after  he  has  pleaded.  Freem. 
Rep.  265.  pi.  288.  Mich.  1679.  Whitehead  v.  Sampfon. 

6.  In  an  a£tion  of  debt  againft  the  defendant  as  executrix  of 
her  huft)and  for  arrears  of  rent  due  from  the  teftator,  the  defend- 
ant pleaded  in  abatement  of  the  writ,  that  after  the  death  of  her 
hufband  adminiftration  oi  \i\s  goods  and  chattels  was  granted  to  her, 
and  ihatfhe  ought  to  have  been  named  adm'iniflratrix  in  the  v.Tit,  and 
not  executrix  undc  pet'  judicium  de  brevi  &  quod  breve  iftud  cafTe- 
tur.  The  .plaintiff  replied,  that  after  the  death  of  the  huftiand, 
and  before  the  adminiftration  committed,  the  defendant  adminiflered 
divers  goods  and  chattels  of  her  huft)aiid's  at  fuch  a  day  and  place, 
&c.  To  this  the  defendant  demurred,  and  judgment  was  given 
for  the  plaintiff  J  for  flie  fets  not  forth  the  day  when  admin'fl  ration 
was  committed;  fo  it  might  be  after  the  writ  brought ;  and  befides, 
if  (he  difpofed  of  the  goods  as  executrix  of  her  own  wrong,  the 
taking  of  adminiftration  afterwards,  though  before  the  writ  was 
brought,  will  not  hinder  the  plaintiff  from  charging  her  as  execu- 
trix of  her  own  wrong.  2  Vent.  179.  Trin.  a  W.  &  M.  in  C.  B. 
Pync  V.  Woglland. 
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(E.  a.  3)     Executor  dc  fon  Tort. 
In  what  Cafes  ;  and  chargeable  how  far. 

X.  iN  debt,  if  a  man  adminiftcrs  dc  fon  tort  deroefne,  and  adion 
•*•  is  brought  againft  him,  and  pending  the  writ  the  admintftra^ 
tian  is  committed  to  hinty  yet  the  writ  is  good,     Br.  Executors, 
pi.  74.  cites  21  H.  6.  8. 

2.  But  if  the  adroinillraticMi  was  committed  to  him  lefbre  tie 
mn^  purchafedi  then  he  ought  to  bring  the  adion  againft  him  as 
againft  the  adminiftrator,  or  otherwife  it  (hall  abate.     Ibid. 

3.  By  which  he  pleaded  by  the  form  ,■  to  which  the  plaintiff faii^ 
that  at  another  time  he  brought  fuc^  a  writ  againft  him  as  executor^  the 
nuhieb  was  abated  by  falfe  Latin,  wherefore  he  purchafed  this  %urit  by 
Jwmefs  accounts  as  againjl  executor,  and  that  the  day  of  the  firfl 
writ  purchafed  the  admintftration  was  not  committed;  prifl  s  and 
swarded  a  good  replication,   and  the  iflue  joined  accordingly. 

Ibid. 
Br.  Ordini.  4.  If  a  man  be  executor  defon  tort  demefne,  and  aBion  is  brought 
T*  P**  '5*  agmnft  him^  and  he  takes  the  adminijlration  of  the  ordinary  pending 
the  writ,  there  the  writ  is  good ;  contra  if  it  had  been  taken  be- 
fore the  writ  purchafed  notwithftanding  his  adminiftration  before 
as  executor  dc  fon  tort,  &c.  Per  Catefby,  quod  fuit  conceffum* 
Br.  Executor,  pi.  90.  cites  9  E.  4.  33.  47* 

5.  Sci.  fa.  againft  executor,  who  faid  that  before  the  writ  pur-^ 
chafed  the  ordinary  bad  committed  adminiftration  to  him,  judgment  of 
the  writ  which  named  him  executor ;  and  by  the  beft  opinion  it  is 

r  218  1  no  plea,  becaufe  he  did  not  allege  committing  of  the  adminiftration  to 
he  before  he  adminiflered  as  executor  i  for  if  he  nrft  adminiftered  and 
after  took  the  adminiftration,  this  ftiall  not  change  the  aflion,  be- 
caufe he  was  executor  lawfully  by  the  teftament  j  but  if  a  man  ad- 
miniftcrs de  fon  tort  demefne,  and  after  takes  the  adminiftration 
by  letters  of  the  ordinary  before  aft  ion  taken  againft  him,  this 
fliall  change  the  adion ;  note  the  diverfity  by  the  beft  opinion  \ 
&  adjornatur.     Br.  Executors,  pi.  167.  cites  2  R.  3.  20. 

6.  Adminiftration  granted  to  an  executor  defon  tort,  how  he  0iall 
be  charged,  fee  Kcilw.  127.  pi.  91. 

al^od.  168.       7.  Executor  de  fon  tort  cannot  he  where  there  is  a  rightful  exeeUf 
HiU.  28       ^^^  Chan.  Cafc$i  33.  Mich.   15  Car.  2.   Eyre  v.  Eyre. 

C  B.  SiDgleton  ▼.  Bawtree,  S.  P. 

8.  Debt  upon  bond  entered  into  by  the  teftator  againft  the  de* 
fendant  as  executor.  The  defendant  pleads  that  the  teftator  made 
A.  and  C.  iff  ants  his  executors,  and  that  adminiftration  durante  m^ 
nore  atate  was  committed  to  their  father,  who  adminiflered  before^  the 
day  of  the  writ  brought.  The  plaintiff  replies,  that  goods  of  the  t'eftos- 
tof^s,  to  the  value  of  500  /.  came  to  the  defendant* s  hands,  &c.  And 
upon  this  the  defendant  demurred,  and  the  plainti^^  bad  judg- 
ment. 


irtcnh    Frccbi.  Rep.  122.  pL  144.  Trin.  1673.  Kdlow  v.  Wtft- 
comb. 

9.  Upon  a  trial  at  nifi  prius  at  Guildhall  before  Ld.  Ch.  J* 
North,  in  trover  and  converfion  againft  in  executor  de  fon  tort, 
the  queftion  came  to  bei  tvkethfr  the  goods  having  be^n  taken  in  exe^ 
oition  upon  a  judgment  obtained  againjl  the  defendant y  by  a  creditor  of 
the  deceafedjfbould  difcharge  him  agdinjl  the  plaintiff  tvho  brought  this 
afHon  as  adminiftratcr  ?  and  the  opinion  of  the  Ch.  J.  was,  that 
this  execution  Wps  a  good  difcharge  againft  another  creditor  that 
(hould  fue  him,  to  whom  he  might  plead  riens  inter  fe  mains, 
but  it  was  no  difcharge  againft  an  adminiftrator,  for  men  muft 
not  be  encouraged  to  meddle  \vith  a  perfonal  cftate  without  right ; 
tut  to  prevent  this  mifchief  whcte  the  party  dies  inteftate,  and 
there  is  contcft  aboiit  the  adminiftration,  a  man  may  procure  of 
the  ordinary  letters  ad  colligendum^     Vent.  349.  Trin*  33  Car.  2. 
S.  R.  Anon.  - 


(F.  a)     Who  fhall  be  chargeable  as  £xecutors» 


liannSi  but 
Vclverton 
doubted  It.     Noy,  13.  in  a  ilOtc*. 

[2.  If  a  feme  executrix  takes  baron  who  lOaJtes  the  goods,  afad 
ftine  dies,  hy  the  common  law  there  is  no  remedy  againft  the  barom 
Mich.  3  Ja;  B.  R.  per  Popham  and  Williams.] 

[3.  But  in  this  cafe  the  baron  fliall  be  punifljed  by  the  ecclefiajlical 
^te;,  and  compelled  to  make  executitn.  Mich*  3  Ja.  B.  R.  per 
Popham  and  Williams.    Mich.  8  Ja.   Prohibition  .denied.] 

[4.  If  an  executor  wafles  the  goods  and  dies,  his  executor  Jhall    C  219  3 
«*  be  charged  for  this.     For  aElio  perfonalis  moritur  cum  perfona*   '^  ^-^    % 
H.7ja.B.HeldO  N«;4r 

in  the  cafe  of  the  king.  3  Le.  241.  pi*  334.  Mich.  32  Hliz.  in  the  Exchequer.  Tuck's  cafe.— -i* 
Altered  by  30  Car.  a.  cap.  7*  4  &  5  W.  U  M.  cap.  24.  f.  12.  which  arc  conftrued  to  extend  to  ex«- 
otonof  ri^tAil  executort.     3  Mod.  1 1 3.  HIii.  2  Jac.  2.  B.  R.    Holcomb  v.  Petit. 

[5.  If  an  executor  defon  tort  wajles  the  goods  and  dies,  his  cxe-  An  execu« 
cutorfliaU  not  be  charged.  Held.  7  Ja.  B.  Becaufe  aaio  perfonalis  J^^^^*'" 
moritur  cum  perfona«]  not  habie 

ac  laWy  but 
fd  CbanceUor  iaid  he  would  relieve  againft  him  in  equity.     2  Mod.  293,  294.  HiH.  29  &  3Q  Car.  2* 
in  Cam.  Scacc.  before  the  Ld.  Chancellor,  the  Ld.  Treafurer,  and  the  two  Chief  Juftices.  Anon.—- — 
l^ot  be  is  now  made  chargeable  by  ftau  30  Car.  2.  cap.  7.  and  that  ftatutc  is  made  perpetual  by 
4  *  5  W.  ft  M.  cap.  24. 

6.  VTbtrcexeeutor  by  right,  or  executor  by  tort,  admini^ers,  and 
after  refufes  before  the  ordinary,  and  tdkes  the  adminiftration,  this  may 
«Wgc  the  adion  in  cafe  of  cXeCutor  by  tort.  Br.  Adminiftrator, 
pL43«  cites  2  R,  3*  20. 

Vol.  XI.  R       ,  ?•  ^^ 
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7*  If  lawful  txe€iiior  male-kidmintflers^  viz.  conrertens  bona  ad 
proprium  ufuniy  he  (hall  be  charged  and  be  executor  per  tort. 
D.  1 67.  a.  pL  12*  Hill.   I  Eliz. 

8*  Executory  ivM  intention  to  defraud  the  creditors^  rcfufed  the 

executorfliip,  but  caufed  J.S.  to  take  upon  him  letters  of  admini- 

ftratipn ;  J.  S-    fraudulently  gave  teftator^s  goods  to   the  executor. 

Per  Dyer,  if  the  gift  be  fraudulent,  then  by  the  ftatute  of  13  Eliz* 

the  gift  is  void,  and  then  the  executor,  by  the  occupation  of  the 

goods,  is  executor  de  fon  tort,  and  judgment  accordingly,  contrary 

to  the  opinion  of  Manwood*     3  Lc*  57.  pK  83.    Mich.  15  £liz. 

C  B.  Anon. 

If  1  faisdo-       p.  Goods  given  hy  the  intejiatf  by  deed^  where  there  are  not  fuffi- 

made^if  ***     ^'*^"*  ^^^  ^^^  payment  pi  debts y  will  render  the  donee  liable  to  be 

goofUby       charged  as  executor  of  his  wrong.     2  Le.  223.    pi.  284.   HilL 

A.  and  then  i6  Eliz.  C.  B.    Stamford's  cafe* 

A.  dies  in- 

tditate ;  thofe  goods  in  the  hands  of  the  vendee  are  liable  to  creditors,  and  he  is  chargeable  as  execotor 
de  Ton  toit.  Cro.  J«  270,  271.  pi.  3.  Hill.  8  Jac.  B.  R.  Hawrs  v.  Leader. -—^Brownl.  iii,  iis» 
S.  C— Yeiv.  196.  S.  C.  adjudged.— —The  donee  after  the  donor's  death  took  the  goods,  and  in 
an  action  brought  againft  him  as  executor,  in  which  he  pleaded  ne  unques  executo]r,  the  jury  found  the 
deed  of  gift  of  all  hk  goods  to  the  defendant,  and  aif?  that  it  was  to  defra,ud  creditors,  contra  formam 
llatuti,  and  that  the  defendant  by  colour  of  this*  deed  took  the  goods  after  the  donor's  death  ;  and  by  all 
Court  judgment  was  given  againll  the  defendant  as  executor  de  fon  tort.  Goidfb.  1 16.  pi.  l^^  Mich. 
39  A  43  £liz*  Kitchin  v.  Dixon.  — S.  C.  cited  Noy,  69.  in  a  cafe  where  in  debt  agalnft  one  as 
executor  de.fon  tort  the  defendant  pleaded  the  fame^  plea,  and  beirg  found  agaiuft  him,  executioa  was 
awarded  againtilhim  for  the  whole  debt,  via.  60  !•  for  his  falfe  plea,  though  in  truth  he  bad  not  med* 
died  but  with  one  bedftead  of  a  fmall  value.  ■  Noy,  69.  fays,  it  was  fiid  by  Daniel,  that  in 
39  &  40  Elia.  C.  B.  Kitchen  v.  Dixfon,  that  one  Mr  Offlye  for  fuch  a  falCe  plea,  was  charged  CO' 
100  i.  and  he  had  cacddlcd  but  with  one  bible.     Therefore  bcAare,  and  plead  well  the  fpecial  matter* 

It  18  at  the  10.  If  one  xskzs  inteftate's  goods,  and  pending  the  a3,ion  againfi 

tl^n  **•«"  *'"''  ^^  '^^^"^  liters  of  adminijlraiiony  this  fhall  not  abate  the  writ- 
tofuchim     Arg.  Ow.  69.  Trin.  42  Eliz.  in  cafe  of  Malloy  v.  Jennings. 

as  executor  ~  ' 

•r  adminiArator.     PerWarbuiton  J.    Ow.  132.  in  cafe  of  Bethel  ▼.  Stanhope,   cites  9  E.  4*  3} 
di  H.  6.  8.  2  R.  %.  20.  iS  £.  4* — Arg.  2  Show.  373.  cities  Wiliiamfon  v.  Norwich. "2  Vent.  iSo. 
Arg.  cites  S.  C. 

a  And.  172.        II,  Scire  facias  upon  a  judgment  againft  the  teftator  of  200 1. 

Jd'ud^'ed.— '  ^^^  *^^^^  ^^^*  ^^  teflator  ivas  pojpjfed  of  goods  to  the  value  ofl^oL 
Ow.  132.      and  by  covin  to  defraud  the  creditor  s^  made  a  gift  thereof  to  his  daughter^ 
S.  C.  ad.       *  ^uith  condition  upon  payment  of  20  s.  itfbould  be  void^  and  died  ;  the 
cording"'     defendant  intermeddled  with  the  goods^  and  afterwards  the  daughter 
*r220l    by  this  ^ft  took  the  goods y  and  afterwards  adminiflration  of  teflat^s 
goods  was  committed  to  the  defendant ;  adjudged,  that  when  he  in- 
termeddled with  the  goods,  though  he  was  neither  executor  nor 
adminiflrator,    and   that  after  adminiftration  was  committed  to 
Jiim,  a  creditor  had  eleftion  to  charge  him  as  executor  of  his  own 
wrong,  or  as  adminiftrator,  and  that  the  gift  was  fraudulent  within 
13  Eliz.  and  when  the  donee  afterwards  took  them,  it  was  a  tref- 
p.ifs  to  the  aciminillrator,  and  he  had  his  remedy  at  law  againft 
her,  fo  as  they  were  aflets  in  the  defendant's  hands.     Cro.  E.  8io» 
pi.  16.  Hill.  43  Eliz.  C.  B.     Bethell  v.  Stanhope. 
And  w*»ere  1 2.  Though  there  be  an  admini/lering  executor^  yet  if  a  frailer 

the  goods  fo  f^]^^j  f]j^  goods y  and  claiming  to  be  exeattor^  pays  debts  or  pays  le- 

adciy^^*'^  gacics,  and  intermeddles  as  executor  \  there  by  fuch  exprcfs  ad- 

niiiiiilratioa ' 


Ininiftration  as  executor,  he  may  be  charged  as  executor  de  fon  comet© tht 
tort,  though  there  be  other  executors  of  right.    Rep.  34.  a.  Trin.  JlndV^but 
2jac.  C.B.  Read's  cafe,  and  fays  that  with  this  agrees  9  £.  j .  13.  5.  were  in  a 

remote  place 
vliere  thia  taker  becoaies  executor.    Went.  Off.  Ex.  175,  176.  Judgment  was  obtained  againft 

the  tefiator,  and  upon  a  devaftavit  returned  againft  the  executor  he  pleaded,  and  a  fpecial  verdict  waa 
Ibmid  to  this  effed.  That  the  defendant  was  made  executor  by  the  will,  and  dwelt  in  the  fame  houfe 
irifli  him ;  and  that  before  probate  he  pofleiled  himfelf  of  the  teftator^s  goods,  and  had  tliem  appiaKed 
•nd  inveatorisedy  and  then  fold  part,  and  paid  a  debt  owing  by  the  teftaror,  and  converted  the  value  of 
the  reft  to  hit  own  ufe ;  that  afterwards  he  refufed  before  the  ordinary,  whereupon  adcn'miftration  wat  ^ 
grated  to  the  widow  of  the  deceaftrd  j  and  the  queftion  was.  Whether  he  fliouid  be  charged  to  the  wholq 
vakie  of  the  perfodal  eftate,  or  onJy  for  fo  much  as  he  converted.  The  Court  was  of  opinion,  that  the 
couuoitting  of  adminiftration  in  this  cafe  is  a  mere  void  a  A.  If  an  adminiftrator  brings  an  adlion  it  is 
a  good  plea  to  fay,  that  the  executor  made  by  the  will  has  adminiilered.  Accordingly  judgment  was 
given  for  the  plaintiff.  Mod.  213.  Pafch.  28  Car.  2.  C.  B.  Farten  v.  Pafeden.-— Freem.  Rep.  151* 
F<.  172.  Parlbns  v.  Mayefiien.  S.  C.  The  Court  feemed  to  make  a  difference  when  goods  are  in  the 
bottfe  of  the  petlbn  named  executor,  this  poflTeflion  fhall  not  amount  to  an  adminiftration,  but  perhaps 
there  may  be  a  difference  when  he  ukes  them  into  his  pofleffion.  And  here  although  he  pleaded  thaC 
lie  took  the  goods  by  the  confent  of  the  party  to  whom  adminiih'atioa  was  afterwards  granted,  thaC 
tgnified  nothings  it  being  before  adminiftration  granted.     Adjornatur. 

13.  If  executor  durante  tnmore  atate  ivafies  the  goods ^  he  {hall  be  I-at.  160. 
charged  after  the  age  of  infant  upon  the  fpecial  matter^  and  not'  as  ^"^'  *^^*'' 
executor  of  his  own  wrongs  becaufe  he  had  a  lawful  authority  at  cordingiy  by 
that  time.     Agreed  per  Doderidffe  and  Jones.    Nov,  86.     Palmer  i^^wic'i^s* 

^   T  :*L 1      J  o  •»  /  gjjj  Tones, 

T.  Litherland.  whohdd 

that  he  fhould  be  charged  upon  the  fpecial  matter* 

14.  Admniflrator  gets  judgment  J  then  adminiftration  is  revoked, 
if  he  takes  exeicution,  he  (hall  be  charged  as  executor  de  fon  tort. 
I  Mod.  6a.  pi.  5.  Trin.  22  Car.  a-  B.  R.     Turner  v.  Davis. 

15.  If  goods  come  to  the  poffeflion  of  an  adminiftrator,  and  his  Arg.Rayim 
aimmjhration  is  repealed^  he  fhall  be  charged  as  executor  of  his  own  *^* 
wrong.  Per  Keeling Gh.  J.  Mod.  63-  pi.  5.  Trin.  aaCar.  2.  B.R, 

in  cafe  of  Turner  v.  Davis. 

16.  An  executor  wq/fed  the  goods  of  the  te^ztoVy  and  died,  leaving  Frccm-Rep. 
•^/,  and  the  defendant  his  executor,  and  if  he  {hall  be  chaigcd  for  ^l\'  |  ^^ 
the  aflets,  was  the  quefti6n ;  and  Hale  held  it  a  perfonal  wrong,  held  accord. 
^ohiebdied  wth  him  that  did  it ;  but.  upon  the  importunity  of  *"**^',j"J*' 
Saunders,  of  counfel  for  the  plaintiff,  he  permitted  it  to  be  found  IJ'n^aaion  of 
f{^cially;   2  Lev.  no.    at  Guildhall  before  Hale  Ch.  J^  Trin.  debt  would 
26  Car.  2.  Brown  v.  Collins,  and  Pafch.  27  Car.  2.  it  was-  ad-  |^/^]"J^ 
judged  according  to  the  opinion  of  Hale,  per  tot.  Cur.  to^  that  " 

vaficsnpona  furmife  only  of  a  devaftavit  without  any  return  by  the  (herilf. But  in  fuch  •  cafe 

Tomer  Ch.  B.  held  ftrongly  that  the  executors  of  the  executor  de  fon  tort  (hould  be  charged  ;  for  the 
^  ctecotor  having  the  goods,  the  tort  of  the  wafting  ftiail  not  die  with  him,  but  ihall  charge  his  cxe- 
(otart,  contrary  to  the  opinion  in  the  cale  of  Qr»wn  v.  Collins  in  B.  R.  a  Lev,  1 33.  Fafch.  27  Car.  z. 
ia  tU  Excbe^acr.     Attry  v.  Nevit.  ♦  [221  J 
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(F.  a.  2)    De  fon"Tort. 
Whdfe  he  may  retain ^  or  Allowances  be  made  hiia# 


5  Rep.  30.  I,  j4  N  executor  cannot  pay  himf elf  debt  or  legacy  ^  per  omnes  jnft' 
Cro.E.  630,  "^  Angliae.  Mo.  527.  pL  696.  Hill.  40  Eliz.  Colter  v.  IreJ- 
631.  pi.  36.  land. 

Ireknd  v. 

Coviccr.  S.  C.  adjudged.  .  ■      Godb.  »I7.  pi.  X13.  Mich,  il  Jac.  C.  B^    Bond  t.  Gneo* 

9.  C.  cited  1.  Executor  de  fon  tort  cannot  retain  for  his  o^^n  debt,  thottgK 
—Mo!^**  he  is  liable  to  the  adlions  of  creditors.  Poph.  125.  Trin.  15  Jac. 
Colter V.*^"  B.  R.  Brook's  cafe. 

Ireland— » 

D.  %,  pl>  3*  Marg.  If  after  adion  commeoced  againft  him  he  takes  letters  of  adminiftxatioo,  he 

may  retain  and  pleail  it,  but  (ball  not  abate  the  Writ.  Arg.  %  Show.  373.  in  cafe  of  Loveday  v.  Youaf^ 

cites  the  cafe  of  Williamfon  v.  Norwich. S.  C  cited  2  Vent.  iSo.  in  cafe  of  Pyne  y.  WooBand. 

I  r  For  by  taking  adminiftration  be  has  purged  tlie  tort,  and  though  executor  de  fon  tort  cattnot 

pay  himfelf,  yet  he  may  pay  others,  and  after  tsiking  o«t  adminiftration  he  may  ptead  plene  adrnkaftxa- 
vit4     Sid.  76.  pl«  9.  Pafcb.  14  Car.  2.  B«  R.  Per  Windham  J.  in  cafe  of  Baker  ▼.  Berxisferd. 

3*  Executor  de  fon  tort  was  indebted  to  the  inteftate  for  feveral 
tents,  and  the  inteftate  acknowledged  himfelf  fatisfled  for  all  rents 
due  by  defendant.  This  was  held  a  good  difcharge^  being  in  his 
life*time,  and  fo  not  chargeable  with  it  as  afiets  in  debt  on  bond, 
but  where  he  had  paid  money  for  fo  many  blacks  inteftate  appointed  t9 
he  ufed  at  his  funeral^  it  was  difallowed  aiKl  held  no  good  admini- 
ftration. Clayt.  39*  pi.  66.  Aug.  1 1  Car.  coram  Barkley  J^  Le- 
gard  V.  Linley. 

4.  A  Huidow pojfejfed  hcrfelf  of  fome  of  the  perfonal  eftate^of  her 

late  huiband,  and  paying  juft  debts^  and  that  in  order  of  payment 

out  of  his  eRate  in  her  hands,  {hall  have  allowance  for  the  fame 

from  the  executor.     Chan«  Cafes,  33.   Mich.  15  Car.  2.  Ayrer< 

Ayre. 

trpoB  a  ge«        5*  Executor  de  fon  tort  (hall  be  allowed  all  payments  made  to 

send  iflue      any  but  himfelf;  Arg.  (and  not  denied,  but  feemed  to  be  granted 

^Sent^"'**  by  the   Court).     Chan.  Cafes  33.  Mich.   15  Car-  2.  in  cafe  of 

ihaii  be  re-    Ayrc  V.  Ayre. 

couped  in 

damages.  Per  HoltCh.  J.  Skinn.  174.  Whitehall  ▼.  S<}uire.*— Went.  OflF.  1.%^  181.  takes  this 
difference,  that  this  payment  (ball  ftand  as  againft  other  creditors,  but  not  as  againft  the  nghtfal  eseca- 
tor  or  adminiltrator,  for  then  any  ihanger  might  ufurp  the  office  of  executor,  and  take  fmoi  bin  that 
fiberty  to  prefer  creditors  in  payment,  and  alCo  from  the  executors  power  to  pay  himfelf  before  otbcff  ia 
cafe  of  a  debt  due  to  him,  which  would  be  unreafonable* 

1  Saik.29$.  6.  A.  died  inteftate.     B.  deGred  C.  to  bury  A.  and  he  wouU 

Wd*accori-  P^y  '^^"^  *^^  charges.    C.  buried  A- — B.  gave  C.  a  horfe  ofintejlaiis 

5„gly"^d  '  ««  P^^  of fatisfaBion  offunfral  charges^  and  a  note  under  his  hand 

the  defend'  to  pay  him  23 1.  more.      Afterwards  B,  took  adminiftration  and 

f^^*****  u  ^r^^i^^^  trvverfor  tU  knfei  Holt  Ch.  J*  thought  the  aftion  lay 
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ifdl ;  but  Dolben  and  Eyre  Juftices  contra.    3  Mod.  275.  Pafch.  —3  *»'k' 
2  W.  &  M.  in  B.  R.    Whitehall  v.  Squire.  sf  c.^'hew' 

accordingly. Carth.  103.  S.  C.  held  accordingly,  and  judgment  for  the  defendant. <»—*  There 

kiog  no  creditors  in  the  cafe,  and  the  funeral  being  by  the  dire^i  m  of  B.  this  makes  him  executor  de 
Ton  torty  and  it  being  a  lawful  adl  though  done  by  eiccutor  de  fon  tort»  it  ought  to  be  allowed  j  but 
jf  there  were  creditors  perhaps  it  might  be  otherwife.  Per  Dolben  and  Eyre  Juftices.  Skin.  274.  S.  C. 
— Ihid.  Holt  Ch.  T.  fai4,  that  though  legal  a^s  done  by  an  executor  de  fon  tort  are  good,  fo  that 
he  ihall  not  be  refpontable  to  creditors  when  he  has  paid  ail  to  others  upon  fpecialtles*  or  other  fecurity 
of  a  real  nature,  yet  he  is  liable  to  the  rightful  adminiftrator  to  be  puniflicd,  for  his  tortious  intermed- 
jUtj}|,  in  an  adion  of  trover,  in  which  damages  (hall  be  recovered,  but  not  according  to  the  value  of 
the  goods,  becauie  that  which  he  has  lawfully  paid  ihali  be  recouped. 

7.  The  widow  of  an  intedate  who  had  ioffa  mtabllia  took  out 
oiminijlration  in  the  hifbofs  court  of  Exeter  inftead  of  the  prerogative 
court ;  by  virtue  of  this  adminiftration  fhe  entered  upon  a  term, 
vcApfddfome  debts  of  inteftate's  by  perception  of  profits,  and  afterr- 
wards  mortgaged  the  term  to  pay  a  bond^creditoTy  and  then  died  \n^ 
teftatc,  Adminiftration  was  granted  de  bonis  mtf^  becaufe  though 
the  wife  had  a  right  to  adminifter,  yet  (lie  took  out  a  wrongful  adf 
miniftration,  and  now  the  qutftion  was,  who  ihould  redeem  f 
whether  the  adminiftrator  of  the  wife,  or  the  adminiftrator  de  bo? 
nis  non  of  the  hufband  ?  And  it  was  decreed  that  the  adminiftnu- 
tor  de  bonis  non  ihould  redeem^  but  that  he  ihould  alloiv  what  thp 
wrongful  adminiftratrix  had  paid  in  difcharge  of  the  juft  debts  oi 
herhufband  the  inteilate,  Nclf.  Chan,  Rep,  173*  Mich.  1691* 
Anoftrong's  cafe. 


(F.  a.  3)     Executor  de  fon  Tort. 
A<Sions  brought  by  or  againft  him. 

I*  rpXccutor  dc  fon  tort  never  ihall  have  a£lion  as  executor  of 
^  teftator;  Arg.     2  And.  39.  pi.  25.  Trin.  38  Eliz.  in  cafe 
of  Banifter  v.  TrufTell. 

2.  Executor  de  fon  tort  ihall  be  fued  for  legacies  as  well  as  % 
lawful  executor;  per  Popham  and  Williams;  but  Yelverton 
doubted  of  it.    Noy,  13.  Anon. 

3.  A  man  made  his  will  and  an  executor ^  and  adtnifi/lration  is 
granted  to  another^  and  by  virtue  thereof  the  adminiflrator  gets  the 
foffejfton  of  the  goods.  The  executor  proved  the  will^  and  brings  an 
oQion  oftrefpafs  againft  the  adminiftrator  yir  taking  the  goods.  The 
whole  Court  held  clearly  that  the  adion  well  lies-  2  Bulft.  268. 
MicL   1 2  Jac.  Fifher  v.  Young. 

4.  Executor  defon  tort  of  a  term  is  chargeable  in  ivafle.  3  Lev.  35.  S.C.  3Mod, 
Mich.  33  Car.  2.  C.  B.  Mayor,  &c.  of  Norwich  v.  Johnfon.         p.  b'."r! 

It  «a  objeQed  in  error,  that  if  the  plaintiff  if  intitled  to  this  a£tion,  it  muil  be  by  the  ftatute  of 
Gbocefter,  bat  that  it  will  not  lie  againft  the  defendant  even  by  that  ftatute,  bccaulie  the  adlion  it 
tlKreby  given  againft  the  tenant  by  the  curtcfy,  in  dower,  for  life  or  years,  and  treble  damages,  &c. 
»d  ihat  the  defendant  it  neither  of  thefe  \  and  tliat  it  being  fo  penal  a  law  ihall  be  taken  ftridtly  ;  but 
ptr  Cur.  this  it  a  remedial  and  yet  a  penal  law,  and  therefore  (hall  have  a  favourable  conftru£tion ;  an4. 

^judgment  wat  affirmed. -Comb.  7.  S.  C.  and  judgment  zSoxmxii  tccocdingly.— m»2  Show.  457* 

fl*  443<  S«  C«  aod  jud|ment  a^med. 

R  3  5.  DeH 
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Frecm.Rcp.       ^,  Deit  lies  againfl  an  executor  dc  fon  tort  of  a  term ;  Arg. 
s!  c.!!^    2  Mod.  174.  in  cafe  of  Loyd  v#  Langford^  cites  Porter  v.  Swect- 

2  Mod.  147.  man,  Trin.  1653.  B»  R* 

S.  p.   Arg. 

in  cafe  of  Abraham  t.  Cuonlagbam.— Saund.  2xS.  S.  P.  Arg«  in  cafe  of  Wheadey  ▼.  Lane. 

t  ^23  ]  6.  One  as  executor  dc  fon  tort  brought  yr/Wyirttij  on  judgment 
bad  by  the  te/lator^  and  on  two  nibils^  and  after  execution  7/.  as  admi^ 
niflrator  brings  fcire  facias  $n  the  fame  judgment^  as  per  Cur.  he  may, 
and  recover  the  money  all  over  again,  as  by  Twifdcn  hath  been 
before,  15  Car.  i.  and  the  party  is  left  to  his  remedy  againft  the 
pretended  execution.  Keb.  420,421.  pL  140.  Mich.  14  Car.  2. 
B.  R.     Harrifon  v.  Vandibcck. 

7.  It  has  been  divers  times  held,  that  where  there  is  a  right  exe- 
ctitor^  and  yet  another  does  adminifter  by  wrong,  it  is  at  the  eUc* 
tron  of  creditors,  either  tofue  them  Jointly  together,  or  one  or  both 
of  them  feverally^  and  by  himfelf  \  but  if  where  adnuniftration  is 
committed,  another  alfo  adminifters  by  wrong,  thefc  cannot  be 
-  fued  together  as  adminiftrators  \  for  though  one  may  be  an  cxe* 
cutor  by  ufurpation  or  wrong,  yet  none  can  come  to  be  an  admi- 
niflrator  by  wrong,  fmcc  no  other  but  fuch  as  receives  that  power 
from  the  ordinary  can  fo  be  ;  therefore  in  that  cafe  there  is  a  ne- 
ceflity  of  fuing  him  a-part  and  by  himfelf  (who  fo  ufurpeth  ad- 
miniftration)  by  thenamb  of  an  executor.    Went.  OflF.  Ex.  177. 

3  Lev.  35.         8.  Wajle  lies  againfl  an  executor  de  fon  tort  of  a  term.  3  Mod.  93. 
s.  c.  in       Hill.  I  Jac.  2.  B.  R.     Mayor  of  Norwich  v.  Johnfon. 

C.  B«  held 

accordingly.— ..—Comb.  7.  S.  C.  and  judgment  in  C.  B.  affirmed  in  B.  R.  a  Show.  457. 

pi.  4^3.  S.  C.  and  judgment  affiimed. 

9.  If  executor  de  fon  tort' gets  300I.  of  the  teftator*s  goods, 
and  pays  it  duly  to  ajufl  creditor y  there  the  lawful  executor,  in  my 
ppinion,  ihall.  not  even  maintain  trover  againfl  a  wrongful  exo- 
cutor,  becaufe  it  is  a  good  payment,  and  no  prejudice  to  the  exe- 
cutor ;  per  Holt  Ch.  J.  12  Mod.  472.  Pafch.  13  W.  3.  in  cafe 
of  Parker  v.  Kett. 


(F.  a.  4)     Executor  de  fon  Tort* 
Pleadings  by  or  againft  him. 

Where 
admii 
at  ai 

a  traveric  ^t;/*//,  after  found  and  proved,  may  free  himfelf  from  being  executor 

miniftrln"  ^^     ^^  ^^"  wrong,  by  fpccial  pleading  how  and  in  what  right 

in  o  her  he  intermeddled,  and  traverfmg  his  adminijlering  in  other  manner* 

iranneris  D.  j66.  b.  pi.  II.  Hill.  I  Eliz.    Stokcs  v.  Forter. 

diffonanr, 

9nJ  no(  legal.     W^nt.  Off.  Ex.  171. Mo.  14.  pi.  53.    Mich.    5  &  6  P.  &  M.  the  S.  C.   bat 

&.  1%  dooa  not  appea.,     ■    ■   Apd.  xi*  pi.  23.   S.  C.  ^a;  $•  P«  «io««  ao^  4pp«V* 

2.  But 


^recutorier.  i2j 

2.  But  where  a  man  c/aimf  title  or  intefcfl  in  tlie  goods,  as  fy  the 
gift  of  tejhior  in  'bis  lifty  he  fhall  not  traverfe  without  that  that  he 
adminiftered  any  other  goods  or  in  any  other  manner,  but  ahfqtfe 
bccy  that  be  adrmnifiered  as  executor.  D.  167.  a.'  pi.  11.  HilK 
I  Eiiz.  in  cafe  of  Stokes  v.  Porter. 

3.  If  executor  de  fon  tort  pleads  plene  adminiftravit  to  an  aftiora 

of  debt  brought  againft  him,  if  he  can  prove  that  he  bimfelf  admi^  • 
nifiered  party  and  the  adminijlrator  the  refidue^  the  fame  is  good  evt» 
ience  to  maintain  his  iflue;  per  Drew  Serjeant,  which  Periam  J.  [  224  3 
feemed  to  grant;  but  by  him  a  rightful  executor,  who  inter- 
meddles and  after  refufes,  upon  which  adminiftration  is  granted, 
cannot  plead  fo,  for  fuch  adminiftration  is  not  well  granted. 
Le.  i;5.  pi.  215.  Trin.  32£liz.  C.  B.  in  cafe  of  Hawkins  v. 
Lawes. 

4.  In  debt  againft:  J.  S.  as  executor,  he  pleads  ne  unques  executor. 
The  verdiB  found  that  adminiftration  of  the  goods  of  the  teftator 
'tvas  committed  to  the  nvfe  of  the  defendant  ^  and  that  Jbe  is  deadj  and  he 
detained  bonam  partem  of  the  goodsy  and  fold  them.  It  was  moved 
that  this  verdid  was  void  for  uncertainty  ;  for  bonam  partem  is 
altogether  uncertain ;  but  it  was  held  well  enough ;  for  if  he  de^ 
tain  any  part,  it  makes  him  executor  de  fon  tort,  &c.  and  judg- 
ment for  the  plaintiff.  Cro.  Eliz.  472.  pi.  27.  Hill.  38  Eliz.  B.  R. 
Anon. 

5.  If  executor  de  fon  tort  htfued  ivith  a  rightful  executor,  in  one  S.  P.  Afj. 
and  the  fame  writ,  the  executor  de  fon  tort  ftiall  not  by  this  plea  ^^6^Ar\ 
prejudice  the  rightful  executor;  per  the  Chief  Juftice.  Brownl.  78."  jn  s.  c. 
Trin.  lojac.  in  cafe  of  Lany  v.  Aldren. 

6.  In  a6lion  againft  fuch  executor,  he  is  not  to  be  diftinguiftied 
by  name  from  the  right  executor,  but  muft  ha  fued  generally  by  the 
tiafne  of  executor  of  the  lajl  will  and  tefainent  of  the  deceafed^  and 
then  if  he  will  deny  himfelf  fo  to  be,  he  mud  plead,  that  he  neither 
is  executor,  nor  bath  adminiftered  as  executor  ;  and  then  the  plaintiff, 
muft  prove  that  he  hath  adminiftered  in  fome  fuch  or  the  like  fort 
as  aforefaid.     Went.  Off.  Ex.  176,  177. 

7.  M.  the  mother  poffejfed  herfelf  of  the  goods  of  the  inteftate,  as  Bu^'^'t^c 
executrix  de  fon  tort,  and  fells  them  by  ajfent  and  dirvBion  of  J.  herfm,  becITbrought 
afterwards  J.  took  out  adminiftration,  afid  paid  the  debts  as  far  as  the  againft  her 
perfonal  eftate  did  amount  unto,  being  to  the  value  of  what  M,  received,  *>^fo|[ethc 
and  of  all  which  the  intejlate  died  poffejfed ;  then  one  of  the  creditors  tor  had  tuiJy 
fued  M.  as  executor  defon  tort,  and  upon  plene  adminijiravit  pleaded,  adminiftered 
oil  this  matter  was  found  fpecialh ,-   and  adjudged  by  all  the  barons,  ^^ '"  *^***^'» 
that  flie  was  not  liable  to  the  uiit  of  tlie  creditor,  becaufe  it  was  l^nVigKt 
brought  after  adminiftration  granted  to  J.  her  fon,  and  in  fuch  have  been  .. 
cafe  ftie  is  chargeable  to  him,  and  not  to  the  creditors  ;  for  if  flic  r^^t'^^'^y 
fliould,  ftie  might  be  doubly  charged,  which  is  unreafonable,  cf-  \^„  tL 
ptcially  fince  the  adminiftrator  had  paid  to  the  value  of  the  eftate.  goods  into 
Cro.  Car.  88.    pi.  10.    Mich.    3  Car.    in  Scacc.     Whitmore  r. '  ii'^^^"?^' 

Ti  *  ^  Inc  IS  charge- 

J^orter.  •  able  for 

them  ti 
"ecutrix  dc  fon  tort  till  ihc  fatisfies  the  true  adminiftrator  for  them,  or  that  fhc  Cttifics  for  the  true  debt 
to  the  value;  and  jodgmeat  for  the  defendant.     Cio.  C.  89.  Mich*  3  Car.  in  cat:  of  Whitmorc  v. 
Tofter.     S.  C. 

R  4  8L  The 
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8,  TJip  plaintiff' declared  ag^inft  R.  the  defendant  as  eseecutor^  niidl 
pleaded  that  tefiator  made  his  %uillj  and  that  hcy  fufcepto  fyper  fe  onere 
tejlamjtnti  prad\  &c.  did  pay  frueral  f urns  due  onfpecialtiesy  and  thai 
there  was  a  debt  owing  by  the  tejlator  to  the  defendants  ^Jinfe,  and  that 
he  retained  fo  much  of  the  teftator's  goods  to  fatisfy  that  debt,  and 
that  he  had  no  other  ajfsts  ^  the  plaintiff  demurred)  becaufe,  for 
aught  appears^  the  de^ndant  was  executor  4c  for\  tort,  and  if  fo» 
he  cannot  retain.  The  plaintiff's  naming  him  in  his  declaratiou 
(executor  of  the  teftament  of,  &c.)  will  not  help  him,  for  he  cannot 
declare  againfl;  him  any  other  way.  And  of  that  opinion  was  all 
the  Court,  and  adjudged  accordingly  for  the  plaintiff.  \  Mod.  2o8- 
pi.  39.  Trin»  27  Car,  2,  C.  B,     Atkinfony.  Rawfon. 

9,  A  creditor  of  the  inteftate  brought  a£^ioii  againft  executor  dc 
fon  tort,  and  obtained  Judgment,  and  the  goods  were  taken  in 
execution.  Per  North  Cn.  J.  this  is  a  good  dtf charge  againji  another 
creditor  that  fliould  fue  him,  to  whom  he  might  plead  riens  enter 

[  225  ]  ipainsy  but  it  is  no  difcharge /rga/V/?  an  admini/lrator  ^  for  men  mult 
not  be  encouraged  to  meddle  with  a  perfonaleftate  vitjhout  right; 
but  to  prevent  tlic  mifchief  where  there  is  conteft  about  the  ad- 
miniftration  to  the  inteftate,  a  man  may  ptocure  of  the  ordinary 
letters  ad  colligendum*  Vent.  349.  Trip.  32  Car,  2.  B.  R.  Anon. 
10.  An  executor  de  fon  tort  poffeffed  himfelf  of  the  goods,  &c. 
^  creditor  of  the  inteftate  got  judgment  agaiuft  him,  and  took  the  goods 
in  execution^  againft  whom  the  rightful  adminjftrator  brought  an  ac^^ 
tion  of  trover  for  the  fa^e  goods ;  North  Ch.  J.  held  that  tbefald  exe^^ 
qution  did  not  dif charge  him  of  the  aSlion  of  trover ;  it  might  be  a  good 
difcharge  againft  any  other  creditor  of  the  inteftate,  and  he  migh^ 
plead  riens  enter  mains,  but  not  againft  the  rightful  adminiftrator  % 
for  men  muft  not  meddle  with  the  perfonal  eftate  of  others  with«i 
out  any  right,  i  Vent.  349.  32  Car,  2.  at  nifi  prius  at  Guild- 
ball.     Anon. 

i;.  If  executor  de  fpn  tort  deliver  the  goods  to  the  adminiftrator. 
before  a£lion  brought,  he  may  plead  plene  adrainiftravit.  Farr.  31, 
Trin.  I  Ann.  B.  R.  Anon. 

12.  Where  (rover  is  brought  by  a  rightful  executor  or  admini- 
strator agaifift  an  executor  de  fon  torty  he  cannot  plead  payment  of 
debts  to  the  value^  ^c,  or  that  he  hath  given  the  goods  in  fatisfaHion  of 
the  debts  \  becaufe  n«  man  ought  to  obtrude  himfelf  upon  the 
office  of  another ;  neverthclefs,  upon  the  general  iffucy  fuch  pay^ 
ments  fhall  be  recouped  in  damages ;  per  Holt  Ch.  J.  Carth.  104^ 
Hill.  2  W.  &  M.  in  B.  R.  in  cafe  of  Whitehall  v.  Squire. 
Ke^.  ftSj.         13.  But  in  an  action  by  a  creditor  againft  an  executor  de  foa 
cIS^ofTell    *°^*  ^^  "^^y  ^ItzA plene  adminijlravit  to  an  aBion  brought  by  a  ere* 
Long.  •    ditory  and  may  give  in  evidence  payment  of  jufl  debts  to  others  ;  but 
in  a£lion  by  a  rightful  executor  or  adminiftrator y  he  cannot  plead  fo  % 
per  Holt  Ch.  J.  Carth,  104,  HiU,  2  W,  ^M.  in  B.R,  in  cafQ 
of  y  hiteball  v.  Squire. 


extmotft. 
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(G.  a,)     What  (hall  be  faid  Aflfets. 


u  IP  a  man  enfioff'  another  upon  condition  that  he  ihall/'//  the  \^^ 
^   landf  and  expend  the  money  for  his  foul^  &c.  this  fliall  not  be  ^^^^x. 


•FhA. 

aflets  after  the  death  of  the  feoffor  where  the  hme/eoffee  it  made  s.  c.. 
4xecutqr,  ♦  2  H.4.  2i.b.  Dubitatur  \  3  H.  6.  3.b.3  At^'lT*** 

225.  as  adjudged.  f  S.  C.  cited  Aig.  Le.  2S5« 


^2.  But  if  a  man  nf^fc/  y.  S.  executor^  and  after  enfeoffs  him  to  Br.  Alfeti 
fell  the  landy  and  diflrihute  the  monies  for  his  foul ^  and  after  dies,  and  «n»»»fin«t 
after  he  fellsj  thefc  monies  ihall  be  alTets.     3  H.  6.  3.  b.]  s.'c.\l!^ 

Fitth.  Ex- 
ecutors, pi.  i« 

^[3.  So  if  a  man  devifes  land  to  J.  S.  to  befoldj  and  to  diflribute  the  Br.  Alfeti 
money  for  hisfoul^  and  at  the  fame  time  makes  him  executor,  and  dies,  ^J*^'  ma»n«, 
and  after  he  fells,  thefe  monies  fliall  be  affcts,  though  they  never  s.*  c' 
were  in  the  hands  of  the  teftator.     3  H.  6.  3.  J  f  itsh.  Ex- 

ccutorSj 
ph  i« 

I  226  3 

f4.  If  executor  recovers  damages  in  trefpafs  de  bonis  afportatis  in  S.P.  thougii 
^ta  teftatoris,  this  fliall  be  aflets,  becaufe  he  recovers  it  as  exe-  ^*^«y  *^«« 

TT    ^        i_  1  »ot  the 

cutor.     3  rl.  o-  3.  b.j  ^oods  of 

the  deceafed 
«t  the  time  of  hit  death;  and  if  they  find  more  than  ailets  this  is  a  food  verdid*  Br.  AiTeti  enter 
ifuins,  pi.  a.  cites  S.  C.    >     S.  C,  cited  Le.  115.  in  pi.  306. 

Though  an  obligation  fliall  not  be  ailets  in  the  hands  of  the  eiecutor  before  the  recoTery,  yet  becaufe 
he  may  gain  benefit  from  it,  it  (hall  be  valuable ;  and  therefore  if  an  obligation  be  taken  from  the  teAa. 
tor,  the  executor  fliall  have  trefpafs  by  the  ftatute  4  £.  3.  to  recover  damages  which  flull  be  aflcta. 
Sav.  119.  pi.  z88.  »9  £liz.  per  Cur.  obiter. 

f  5.  If  an  executor  t^ecovers,  a*  executor,  things  in  Chancery  hy  Roll.  Repw 
equity,  thefe  things  fo  recovered  fliall  be  aflets.     Trin.   12  Ja.  ^'^'  ?^ 

B.   adjudged,  HaRWOOD  AGAINST  WrAYNAM,  Trin.    I2ja,   B.R.    as  adjudged 

per  Curiam.!  — Browni. 

.  76>77«  Har- 

cock  V.  Wrenham.  S.  C.  and  held  to  be  aflets.  *Mo.  858.  pi.  1178.  Haiecottrt  v.  Wrenham* 

S.  C.  Sc  S.  F.  agreed  per  omnes. 

[6.  If  a  man  devifes  land  to  )>e  fold  by  J.  S.  for  payment  of  his  debts  I^I«nds  tm 
end  legacies,  and  makes  J,  S,  his  executor,  and  dies,  the  money  made  ***^^^  ^ 

h  7'  ^*  '^P^^  ^^^  fi^^  ^^  *^^  ^^"^  ^^^  ^  ^^^^s  in  his  hands.  SlrM  5^<!ilr«* 
Tr.  lyja.  B.  per  Hobart.]  for  payment 

of  debts, 
this  is  aflets  in  the  executor's  hands  }  but  if.  I  devife  my  land  to  be  fold  for  payment  of  my  debts  it  ti 
no  aflets  before  it  is  fold.     BrownL  34.  Pafch.  14.  Jac.  ■  2  Brownl.  46.  S.  P.— ——I. But 

when  fold  the  money  is  aflets  at  common  law  without  going  into  Chancery.    Per  Twifden  J.  Lev.  224. 

Mich.    19  Car.  2.  Dethick  v.  Caravan,  ali^s  Curwin. Ibid.  225.  Arg.  S.  P.  in  cafe  of  Alexl 

ander  V.  Grefliam,  and  cites  D.  264— wHardr.  4^05.  Pafch.  17  Car.  2.  in  the  Eschequer,  Burwell 
tad  Salter  v.  Corrant,  S.  P. 

t'j.  But  otherwxfe  it  is  where  the  land  is  devifed  to  he  fold  by  the 
^ecutorand  others,  for  there  the  money  fliaU  not  be  aflets ',  for  they 
l^re  not  trufiedyrith  it  a/  epifctttors.    Ibid,  per  Hobart.J 

[8.  tt 


2xS  ^recutow/ 

Br.  AITrtj  rg.  If  executor  delivers  goods  to  merchandize,  the  profit  of  liu% 

"t«  s'I'c?''  fliall  be  to  the  ufe  of  the  teftator.     1 8  H.  6.  4-] 

but  not  S.  P.— S.  P.  and  they  ihall  be  is  aflets,  and  he  cannot  plead  plene  admioiAraTtt  as  loiif  at 
lie  ha^  this  incrcife  in  his  hands;  per  Babington.  Br.  £xccu:or,  pU  i6x»  cites  ii  H.  6.  35. ■■  Br> 
Aflets  enter  maips,  pi.  9.  cites  S.  C. 

If  executor  makes  gain  uf  the  teftator*s  money,  fuch  gain  (hall  be  aiTsts*    Bro¥nil*  77.  HiiL  1 1  Jac*' 
■I  cafe  ot'  Harcock  f,  Wrcnham* 

C  ^rmiglit       [^.  If  a  man  devife  land  held  in  focage  to  be  fold  by  bis  executor^ 

aUmi^su*  and  that  the  monies  thereof  arifing  (hail  be  difpofed  in  legacies fpe>^ 

f  ainft  A.  as  dally  exprejfed  in  the  fame  will,  if  the  executor  after  his  death  fells 

executor,  thc  land  for  money,  the  money  (hall  be  aflets  in  his  hands  to  the 

wat/lhar*'  legatees.     D.  9  Eliz.  264.  41.  per  Cur.] 

the  teftator  of  A.  by  his- will  did  appoint  certain  lands,  and  named  which  (hould  be  ibid  by  his  ese- 
cutors,  and  monies  thcTcof  arifing  diftributed  amnngft  his  daughters  when  ihey  have  accompliflied  their 
ages  of  2 1  yean.  The  lands  are  fold  The  qnettion  was,  if  the  nx>nies  thereof,  being  in'tbe  hantfa 
of  the  executors  until  the  full  age  of  thc  daughieTs,  fliall  be  alfets  to  pay  the  debts  of  the  teftator? 
And  by  the  den  opinion  of  the  v^hoie  Court  the  fame  Ihill  not  be  aHets,  for  that  this  money  is  litnkeii 

to  a  fpecial  ufe.     Le.  87.  pi.  107.   Mich.   29  &  30  Liiz.  C.  B.    Gerroy's  cafe. 4  Le.  Sz. 

pi.  174.  S.  C.  in  totidom  verbis. 2  Le.  119.  pi.  163.  Gcring^s  cafe,  S.  C.  in  totidon  verbis^ 

but  adds  a  i  uaere  of  this  cafe  \  for  it  was  afterwards  fefoived  in  another  cafe,  that  the  monies  ia  the  likft 
(afe  remaining  in  their  hands  flkouid  be  aiTets. 

• 

AU.2X.S.C*       [10.  So  if  a  devife  be  of  fuch  land  to  his  executor  upon  conditiom 

does  not'      ^(^fM  it,  and  that  the  rncnies  accruing  tlicreupon,  andalfo  %vitb  *  bis 

fully  appear,  perfonal  eftate  to  pay  his  debts y  and  by  the  fame  will  gives  power  to 

*[227]  the  executors  to  fell  it  accordingly,  &c.   and  after  the  executors 

fell  it  accordingly,  the  monies  received  upon  the  fale  (hall  be 

aflets  to  the  debts  ;  adjudged  iipon  a  fpecial  verdift.   Trin.  23  Car. 

B.  R.   Shaw   against  Huntley.    Trin.    21  Car.   Rot.  321. 

London.] 

[11.  If  debtee  dies  intcftatc,  and  the  ordinary  commits  flrfwi/-' 
niflration  to  debtor^  by  which  thc  debt  is  extinft,  yet  this  (hall  be 
aflets  in  his  hands.  Trin.  7  Ja.  B.  per  Curiam  agreed ;  for  thc 
ordinaty  has  no  power  to  difcharge  the  debt.  J 

[12.  If  thc  debtee  viakes  the  debtor  and  a  flranger  executors^  by' 

which  the  debt  is  extinft  in  the  hands  of  thc  debtor,  yet  this 

fhall  be  aflets  in  his  hands   to  the  debts ;    for   this   is  extin£t 

but  by  the  will.     8  E.  4.  3.  PI.  C.  185.     Woodward  against 

Darcy.] 

r*  ■■'^"   '  'I        [13-  So  if  debtee  makes  debtor  executor  and  dies,  by  which  thc 

•  Fol.  921.  ^lebt  is  *  cxtintl  in  the  hands  of  the  djbtor,  yet  this  (hall  be  af- 

1,.    7.  ^   fets  becaufe  it  is  cxtinft  but  by  the  will.     Held*  Trin-  7  Ja.  B. 

The  debt        _-  ti  t  ' 

isootex-       HOLYDAY  AGAINST  DOAS.J 

ttn£^  though 

the  action  is  gone;  for  it  ihail  be  aflets      Mq.  507.  Ai^.  cites  4  E.  6.  YcIt.  iSo.  Mtcbi 

7  Jac.  £.  R.  Flud  V.  Ramley,  S.  P.  held  accordingly. 

[14.  If  the  tcjiatcr  ivas  indebted  to  the  king  in  13I.  and  thc  king 
feifes  the  goods  of  the  teftator  //;  the  hands  cf  the  executor  for  thc 
f.«id  debt,  and  after  the  executi>r  pays  thc  13I.  and  has  the  goods 
rt'-dcHveredy  thc  value  of  the  goods  over  the  fum  oi  13I.  fhall  be 
aiict9  to  otlicr  debtti,     1 7  E.  3.  26.  b.  admitted  by  ifluc] 

[.5.  If 


515.  If  a  man  makes  A;  his  executor  during  tie  minority  of  B.  Hob.  265, 
makes  B.  executor  after  its  Jul!  age,  and  after  B.  comes  to  sf  cf^'bl't^' 
full  age,  and  takes  upon  him  the  executorihip  of  the  will,  the  not  cicaaiy 
goods  of  the  teftator  which  are  infpecte  in  tie  iands  of  A.  after  tie  ^-  **• 
executor/hip  of  B.  are  aflets  in  the  hands  of  B.  though  B.  never 
had  any  poffeflion  of  them ;  for  he  may  have  trover  and  conver- 
fion  for  them  againft  him.    Trin.  17  Ja.  B.  per  Curiam,  Chand- 
ler AGAINST  TOMSON.] 

1 6.  If  a  man  ias  a  term  as  executor,  and  purciafes  tie  franhtene-'  S.  P.  and  if 
•  fnent,  &c-  the  Icafe  is  not  extind  as  to  be  a(r$;rs»  but  it  feems  it  "  ^^  !* 

ihall  be  extin£l  as  to  the  executor  of  the  purchafor  to  have  it  as  a  feemt  tc^be 
term*    Br.  Executors,  pi.  174.  cites  43  £.  3.  27,  a8.  « devaAavk 

ad  ultimum* 
Br.  Ezdnguifitment,  pi.  57.  cites  S.  C« ^Br.  Eitinguilhineoty  pi.  54.  the  leafe  againft  the  execu- 
tor ihali  be  afleta ;  per  Haks. 

17.  If  a  feme  executrix  takes  baron,  and  tht  feme  fells  tie  'goods  Br.  Proper. 
end  redeems  tiem,  yet  thefe  (hall  remain  as  affets ;  per  Newton.  ^y»  ^\'^X 
But  Brook  fays^  quaere  inde;  for  it  feems  that  they  fhali  not  if  Repiica. 
they  ZTtfold  bona  fide;  for  they  do  not  remain  now  as  the  goods  tion,  7.  an4 
of  the  teftator,  but  as  goods  altered  and  changed  in  property.    Br.  jj^^'  ^* +• 

Executors,  pi.  150*  cites  18  H.  6.4.  rayiicfeemi 

^  to  him  that 

the  money  ihall  be  afl*eCs,  but  not  the  goods ;  for  the  property  is  changed  without  tort  to  any. 

1 8.  If  a  man  be  indebted  in  20/.  to  tie  teftator,  this  (hall  not  charge 
the  executor  as  aifets,  &c.    This  is  in  a£lion  and  not  in  pofleiEon. 

Br.  Executor,  pi.  11  a.  cites  8^E.  4.  3.  perNeedham.  [  228  ] 

19.  Advowfon  may  be  aifets  in  the   hands  of  an  executor.  Icihailbe 
Hob.  304.  in  cafe  of  London  v.  the  Collegiate  Church  of  South-  J^^on?  jll 

well.  23.  citci 

5  "•  r*  yi* 

b.  9  H.  6.  57.  a.  %  Roll.  774.  11.  ■    ■      But  a  prefentation  to  a  church  adually  void  (hall  not  be  ac- 
counted aiTets.     R.S.L.  127.  cites  Went.  Off.  £x«  cap.  6. 

20.  Note  per  Fitzh.  for  clear  law,  that  where  a  man  is  indebted  Br.  Execu- 
in  40/.  to  one,  and  30/.  to  anotier,  and  dies,  and  ias  only  40/.  and  ^^[g/s  c. 
his  executors  or  adminiftrators  agree  iv'tti  tie  one  creditor  of  ^oL 

for  10/.  and  has  acquittance  of  the  40 1.  yet  tie  30/.  rejtdue  in 
his  hsLTiA^  fiall  be  affets  in  his  hands,  fir.  AfFets  enter  mains, 
pi.  I.  cites  27  H.  8.  6. 

21  -  If  t^o  iave  a  leafe  for  years  as  executors  of  J.  S.  and  tiey  pur-  See  Extm^ 

fiiafe  tie  reverfion  in  fee,  the  leafe  is  extind,  and  yet  they  fliall  be  f  AvXat 

charged  thereby  as  aifets.     fir.  Leafes,  pi.  63.  cites  4  £.  6.  and  the 

ncici  there* 

22.  Brook  fays,  it  feems  reafonable  that  the  executor  fhall  be 
charged  with  fo  much  as  their  teftator  lends,  or  upon  a  pledge 
fledged  to  tie  tejlatcr  in  Us  life ;  for  when  the  owner  redeems  his 
pledge  of  the  executor,  tie  fum  whici  tie  executor  received  by  tie 
redemption  fball  be  affets  in  his  hands.  Br.  AfTets  enter  mains, 
pl.  12. 

23.  If  money  is  brougit  into  the  prerogative  court,  andihcxQ  dell" 
vered  to  tie  executor  as  due  to  tie  teftator,  and  prefently  after  in  tie 

fame 


2iS  Cmutoriff. 

Jamecottfty  hy  order  thereof ^  and  the  fame  day,  he  pays  it  to  thtcre£lo^ 
of  the  teftator,  and  after  fuch  payment,  and  upon  the  fame  daf, 
another  takes  out  a  writy  upon  plene  adminiftravit  pleaded,  this 
money  will  be  taken  to  be  affets,  though  perhaps  by Jpecsai fieading 
the  defendant  might  have  been  aided^    Dy.  2o8*   pL   i6.    Mich. 
3  &  4  £li2. 
Cited  iRep.       25.  A.  covenants  to  make  a  leafi  for  years  to  B.    Before  the  IcSife 
Shclly*t"^     made  B»  diesy  and  th6  leafe  is  made  to  his  executorsy  though  the  term 
fa%,  firft  commenced  in  the  executors  ;  yet  fince  the  covenant  with  B- 

was  the  caufe  of  making  the  leafe  to  the  executors,  the  term  is 
aflets  in  the  hands  of  the  executors  as  well  as  if  it  had  been  made 
to  the  teftatOT  himfelf.  Fl.  C.  284.  a.  Trin.  6  £liz.  Chapman*s 
cafe. 

25,  Leafs  for  years  on  condition  to  be  void  on  non  paynoent  of 
rent,  the  condition  is  broken,  and  then  leflee  dies,  it  is  not  affets  in 
the  hands  of  the  executor.     2Le.  ^43.  pi.  178*  13  Eliz.  In  the 
Exchequer,  in  Sir  Moil  Finch's  cafe. 
Where  27,  Leafe  for  life  fo  as  after  his  decenfe  the  land  remain  to  hh 

toTl^fyr"  ^Arrrw/i^r/yir  eight  years j  after  the  deceafe  of  leiTee  for  life  the  exe- 
life,  ikod  ctttors  have  the  term  as  executors  to  the  ufe  of  teftator,  and  fo  af- 
eight  yearg  fets.  Per  Mauwood  J.  but  per  Dyer  it  is  not  affets;  for  though 
«x«Jtors  ^^  executors  have  the  fame  term  by  purchafe,  yet  they  have  it 
«r  affigns,  as  cxecutors.  For  that  is  a  good  name  of  purchafe,  which  Har* 
•r  heirs,  aU  pg^  j^  granted,  and  that  17  E.  3.  29^  doth  not  prove  the  £une. 
kir^^for     3  ^"  21.  pi.  49.  Hill.  14  Eliz.  inCranmer's  cafe. 

9U  is  M  one  gifc ;  bat  where  it  is  to  A.  for  life,  and  after  his  dcceafc  the  remainder  to  his  executors,  ft 
»  not  a^cts  m  their  hand^,  nor  if  he  dies  inteflate,  fhali  his  admloiftrator  baveit^  and  therefore  the  eawk. 
^otorihave  it  by  purcha^.     Per  DyqtCh.  J.  3  Le*  23.  Ibid. 

28.  A  ftrangcr  was  bound  to  the  teftator  in  lool.  fox  perform^ 
ance  of  covenants,  which  were  broken,  for  which  the  executors 
brought  debt  Mf  on  the  obligation,  depending  which  fuit,  bothpar^ 
ties  fubmitted  themf elves  to  the  arbitrement  of  A^  andB.  who  awarded^ 
%hat  the  obligor fbould  pay  to  the  executors  'JqI^  in  full fatisf anion,  &c. 
and  that  the  executors  fbould  releafe,  &c.  which  was  done  according!]^ 
And  it  was  agreed  by  the  Court,  that  by  the  releafe  it  (hall  be 
^  229  ]  taken  in  jifdgment  01  law,  that  the  executors  have  afiets  to  the 
value  of  die  whole  looU  and  although  ^he  executors  were  com-' 
pelled  by  the  award  to  make  the  releafe ;  yet  it  was  their  own  %Qt 
to  fubmit  thenfifelves  tQ  the  arbitrement.  3  Le.  53.  pi.  77.  Mich. 
)5  Eliz.  C.  B.  Anon. 

28.  Goods  difixaihed  and  impounded  are  not  aifets  to  charge  a^ 

executor.     Adjudged.     Cro.  E.  23.  pi.  8.   Mich.  25Eliz.  C.B, 

Anon. 

3  Lc  23.  29.  A.  by  deed  limits  a  term  to  his  executors  for  20  years,  thi^ 

L*d  h!^    Ihall  not  be  affets  in  their  hands-    2  Lc,  7.  pi.  7.  16  Eli?.  CB^ 

jufticesy       in  Cranmer's  cafe, 

againft 

^j^wood  J.  in  Craamer*s  cafe. 

|0t  Do^s  arc  not  affeU*  AxQ*  Ow.  94*  Trin.  30  Eli^* 

31.  A^ 


^X;  A.  (cifed  m  fee  made  a  Uaji  of  land  and  impteminU  fir 
years  rendering  rent  to  A.  and  bis  heirs  and  ajftgm ;  but  after  A.'s 
death  his  executors  received  the  rent  for  fome  time,  yet  this  is  not 
afl<9ts.     See  Trial  (B.  g),  pL  3.  and  D«  20  £Iiz.  361.  15. 

32.  If  a  man  leafes  for  years,  and  the  executor  of  the  lejfeefur^ 
renders  this  ieafe,  this  fliall  be  afTets,  though  to  fome  refpefls 
the  term  is  extin£)«  i  Rep.  87.  b.  Pafch.  22  EHz.  by  Walmiley 
J.  in  Corbet's  cafe. 

33.  Debt  againft  an  executor  who  pleads  he  had  riens  en  fes 
mains,  but  certain  goods  difirained  and  impounded^  it  Was  adjudged 
to  be  no  aflets  to  charge  him.  Cro.  £.  23*  pL  8*  Mich.  25  Eliz# 
C.  B.  Anon. 

34.  A.  feifed  of  land  in  fee  devifed  it  to  9.  for  3 1  years  for  pay 
ment  of  debts^  is^c.  and  makes  B.  executor.  Afterwards,  dur- 
ing the  31  years,  the  foe  defcends  qn  B.  Though  by  defcent  of  the 
inheritance  the  term  is  merged  as  to  himfelf,  yet  it  is  in  efle  as  to 
creditors  and  legatees,  and  fhall  be  aflets  in  his  hands  \  per  Clerk  ]* 
3  Le.  112.  pi.  159.  Trin.  26  Eliz.  in  the  Exchequer,  Vincent 
Lee's  cafe,  alias  Lee  v.  Lee. 

35.  Infont  executor  at  his  full  age  rejeafes  to  his  admini/lrators  du"  Godfc.  s^ 
mnte  minoreatate,  who  had  ajfets  of  600L  in  their  hands^  all  anions  ,•  i^y?g^^f/"* 
this  600 L  is  now  afTets  in  his  hands,  and  liable  to  pay  the  teftator's  s.  c.  ad. 
debts ;  for  the  law  prefumes  that  he  received  fo  much  as  he  re-  'M&^  »«- 
leafes,  and  judgment  for  the  plaintiff.     Cro.  E.  43.  pi.  3,  Miclu  ^^iJ^\^ 
27  &  28  Eliz.  C.  B.  Brightman  v.  Kcighlcy,     ^  pi.  aoo. 

Kightlcy 
▼•  Kightky,  S.  C.  adjudged  accordingly..  And.  13S.  pi.  189.  yeghelman  t.  Kighle^.  S.  C« 

a^iudged* 

36.  If  trefpafs  be  done  to  the  tejlator  by  taking  his  goods,  and  he 
diesy  and  the  executors  releafe  all  anions^  the  fame  is  afTets ;  bc- 
caufe  it  might  be  proved  to  the  jury,  that  if  they  had  not  releafed, 
but  had  broiight  a£lion  of  trefpafs  de  bonis  afportatis  in  vita  tef* 
tatoris,  they  might  have  recovered  damages  which  would  have  fo-^ 
tlsfied  the  debts  or  legacies  of  the  teftator,  and  therefore  fhall  be 
aflets;  per  Periam  J.  to  which  Rhodes  agreed.  4  Le.  103.  in 
pi.  209.  Mich.  27  Eliz.  C.  B.  in  cafe  of  Kightlcy  v.Kightley. 

37.  If  an  executor  releafes  an  account ^  and  it  is  not  certain  what  S.  P.  per 
he  (hall  recovcr,*it  is  not  afTets  \  but  if  it  can  appear  or  be  proved  n?!^  ^* 
diat  fo  much  was  due,  it  is  afTets ;  for  the  law  prefumes  he  has  4U."o3. 
received  fo  much  as. he  does  releafe  •,  per  Periam  J.  and  judgment  p*«  »o9- 
-pro  quer*.   Cro.  E.  43.  ph  3.  Mich.  27  &  28  Eliz.  C.  B.  Bright-  ^|^c?b. 
man  v.  Keighlcy.  Kightky  vl 

Kightlcy, 
S,.  C.  If  an'cwcutor  rfeleafes  a  debt,  or  difchaxi^s  one  in  execution,  it  (hall  bt  accounted  in  U« 

^tXk  as  received}  per  HobarcCh.  J.  Hob.  59,— -Ibid.  66.  S.P.  perHobarcCh<  J. 

38.  If  the  teftator  mortgages  a  term  and  dies,  and  the  executors  Soif  a.  had 
redeem  it  with  their  own  monies,  the  faid  leafe  will  be  afTets  in  fhrwlivei 
their  hands  for  fo  much  as  the  fame  is  worth  above  the  fum  from  the 
which  they  have  paid  for  the  redemption  of  it }  per  Periam  J.  ^**"^^*^  ^» 

'  •  *  J  "^      hiis  and 


^30  iBttrntoxis. 

hit  hetrt,     XiC*  1$^*  ?'•  2^5*  Trin.  32  Eliz.  C.  B.  in  aSk  of  Hawkins  r* 

and  mort-      T  ««,p« 

gaged  it  for    -^AWCS. 

99  years  if  the  thcee  lives  live  fo  long,  and  died,  the  mortgage  being  fbrfdted ;  this  mortgaged  ttrm 

(which  would  not  have  been  affets  at  law)  was  decreed  to  be  fold  for  payment  of  debts,    a  Vera.  54* 

Arg.  dus  it  aa  dacreed  in  Ld.  Notting|iam's  time*  in  Tooke's  cafe* 

39*  If  a  man  is  indebted  by  obligation  in  100/.  to  a  tefiator,  thi« 
obligation  it  not  ajfets  in  the  hands  of  the  executors  until  it  be  reco- 
Ycrcd  by  them,  becaufe  it  is  but  a  chofe  en  adion  ;  but  if  in  fuch 
cafe  the  executor  releafes  the  debt,  now  he  has  determined  the 
adion,  and  has  made  it  aflets  in  his  handd  to  the  whole  value  of 
the  bond«  Ow.  36.  Mich.  15  Eliz.  Anon. 
?c  afs  P.  4^*  ®y  recovery  in  quare  impedit  for  a  difturbance  made  to  their 
pir  Curiam!  teftatoF,  the  cxecutors  Ihall  recover  damager^  which  (hall  be  aflets» 

It  was    and  as  an  advowjon  is  aflets  in  the  heir,  fo  a  prefentment  (hall  be  to 

^Ittfati  executors.  SavU.  119.  jrf.  187.  Pafch.  29  Eliz*  Smallwood  v, 
hi  die  Hmffe  Biihop  %f  Coventry  and  Marflu 

of  Lords, 

and  fo  a  dccice  in  Chancery  tfBtaied  |  Arg.  Gibb.  151. 

'^9  <7*  41.  The  queen  was  indebted  to  A.  in  1 00 LJor  goods  ddivcted  in* 

Fc^Sme^*  to  the  Towcr,yjr  which  motiey  A.  took  a  debenture  from  the  queen 

S.  C.  and'  in  the  name  of  J*  5.  and  afterwards  made  B*  his  executor  and  died.  B. 

agreed  that  procured  J*  S.  to  releafe  and  farrender  the  former  debenture  to  the 

afifcuin*'  queen,  and  took  a  new  debenture  from  the  queen  for  the  faid  lool. 
the  hands  of  to  himfelf.     It  was  held  that  this  was  no  devaftavit  in  the  hands 

B.  for  it  ^f  B,  the  executor,  but  it  had  been  othcrwife  if  the  firft  dcben^ 

truft^nd**  ^^^^  ^^^  \i^tn  taken  in  A.'s  own  name,  for  then  it  had  been  a  dc- 

con£dcnce  vailavit  by  the  executor.     Goldfb.  115.    Mich.  40  Eliz*    C.  B» 

between  A.  Evding  V.  Lcvcfon, 

and  J  S.  o 

and  there  is  no  remedy  but  in  Chancery. 

4a.  If  an  executor  has  a  leafe  for  years  of  land  of  the  vahie  rf* 
20/.  perann.  rendering  10/.  rent  per  ann.  it  is  aflets  in  his  hsMi<b 
only  for  lol.  over  and  above  the  rent.  Cro.  £.712,  pi.  35.  Mich. 
41  &  42  Eliz.  C.  B.  in  cafe  of  Body  v.  Hargrave. 
Jffoch  ^j.  Goods  wrongfully  taken  from  executor  or  adminiftrator  arc 

bffubjtat  aflets,  bccaufc  they  may  take  them  again,  but  goods  taken  from 
known;  but  te/lator  ate  not;  per  Warburton.  Ow.  132.  Hill.  43  Eliz.  in 
if  by  enc-     ^^fe  of  Bcthell  V.  Stanhope. 

mies,  as  • 

where  enemies  land  and  take  goods  or  cattle  near  the  fea  coaft,  it  ieemi  that  the  ezecutor  is  not  chaige* 

abk.    Went.  Off.  Ex.  11  a. 

6  Rep.  46.  44.  AflTets  in  Ireland  are  ajfets  in  England;  and  judgment  ac* 
cifcr'sl^c.*  cof«i5ng]y  by  three  juftices,  contra  Walmfley.  Cro.  J.  55.  pi.  25. 
refoived    *   Mich.  2  Jac.  C.  B.  Richardfon  v.  Dowell. 

that  if  the 

exrcutor  has  goods  of  the  teilacor  in  any  part  of  the  world  he  ihall  be  charged  in  xefpcA  of  tl^nn**-^ 

S«  C.  cited  Hardr.  64. 

10  45.  It 


45.  It  {ball  not  be  intended  that  an  executor  hzs/ptdal  ajfets  (ds 
hioney  received  for  lands  devifcd  to  be  fold  for  payment  of 
debts,  or  damages  recovered  in  trefpafs  for  goods  taken  away 
in  the  life  of  the  teftator,  &c.)  unlefs  it  be  fpecialiy  (hewn. 
Cro.  }.  13  a.  pi.  4.  Mich.  4  Jac.  B.  R.  Gewen  v.  Roll  and 
Noble. 

46.  Goods  taken  away  wrongfully  by  a  fttanger  before  the  admU  In  teftaTor'i 
mjiratum  (hall  not  be  aifets  in  the  hands  of  the  adminiftrator  till  |!^*-*»™« 
they  are  recovered,  or  damages  for  them.     Hob.  49.  pi.  54.  cites  nevWv^^ 
Trin.  1 1  Jac.     Keble  v.  Keble  and  Ofbafton.  but  a  cHofe 

en  action 
to  the  executor  or  adminiftrator  are  not  aiTetstiU  recovered.     Cro.  £•  SiOi  pi.  i6.  lliU.  43  ^uz.  C.  B« 
b  cafe  of  Bethel  t.  Stanhope. 

47.  Damages  recovered  by  an  executor  in  all  poflcflbry  trefpaflcs  6  Mod  iSt,, 
fliall  be  aflets  in  his  hands.  Hob.  38.  cites  Trin.  J2  Jac.  in  g"^'3An«» 
cafe  of  Cope  v.  Lewin.  ^a^  ^( 

Jenkins  ▼• 
Phine,  S.  P. Le.  225.  Arg.  cites  3  H.*  6.  3.         ■   Atimlniftrator  bringt  Mit  and  has  judg- 
ment, defendant  in  execution  efcapes ;  danaages  recovered  00  the  efcape  Aall  he  aiTecs.     Savil.  130. 

Pafch.  36  Elia.  in  Scacc.     Hitchcock  v.  Skynner. S.  P.  Roll.  Rep.  63.   pi.  8.  Mich.    12  Jac. 

B.  R.  Long  V.  Winfcomb. Damages  recovered  may  be  affcts  though  never  a^uaJly  received  as  by 

being  rekafed  by  executor.  For  this  amounts  to  a  receit,  and  charges  the  cxecater  aa  to  creditors  with 
the  whole  pen«l  fum^  fuppofing  of  a  bond,  &c.  though  perhaps  the  executor  received  part  only  as  the 

principal  or  feme  hkc  proportion.     Went.  Off.  Ex.  70, Co.  Litt.  124.  a.  S.  P. Admini« 

ftntor  brings  d<^bt  and  has  judgment,  defendant  in  execution  cfcapes.  Dam;«ges  recovered  on  the 
cCcapefliaii  beaili^ts.  Sav.  130.  Patch.  36  £liz.  in  Scacc.  Hitchcock  v.  Skiancr.— — .S.  P.  RoU* 
Rep.  63*  ^1«  S.  Mich.  12  Jac.  B.  R.    Xong  v.  Winfcomb. 

48.  If  an  enecutor  has  a  villein  for  years  who  purchafes  lands  in 
pe^  and  the  executor  enters^  he  {hall  have  the  whole  fee  fimple,  but 

becaufe  he  had  the  villein  as  executor  it  (hall  be  aflets  in  his 
hands.     Co.  Litt.  1 1 7.  b.  1 24.  a. 

49.  If  leches  for  years  ^  horfes,fIjcep^platey  or  other  cattle  ht  granted 
to  A.  upon  condition  that  if  A.  do  notfuch  an  aB  fuch  a  day,  &c.  the 
condition  is  not  performed  at  the  teftator's  death,  nor  at  the  day  ap- 
pointed, now  the  chattel  is  come  back  to  the  executor,  and  is  afl!ets 
in  his  hands.     Went.  Off.  Ex.  76. 

50.  If  an  executor  flocks  the  land  of  the  teflator  (which  comes  to 
him  as  being  a  leafe  for  years)  ivith  his  own  fbeep  or  cattle,  this 
fhall  enure  to  his  own  benefit,  for  as  he  is  to  tear  the  lofs  by 
rot  or  death,  fo  he  ought  to  reap  the  advantage ;  but  if  the  tefla-^ 
tor^s  flock  be  cont'mued  upon  the  ground,  the  gain  or  lofs  fliall  re- 
doupd  to  tne  teftator^s  eftate;  the  like  law  if  an  executor  finding 
that  he  cannot  inftantly  after  the  teflator's  death  let  the  Icafe  at 
or  near  the  value,  fhall  theiefore  buy  feed-corn,  and  hire  the 
plowing,  &c.  But  if  a  long  leafe  worth  lool.  per  ann.  come  to 
executors,  and  no  fale  is  made  tiiereof  by  the  fpace  of  a  year  or 
more  (the  term  continuing  of  the  fame  value  as  at  firft)^ 
the  looI.  raifed  in  one  year  fhaU  be  aflets,  &c.  Went,  Off. 
Ex.  83,  84. 

51*  If  A.  covenants  with  B.  to  make  a  leafe  to  him  of  fuch  and 
fuch  land  by  fuch  a  day,  and  B,  died  before  the  day^  and  before  any 
leafe  made  A.  muft  make  the  leafe  to  B.'s  executor,  and  this  fliall 

be 


be  aflets  in  hi^  handi   Went.  Offl  Ex.  8 1 .  cites  the  taft  of  Ctidp^ 
iiian  and  Dalton  in  Queen  Elizabeth's  time. 

*53.  If  a  ii/bop  hath  a  nuard fallen  and  dies y  neither  the  Jting 
not  the  rucceflbrj  but  the  executor,  fhall  have  the  ward,  and  the 
ward  (hall  be  afiets^  fo  it  is  of  an  hhrklty  reliefs  &c,  Co» 
Litt.  388.  a. 

54.  If  an  executor  dUs  indebted^  leaving  goods  of  a  great  value  of 
his  teflatof^Sy  thefe  goods  are  not  aflcts  in  the  hands  of  the  cx- 

.  ecutot^s  executor  for  payment  of  the  debts  if  executor^  but  only 

for  payment  of  the  firft  teftator's  debts  ot  legacies.   Weilt*  Off, 
£x^  85. 

55.  If  any  defeaftble  eftate  of  the  teftator's  comes  to  the  poflct 
fion  of  the  executor,  and  afterwards  is  evi&edy  the  lofs  (hall  not 
fall  upon  the  executor.-   Went.  Off.  Ex.  1 13,  1 14. 

^6.  If  teftator  the  time  of  his  death  had  ^fbip  aifea  in  which 
he  had  much  goods  and  merchandizes,  which  are  ca/laway  arid  loff 
before  arrival,  the  executor  is  not  liable.     Went.  Off.  Ex.  114. 

57.  So  of  a  ftock  oifbeep  left  by  teftator,  and  being  tainted  mtb 
the  roty  and  dying  foon  after,  the  executor  is  not  liable.    Went^  OfL 

Ex.  it4i 

58*  Remainder  f 01^ years  in  teftator  in  fuch  manner  that  he  might 
dtfpofe  of  it  at  his  plcafure,  though  it  fell  not  into  pojfe/ftoh  in  hit  life* 
time,  is  doubtlefs  affets  to  the  executor,  even  whilft  it  continues  a 
remainder ;  becaufe  it  is  prefently  valuable  and  vendible.  Went. 
Off.  Ex.  82, 83. 

59.  If  A.  ajfume  upon  good  cdnfideration  to  deliver  to  B,  20 
quarters  of  malt  by  \ft  of  May ^  or  fo  many  load  of  coals  or  wood^ 
&c.  and  it  is  not  performed  in  the  life  of  B.  but  after  to  his  execu- 
tor, it  (hall  be  to  him  as  executor,  and  ihall  be  affets  in  his  hands 
as  well  as  the  money  recovered  in  damages  fbr  non  pexfotmance 
fliould  have  been.     Went.  Off.  Ex.  82. 

60.  liA.  makes  S.  executor ,  and  A  makes  C*  executor ;  the  goods  of 
A.  in  the  hands  of  C.  are  not  liable  to  a  judgment  had  againft  Bi 
Nor  the  goods  ofB*  in  the  hands  of  C.  fubje£l  to  a  judgment  againft 
A.     Went.Off.  Ex.  137. 

61.  If  A.  be  bound  to  B.  by  bond,  ftatute,  or  recognizance, ^r 
etfjiirance  ofland^  and  B.  diethj  and  die  land  defcends  to  the  hehr ; 
or  be  it  that  B.  fold  the  land  to  G  and  affigned  to  him  the  bond, 
ftatute,  &c.  the  author  thinks  that  the  extent  muft  be  fued  out  in 
the  name  of  the  executor  of  B.  and  that  "which  is  recovered  will  be 
ajfets  in  law  to  charge  the  executor  ;  yet  in  equity  it  pertains  to  the  heit^ 
or  affignee.  ^^re^  If  the  executor  meddle  not,  bat  only  fuffer 
his  name  to  be  ufed.    Went.  Off.  Ex.  75^ 

KeIf.thao.  62*  A  debt  due  from  an  executor  to  a  teftator  is  affets  in  equity  to 
s*c^ll-  P^y  legacies.  3  Chan.  Rep.  89.  21  May  1646^  Nichols  v^  Cham-* 
piowd.        berlain. 

Com.  186. 

In  cafe  of  Woodwaxd  ▼.  Darcy,  citet  S  E.  4.  3.  F.  dt.  EsecutDr^  31.  Br.  rtt« 

62.  In  debt  againft  the  defendant  as  executor  of  T-  F-  wha 
hath  by  his  will  devifed  trees  fo  btfifd,  and  alj/i  dcvifed  other  land 


€rccutot«-  «3J| 

fd  h  leafed  for  payment  of  his  dehtSy  and  at  this  thne  the  devtfor  was 
joint-4€Tiant  with  another  tuhotn  he  had  trufled  and  then  dies,  the 
defendant  fells  the  things  fo  devifed,  and  it  was  ruled  this  dial} 
be  afietsin  law,  and  the  jury  found  accordingly  for  the  plaintifF, 
Clayt.  123,  144.  pL  119.  March  1647.     Topham  v;  Brown. 

63*  A^  bequeathed  500  /.  to  B.  and  made  C.  executor  and  died.  S^  c.  cUe4 
C.  fold  lands  of  his  to  D.  and  left  500/.  of  the  purchafe  money  ^^i^^/^* 
in  D/s  hands.     D.  gave  bond  to  C.  in  C/s  own  name,  for  it  \  C.  Baden  v. 
made  his  will,  and  D.  and  K  executors,  and  died.     D.  and  E.  J*  ^^  ^«o»- 
inventoried  the  500  L  as  part  of  C.'s  eftate ;  afterwards  B,  ob-  ^ejf^'chao 
tained  a  decree  againft  the  plaintiff  for  500 1.  on  this  equity,  that  Rep.  74. 
that  500 1.  was  left  in  D.*s  hands  with  intent  and  upon  tru/I  that  S-  ^'  ^' 
he  (hould  pay  it  to  B.  the  *  Court  declaring  that  it  was  not  affcts  aTrcemT' 
of  C/s  eftate.  3  Ch.  Rep.  2.  Pafch.  13  Car.  2.    Jones  v.  Brud.-  R«p.  153? 
(haw.  PJ-/99- 

Pafch. 
i66i*  S.  C.  decreed  accordingly.     And  Sir  John  Maynard  fa'd,  that  if  one  fells  land  and  leaves  500)* 
of  the  purc^fe  money  in  the  puxchdbr's  hands*  And  then  gives  or  appoints  this  maney  to  be  paid  to  a 
tnagcff  and  after  makes  his  will,  this  ftranger  fiiall  h^ve  the  money,  and  it  ihallnotbe  aHets. 

•[233  J 

65.  Lands  Vf^re  pttrchafed  to  A*  but  conveyed  to  A,  and  J5.  but  »  Freem. 

B.  to  take  nothing.     A.  dies ;  B.  is  decreed  to  convey  to. the  heirs  5*J*  "fs'^/c, 

of  A.  Thefe  lands  being  trufl  lands  are  no  affets  in  equity,  though  fays^  tii^c 

the  truft  be  decreed  in  equity.  Chan.  CafeSj  12.  Trin.   14  Car.  2.  ^^^  an««f- 

Bcnnet  and  Brownlow  v.  Box  &  al'.  WeToT 

ibe  lands  were  fo  great  that  the  revenue  would  not  pay  the  intereS,  for  which  reaibn  refoWed  to  be  n9 

affets  in  equity. 5.  C.  cited  by  Ld.  Keeper.     Chan*  Cafesj  11%,  Patch,  zi  Car.  i.  in  cafe  of 

Prat  T.  Cdt,  where  it  was  held  that  a  truft  of  lands  was  no  aflpts*'  ■  z  Freem.  Rep.  139.  pi.  {77^ 
S.C. 

66.  Delivering  up  a  bond  anfl  taking  a  new  bond  to  the  execiitor  ?«;<  *'  *>v 
himfelf j  with  additional  ftfcety^  is  no  converQon  ill  equify  to  charge  "5^*^" 
ihe  executor  with  the  payment  of  that  money*     Chan.  Cafes^  74..  converfion 
Pafch.  18  Car.  2.     Armitage  v.  Metcalf,  of  fo  much 

®  pftheeftau. 

Ibid. 

67.  If  ce^uy  que  truft  binds  himfelf  and  his  heirs  in  a  hond^  this  Nelf.  Chaa^ 
truft  is  not  affets  to  the  hetr^  though  queftioned  in  Ld.  Chancellor  s.^.^lll 
Hide's  time^  but  clearly  ^he  truft  of  a  leafe  for  years  is  affets  to  2  Freem. 
jchargc  an  executor  in  equity.  3  Chan.  Rep.  37.  Pafch,  21  Car.  2.  ^^P*  *3'» 
in  Scaco.  in  x:afe  of  the  Attorney  General  y.  Sands.  \\  qJ^^ 

totidem  terbls.  But  by  29  Car.  2.  cap.  3.  the  truft  of  an  inheritance  !•  made  aHets  at  law,  but 

Chetruftofa  term  is  not,  and  by  a  claufe  where  judgment  is  obtained  againft  the  teftator,  the  iheriff 
ihay  take  thetruft  cflate  in  execution,  a  Vera.  1^^,  pi.  23a.  Mich.  1691.     The  King  y.  Ballet. 

isfld  purchflfed  in  truft  was  decreed  to  be  afieta  Xo  p»y  judgments.  2  Chao.  Rep.  143.  30  Car.  2^ 
Grry  y.  ColvHl. 

Whether  the  troft  of  an  eftate  In  fee  defcended  on  the  heir  is  aflets  in  e^icy  ta  the  fatisfiiftfon  of  a 
'^t  by  bond  in  which  the  heir  is  bounds  dubitatur.  Veim.  172.  pi.  <67.  Trin.  35  Car.  a»  Creed 
9.  CoviUe. 

68.  Feoffhient  of  a  manor,  excepting  afad  referving  Black  Acre  Raym.ao?, 

lohimfelfforlifeooly,  habend' ex4:ept  b^foxe  excepted,  to  the  ufe  vent'787 

^C  A.  in  tail  \  refolved  there  is  no  limitation  of  ufe  of  Black  Acre,  s.  c.  adj'or- 

fo  it  rcfults  and  defcends,  and  is   affets,     i  lycv.  287.   Pafch.  natur.-— ^ 

n  Car.  2.  B.  R.     Wilfon  v.  Armorer.  ^".^  J^'^\ 

f^jomatur,  and  Ibid.  106.  $.  C  adjudged  that  it  defcended.      .   >   3  Salk.  157.  ph  2.  S.  C.  M- 
jWlgcd  accordingly^ 

Voj.,XI^  5  69.  An 
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6g.  An  cftate  in  fee  in  the  plantations  is  a  teftamentarv  thing, 
and  affcts  to  pay  debts.  2  Vent.  358.  Trin.  22  Car.  2.  Noel  v. 
Robinfon. 

70.  A  fum  of  money  given  to  otie  to  difpofe  as  the  tejlator  Jball  ap^ 

point  by  a  note,  who  dies  ivithoutfuch  appointment^  \9  a  good  bequcft 

to  the  party.     Chan.  Cafes,  198.   Pafch.  23  Car.  2.  in  cafe  of 

Martin  v.  Douch. 

Note,  Thit        71.  On  a  bill  in  Cane,  to  be  relieved  againjl  the  heir  of  the  mort" 

nrhcre  a        gagorfor  money  received  after  his  fathef^s  death  far  a  reUafe  bf  equity 

in^fee  wu      of  redemption ;   Finch  Ld.  Keeper  conceived  this  is  no  aflets  in  law, 

bound  in       to  fatisfy  a  juagffient  acknowledged  by  the  mortgagor  after  the 

*  d* "d*  d       Jnortgage  and  before  the  rcleafe,  being  but  a  bare  right,  and  being 

•nd  the  heir  not  afiets  in  law,  the  releafe  being  before  the  bill  exhibited  is  no 

fold  the        fraud,  *  and  fo  not  aflets  in  equity ;  decreed  for  the  defendant  ut 

^f^  i      dicitur,  vcrdift  for  the  plaintiff.     3  Keb.  307.    pi.  49.    Pafch. 

redemption,       ^^  -Dn-rt  mi  ^    1      r     t^ 

it  was  held,    20  Car.  2.  13.  R.  F recman  v.  Taylor* 

ift.  That 

the  equity  of  Redemption  fince  the  ftatvte  of  frauds  and  perjuries  was  alTers  to  a  bond  creditor }  and  adly. 
That  notwithftanding  the  alienationy  yet  the  value  ihould  be  aflfets  in  the  hands  of  the  heir.  2  Freexn. 
Kep.  115.  pi.  130.  fiilU  1690.  Antm*  £z  relatione  Sir  Fra.  Winoington,  who  was  coonlel  ia 
the  caufe. 

Ncif.  Chan.  72.  A  debt  due  from  an  executor  to  a  teftator  is  aflets  in  equity  to 
S.'c.lll-.  P^y  legacies.  3  Chan.  Rep.  89.  ari  May,  1646;  Nichols  v. 
pi.  Com.      Chamberlain. 

186.  in  cafe 

•f  Woodward  v.  Darcy»  cites  8  £.4.  3.  F.  tit.  Executors,  31.  Br.  M2. 

73.  Leafes  are  aflets  to  pay  debts,  notwitliftanding  the  a£ent  of 
the  executor  to  the   devife   of  them.     Chan.  Cafes,  157.    Hill. 
26  &  27  Car.  2.     Chamberlain  v.  Chamberlain. 
Goods  of  74.  Goods  returned  for  an  advantag^oi  a  flirangcr  by  intefl:ate, 

r'^theTands  ^^  "°*  ^  accounted  any  part  of  tlie  inteftatc's  eftate.  2  Chan. 
•f  the  cxc-     Cafes,  233.  Mich.  29  Car.  2.  -  Turucy  v.  Dowes  and  Moyor. 

cutor  fhall 

aot  bealTcts.    R..  S.  L.  127.  cites  Went.  Off.  Ex.  cap.  6. 

%  Jo.  88.  75.  A.  takes  the  goods  of  a  teftator,  B.  the  executor  brings  trover, 

3  KcbTTT;  ^P^^  which  A.  and  B.  come  to  an  agreement  that  executor  fball  dif* 
Ac.  S.  C.  charge  A.  and  that  A.fball  pa\  executor  6^01.  at  a  future  day;  per 
—6  Mod.  Cur,  this  is  not  a  devaftavit,  but  afterwards  per  Sir  T.  Jones  J.  it 
I?  c!'  and  *^  ^  difpofal  Or  falc  and  conrcrfion  to  his  own  ufc,  by  the  acceptance 
fays  this  of  a  uew  fecurity,  by  which  he  has  difcharged  the  ancient  right  to 
J"***"^^  the  goods,  and  fo  it  is  quafi  a  fale  of  them,  and  aflets  immedi* 
k^Dom.  ately,  though  by  his  zOi  the  money  is  not  payable  till  a  future  day, 
Pnc  and  all  the  juftices  at  another  day  agreed  that  it  was  a  difpofition, 

and  judgment  accordingly  was  given  pro  quer'  per  tot.  Cur. 

2  Lev.  189.  Pafch.  29  Car.  2.  Norden  v.  Lc^et. 
Tbedefign  76.  29  Car.  2.  cap.  3.  /  i2-  An  eflate pur  outer  viefhaUbe  d^ 
tutera wi-  v^/p  by  a  will,  ftgned  and  fubfcribed  as  by  the  f aid  aB  is  dircQed : 
ly  in  refpea  and  if  no  fuch  devife  be,  itfhall  be  chargeable  in  the  hands  ofthehdr, 
to  creditors,  \j  If  come  to  him  by  f pedal  occupancy  as  ajfets  by  defcenty  elfe  itfballg^ 
eftate  pur*°  '^  ^^  executors,  and  be  ajfets  in  their  hands. 
«ut«r  vit  ailftt  for  pajmeat  of  dcbts^  and  for  that  eod  oaly  the  tdnunitocor  ii  mde  ta  oocopast,  but 
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IB  all  otbcr  icfpe^s  tbc  qollity  of  the  eftate  remains  the  fame  as  It  wu  before  at  common  law. 

Cartb.  376.  Pafch.  8  W.  3.  B.  R.  Oldham  v.  Pickering. That  if  it  came  co  the  heirs  b/ 

-ttafon  oJF  fpecial  occupancy,  it  ihall  be  in  ii  s  hands  as  alTcts  by  defcent,  that  is  liable  to  thofc  debtf 
where  the  heir  is  chargeable  and  thole  only ;  but  if  there  was  no  ipecial  occupant  then  it  ihall  go  to  the 
executors  ami  adminiftrators,  and  they  fhail  be  in  iho  rocai  of  the  occupant,  and  it  ihall  be  as  aflsts  ia 
their  bands  lor  the  payment  of  debts ;  but  it  is  not  aHets  to  p)y  legacies  except  fuch  as  are  pttttcularly 
deriied  out  of  it,  the  ftatutc  only  having  made  it  a(i*e's  for  a  particular  ialen:  to  pay  creditors,  fo  as  no 
debts  appearing  in  this  cafe,  the  adminillrator  is  as  it  weie  the  occu|>ant,  and  fliall  not  hs  compelled  to 
ffisJce  diftribution.  i2  Mod*  103.  Mich.  8  W.  3.  Oldham  v.  Pickenng.'  1  ■  ■  »  Salk*  4$4«  S*  C» 
adjudged  accordingly. 

77.  Money  due  on  a  mortgage  is  part  of  the  pcrfonal  eftate,  and 
fiiall  go  in  cafe  of  the  lands  to  pay  debts.  Fin.  R.  351.  Fafcb. 
30  Car.  2.     Cof  fellis  v.  Corfellts. 

78.  A.  owes  B.  200I.  and  C.  owes  A.  60I.     A.  makes  his  wife  W<>*  m6. 
executrix,  nvho  marries  C     Afterwards  C.  dies.     B,  brings  debt  J»*  ^ccorf.* 
againft  the  wife.     Per  Curiam  the  inter-marriage  of  the  wife  with  higiy.— • 
the  debtor  of  the  teftator  is  no  devaftavit  of  the  60  L  nor  is  the  ^^'^  **^ 
60I.  aflets  in  her  hands.    Lc.  320.  pi.  448.  Mich.  30  &  31  Eiij.  ^J^iingiyl 
B,  R.    Crofman  v.  Read. 

79.  Reverfionary  lands  purchafed  in  the  names  of  A.  and  B.  after 
the  death  of  C.  who  has  eftate  for  life  in  the  faid  lands,  was  de- 
creed to  go  towards  fatisfa£kion  of  judgments.  2  Chan.  Rep, 
145,  146.  10  Car.  2.     Gre]F  v.  Colvill. 

80.  A  promife  by  the  exeaitors  to  the.tejiator  to  pay  all  the  legacies    [  23  c  J 
in  cafe  he  'would  not  alter  his  will,  ihall  bind,  though  he  does  not  re» 

ceivc  out  of  the  teftator's  eftate  or  cfFcfts  fufficicnt  to  pay  fuch  lc* 
pcies.  2  Freem.  Rep.  34.  Pafch.  x67B*  Chamberlaine  t.  Cham- 
bcrlaine, 

81.  Cargo  of  goods  fent  into  France  amounting  to  500  L  to  have  '^4.  3yo# 
returns,  are  to  be  charged  as  part  of  the  perfonal  eftate,  though  de^  car?*^?^ 
fendants  pretend  a  gift  of  them  from  the  teftator  in  his  lifcftime.  Cundiy  v. 
Fin.  Rep.  416.  Hill.  31  Car.  2.  Stubbs  v.  Stubbs*  Gundiy. 

82.  IVL  poflefied  of  a  long  term  of  years  having  iflue  a  fon  and  ' 
diree  daughters,  makes  his  will,  and  devifes  his  chattel  leafes  to  his 
fin,  and  ^  that  fin  die  before  marriage  or  after  marriage  without  ijfue^ 
that  then  they  ftiould  go  to  the  daughters.  The /on  marries  and  dies 
"without  iffue,  the  daughters  his  executrixes,  againft  whom  an  ac- 
tion of  debt  is  brought  iipon  a  bond,  plead  no  aiTets ;  and  upon  a 
fpecial  verdiA,  the  queftion  being,  whether  this  were  ajfets  in  their 
hands,  it  was  adjudged  it  wa$.  Sel.  Chan.  Cafes,  1 8*  cited  by 
Lord  Ch.  B.  Montague,  as  Hill.  31  and  32  Car.  2*  Rot*  1615* 
Gibfon  V.  Sanders. 

83.  Where  a  leafe  for  years  is  to  wait  on  tke^inheritance,  it  (hall 
be  aiTets  as  to  debts  as  well  where  the  internjl  of  the  kafe  is  in  the 
hands  of  afiranger,  and  not  in  the  owner  of  the  inheritance,  as  when 
it  is  in  the  ceftuy  que  truft  of  the  inheritance  and  the  intereft  of 
the  inheritance  in  a  ftrange  truftoe,  per  Lord  Keeper  North. 
iChan.  Cafes,  152.  Mich.  35  Car.  2.  Ratcliff  v.  Graves. 

84.  Deed  of  truft  for  payment  of  fuch  creditors  as  come  in  within  ?p'.  ^'^' 
« jffflr,  though  fome  do  not  come  in  within  the  year,  yet  the  re-  ,6qVs,  c* 
maander  of  the  eftajte  in  the  hands  of  the  truftees  is  fpecial  afTcts, 

S  a;  and 
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and  they  may  come  in  after;  per  North  K." Vcrn.  260.  Mich,  1684. 
Dunch  V.  Kent. 
Infuch  cafe        85.  Upon  a  qucftion  if  the  equity  of  redemption  of  a  mortgage  for 

aJienl:d"the  ^^^^  ^f  ^^  5^^'^  '''  fi'^  ^^  ^^^^  ?  Lord  ChanceHor's  prefent  opi- 

reai  cftatc  nion  was,  if  there  was  a  furplus  beyond  the  mortgages,  it  fhould 

before  a  bilJ  bc  aflcts  to  zTiivftx  bofid-dehts.     Vcrn.  410,  pi.  384.  Mich.  1686. 

TTet.  Cole  V.  Warden. 

tion  was,  if  the  obligee  was  relievable  hefe  agalnft  the  heir  and  purchafor  on  the  ftatute  to  prevent  fraii« 
dulent  devifes,  or  if  he  was  to  be  fcnt  to  law  to  get  judgment  firft.  Per  Lord  Wright,  that  ftatute  be- 
ing tntrodu^ive  of.  a  new  law,  the  relief  on  it  muft  be  at  law,  and  that  a  bond>creditor  moft  firft  have 
judgment  at  law,  before  he  can  redeem  a  mortgage  for  years }  though  it  might  be  othcrwife  in  cafe  isXm 
mortgage  In  fee.  Chan.  Prec.  1,98.  pi.  159.  Trin.  lyoi.  Bateman  ▼.  Bateman.  ■  Note,  Chan- 
cery at  this  day  gives  relief  upon  the  Aatute  of  fraudulent  devifes  in  fuch  cafe.    Ibid.    Added  as  a  nofit 

of  the  reporter. The  very  equity  of  redemption  of  a  mortgaged  term  is  aflets,  to  pay  fimple  contnft 

4ebts.     Per  Lord  Macclesfield.    Wms.'s  Rep.  775.  Hill.  1721.  in  cafe  of  Coleman  vr  lVlncfa«. 

Chanc.  Ca-  35,  If  the  equity  of  redemption  of  a  mortgage  infee^  Gnce  the 
Mich.^i  ftatutc  of  frauds  and  perjuries,  fliould  be  aSets  in  equity  to  (a- 
Car.  a.  Tie-  tisfy  tofid-debts  ?  Lord  Chancellor  inclined  that  it  was ;  but  rc- 
7,°'^' ^"-  fpited  his  decree  till  the  Maftcr  had  reported  a  ftate  of  the  cafe. 
biltnode-     Vem.  411.  pi.  385.  Mich.  1686.     Plucknett  v.  Kirk. 

crec.  The  equity  of  redemption  of  an  inheritance  is  not  at  law,  becaufe  the  eftate  is  foHcitedy  boC 
the  heir  having  a  right  in  equity,  that  ought  in  equity  to  be  liable  to  fatisfy  a  bond-debt,  and  if  the 
heir  has  aliened  or  releafed  his  equity  of  redemption  to  prevent  tlie  creditors  of  the  fatisfadion  of  tbcir 
debts,  the  Court  will  follow  the  money  in  the  hands  of  the  hdr  or  executor,  x  Vem.  6x.  pl«  S4* 
Pafch.  16S8.     Sawiey  v.  Gower. 

,  87.  Where  a  man,  that  is  executor  in  right  of  bis  tvifof  com- 

pounds any  of  the  debts  of  the  teftator,  he  cannot  have  the  benefit 
of  thcfe  compofitions.  Per  North  K.  Vem.  261.  Mich.  1687. 
Dunch  V.  Kent. 
[  236  ]  88.  If  a  debt  be  due  to  the  inteftatc,  and  the  admniftrator  taies 
afecurity  in  his  own  name,  although  the  firfi  fecurity  be  not  delivered 
up,  yet  in  cafe  the  debt  be  not  paid,  this  will  be  reckoned  as  aflets 
come  to  his  own  hands,  and  will  make  a  devaftavit.  The  Court 
feemed  to  be  of  this  opinion.  2  Freem.  Rep.  lOO.  in  pi.  loo. 
Mich.  1687.  Anon. 

89.  An  executor  bringing  trover  for  goods  of  the  teftator,  upon 
an  agreement  the  executor  took  a  bond  for  the  vaiue  of  the  goods  ,•  after- 
wards the  obligor  became  infolvent,  and  this  was  adjudged  a  devaf- 
tavit ;  cited  as  adjudged  in  the  Houfe  of  Lords.  2  Freem.  Rep.  i  oo. 
in  pi.  100.  Mich^  1687.  Anon. 

>  90.  If  baron  has  a  term  in  right  of  his  ivife  as  executrix,  and  he 
furchafes  the  reverfton,  the  term  is  extiniEl  as  to  the  feme,  flie  fur- 
vives,  but  in  refpeft  of  all  ftrangers  fhe  (hall  account  as  aficts  in 
her  hands.     Mo.  54.  pi.  157.  Pafch.  5  £liz.  Anon. 

91.  A.  on  his  marriage  demifes  lands  to  J?,  who  re^denufes  them  to  A* 
for  a  lejfer  term,  paying  a  pepper  corn  rent  during  the  life  of  A.  and 
after  his  death  an  annual  fum  for  the  life  of  his  ivife  for  her  jointure f 
and  a  pepper  com  for  the  remainder  of  the  term*  A.  dies  indebted  ( 
the  re-demifed  term  fhall  not  be  aflets  to  pay  any  debts  but  what 
affc£l  the  ioheritancc,  the  term  re-demifed  fcK^ing  raifcd  for  a  par- 
ticular 

If 
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ticulnr  purpofe.     2  Veni.  52.  pi.       Pafch.  i(J88.     Baden  &  zV 
?.  Pembroke  &  aF. 

92.  The  wj^  iffrf  goods  or  effle^s  of  her  former  hufband ;  the 
fecond  hufband  afligned  them  in  truft  for  fuch  iifes  as  he  by  deed 
or  will  fhonld  appoint^  and  in  default  of  fuch  appointment  in  truft 
for  himfelf,  his  executors,  adminiftrators,  and  afligns,  and  after-' 
Vfards  devifes  them  to  his  ivHi  and  children^  but  took  no  notice  of  the 
power  of  appointing.  This  is  but  in  nature  of  a  legacy,  and  de- 
creed to  be  alTets.  2  Vern^  287.  pi.  275.  Pafch.  1690.  Afhfield 
V.  Afhfield. 

93.  Tenant  in  tdilfuffers  a  recovery  to  let  In  a  mortgage  of  ^00 
jearSf  and  then  limits  the  land  to  the  old  u/eSj  and  makes  his  will, 
and  devifes  all  his  lands  for  the  payment  of  his  debts  ^  The  Court 
thought  that  the  equity  of  redemption  of  this  mortgage  ihould  be 
aflcts  to  fatisfy  creditors,  or  a  fubfequent  grantee  of  an  annuity. 
Note,  the  redemption  was  limited  to  him,  his  heirs,  or  affigns. 
Chan.  Prec.  39.  pi.  40.  Hill.  169 1.     Foflet  v.  Auftin. 

94.  The  judgment  againft  an  heir,  who  has  a  reverfion  in  fee 
defcended  to  him,  is  only  of  aflcts  quando  acciderint ;  and  the  cre- 
ditor cannot  by  bill  in  equity  compel  the  heir  to  fell  the  reverfion, 
but  mufl  cxpe£l  till  it  falls.  2  Vern.  134.  pi.  132.  Hill.  1690. 
Fortrey  v.  Fortrey. 

95.  Trztft  of  a  term  is  not  made  afTets  at  law  by  the  ftatute  of 
frauds  and  perjuries.  2  Vern.  248.  pi.  233.  Mich.  1691.  King 
▼.  Ballet. 

96.  A  houfe  was  fettled  by  B.  on  A.  for  life,  with  feveral  re- 
mainders over,  and  B.  by  will  gives  all  the  goodsy  furniture,  and 
ornaments  therein,  to  fuch  perfons  as  the  houfe  ivas  to  go  to  after  tef 
tator^s  death.  A,  has  only  fuch  intereft  in  the  goods  as  (he  has  in 
the  houfe,  viz.  the  ufe  of  them  for  her  life,  and  nobody  (hall 
have  an  abfolute*  property  in  them  but  who  has  an  abfolute  pro- 
perty in  the  houfe,  and  fo  not  liable  to  the  debts  of  A.'$  hufband, 
who  died  indebted.     Ch.Prec.  26.  Trin.  ^691.     Offley  v.  OfHey, 

97.  All  fepar ate  debts  mentioned  in  the  iiiventory  fhall  be  counted  as  Comb.  342. 
affets  in  the  executor's  hands  ;  for  it  is  as  much  as  to  fay  they  may  ^q^JJJ,^"^ 
be  had  for  demanding,  unlefs  the  demand  or  refufal  be  proved. 

I  Salk.  296.  pi.  3.  Trin.  5  W.  &  M.  in  B.  R.     Shelly's  cafe. 

98.  In  Barbadoes  all  freeholds  are fubjeB  to  debts^andzxt  efleemedas    [  237  3 
chattels  till  the  creditors  are  fatisjied^  and  then  the  lands  defcend  to 

the  heir  J  per  Cur.  obiter4Mod.  226.  Mich^  5W.  &M.  inB.  R. 

99.  A.  on  B.  his  fonV  marriage  fettles  a  leafe  for  yeafs  on  B.  for 
life,  the  wife  for  life,  and  then  to  the  ifTue  of  the  marriage.  B. 
covenants  to  renew  the  leafe  from  time  to  time,  and  to  aflign  it 
on  the  fame  trufl ;  the  fon  B.  renews  the  leafe  in  his  own  name^  but 
makes  no  afEgnmcijt  to  the  truftees,  aiid  dies  in  debt,  and  without 
aflcts.  Per  Cur.  the  leafe  is  bound  by  the  marriage- agreementi 
and  fhall  not  be  affets,  npr  liable  to  debts*  2  Vern.  298.  pi.  278. 
Plowman  v.  Plowman. 

100.  Holt  Ch.  J.  doubted  whether  an  eflate  ^ur  auter  vie  was 
fubjeB  to  payment  of  general  legacies  j  in  cafe  it  came  to  the  hands  of 

an  executor  or  occupant  by  force  of  the  flatute  of  29  Car.  2. 
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enft  3.  Carth.  376.  Pafch.  8  W.  3.  B.  R.  in  cafe  of  Oldliafli  r« 

Pickering. 
Beeatife  hit  loi.  Datftdges  reco^red  by  the  hujband  of  an  eKeeutriXi  in  an  ac- 
wW  be^en-  ^^^^  brought  by  him  alone  upon  a  promife  made  to  him  by  the 
titled  to  fne  debtor  of  the  teilator^  are  dired  afTets  at  law ;  per  Rookby  J. 
ootadmi.  though  HoU  faid^  it  would  amount  to  a  devaftavit  pro  tanto^ 
aid'fo'^d"/.    See  Carth.  462.  Mich,  10  W.  3.  B.  R.     tard  v.  Eilard. 

ffcrs  from  a  judgi&eiit  where  the  adion  is  broufht  by  huiband  and  wile.  Per  Cur«  i  SaUc.  xiy.  S.  C* 
•—Lord  Raym.  Rep.  368*  S.  C.  accordiogly. 

102.  A  man  makes  a  hsnd  to  A*  in  truft  for  B»  A.  dies>  hig 
executor  receives  the  money ;  it  (hall  not  bo  ailets*  Per  Cur^ 
1 2  Mod,  381.  Pafch.  12  W.  3.     Nicols  v.  Bride  Bridge. 

103.  A.  feifed  of  a  reverfton  infee^  expeEiant  on  an  ejlatefor  lifty 
devifedit  to  A^  and  B.  to  be  fold  for  payment  of  debts  and  legacies, 
;imd  made  A^  and  B*  executors.  The  queftion  was,  if  the  money 
raifed  by  fale  fhould  be  deemed  legal  affets?  and  confequently  the 
debts  to  be  thereout  paid  in  the  iitil  place,  or  only  as  equitable  njfets^ 
and  confequently  the  debts  and  legacies  to  be  paid  in  proportion,^ 
and  pan  paiTu.  Decreed  the  debts  to  be  firft  paid  \  the  dtvifees 
being  named  executors^  the  money  becomes  leeal  aflets  ;  hut 
if  to  truftees  not  made  executors,  it  had  been  otherwife. 
aVern.  405.  Mich.  1700.  Anon. 

104.  If  i/.  takes  a  bond  for  ancther  4n  trufty  and  dies,  this  b  not 
afTets  in  the  hands  of  the  executor  of  H.  i  Salk.  79.  pi.  i.  Trin^ 
2  Ann.  B.  R<    Deering  v-  Torrington. 

105.  So  if  the  obligee  ajftgns  over  a  bond^  and  covenants  not  to  ret 
vote,  and  dies,  that  bond  is  not  aiTetain  the  Jbands  of  theexecutoi; 
of  the  obligee,  i  Salk.  79.  pi.  i.  Trin.  2  Ann.  B.  R.  Deering 
V.  Torrington. 

106.  If  tnoney  due  to  the  teftator  is  paid  to  aflranger^  by  confent  of 
fhe  executory  it  is  affets  in  his  hands  immediately ;  and  if  nvitbout 
fuch  confenty  and  he  after  brings  an  ailion  for  it  againjl  Use  receiver, 

(by  which  he  agrees  to  the  receipt)  and  recovers^  it  will  be  afleta 
immediately  without  execution,  for  the  original  debtor  is  thereby 
difcharged ;  per  Cun  i  Saik.  207.  Hill.  2  Ann.  Jenkins  v^ 
Plume. 

107.  The  Lord  C»  upon  his  marriage  with  Sff  Stephen  Fox's 

daughter,  vefled  a  term  in  truflees  upon  truft  to  raife  3000/.  for 

younger  children y  and  3000/.  more  for  fuch  ufes  and  purpofes  as  be 

Jbould  appoint.     He  appoints  3000/.  to  be  raifed  for  his  daughter^  and 

fhe  other  3000/.  he  appointed  to  be  raifed j  and  by  his  will  gave  the  le^ 
3000/.  to  his  daughter  alfoy  and  died.  The  creditors  preferred  a 
bill  to  have  the  loft  3000/.  applied  as  affets  towards  payment  of  thci? 
debtSy  which  was  the  only  queftion  in  the  cafe  ;  and  in  this  cafe 
it  was  decreed,  that  the  laft  3000I.  fliould  be  aflets,  for  he  having 
appointed  it  to  be  raifed,  it  was  in  the  nature  of  his  perfonal  eftate, 
and  the  debts  fhould  take  place  before  the  legacy  given  to  his 
r  238  3  daughter  ;  but  in  this  cafe  it  was  held,  that  if  a  man  who  has  power 
^  ^  '  to  raife  motiey  dies  in  debty  having  made  no  appointment  to  raife  1/,  the 
creditors  cannot  mate  this  ajfets,  and  raife  the  money  purfuant  to  the 

power  ^ 


power  ;  but  in  the  cafe  in  queftion)  the  money  was  appointed  to 
be  raifed,  which  made  the  difference.  2  Freem.  Rep.  279.  pi.  350. 
Hill.  1 704.    The  Ld.  Comwallis's  cafe. « 

108.  Goods  denied  hy  executor  to  be  fold  at  a  good  pricey  if  they 
are  afterwards  taken  from  bitn^  the  value  of  the  goods  fliall  be  aflets 

ill  his  handlSy  and  not  what  he  recovers  in  damages^  becaufe  there  , 

was  default  in  him.  6  Mod.  idi.  Trin.  3  Ann.  B.  R.  in  cafe  of 
Jenkins  v.  Plume. 

109.  Money  articled  to  be  laid  out  in  land  fhall  be  tal;en  as  land  in 
equity ;  fo  land  agreed  to  be  fold  is  as  money  \  but  quaere  if  it  be  in 
a  marriage  fettlement  upon  failure  of  iflue,  and  there  is  no  iflue, 
but  there  be  debts  by  fimple  contrary  whether  this  money  (hall  be 
taken  as  land  and  thereby  defeat  creditors  ?  i  Salk.  154.  Mich. 
4  Ann.  in  Cane.  Anon. 

I  lO.  Hu/band  lends  out  money  in  the  names  of  himfelf  and  his  nvifr^ 
upon  mortgages  and  bonds,  and  dies.     The  wif^  is  intitled  to  this  by 
furvivorihip,  if  there  are  aflets  fufficient  without  this  money  to  pay 
debts  \   but  admitted  in  cafe  of  creditors  it  might  be  fraudulent, 
2Vem.683,684.  Trin.  1712.  Chrift's  Hofpital  v.  Budgin  &  Ux'. 

111.  A.  feifed  of  a  freehold  eftate  to  him  and  his  heirs  for  the  TheS.P. 
three  lives  of  B.,  C,  and  D,,  fettles  it  on  his  daughter  and  her  huf-  ^fo^*^** 
band  for  their  lives,  remainder  to  the  ufe  of  his  own  executors  and  ad--  court  in  Ld. 
tniniflrators.  The  daughter  and  her  hufband  die.  A.  dies  indebted  C.  King's 
by  fimple  contra^,  and  devifec^this  eftate  to  his  wife.   Per  Cowper  thTdevIfeir 
C.  though  the  general  words  in  the  ftatute  29  Car*  2.  cap^  3.  in  rcnuin. 
againft  fraudulent  devifes  may  extend  to  the  devife  of  an  ejlate  pur  dcr,  who 
outer  vie,  yet  that  is  only  for  creditors  by  fpecialty  5  but  in  this  ^^e"a  par- 
cafe  the  refidue  of  the  term  beitig  to  A.  and  to  his  executors  and  ty  to  the 
adminiftrators,  he  had  made  it  perfonal  ejlate,  and  he  took  it,  that  former  fuit, 
before  the  ftatute,  if  eftate  pur  auter  vie  came  to  an  executor  or  ^j" ^par- 
adminiftrator,  it  would  have  been  ajfets,  and  decreed  it  accord-  ty  \  and  it 
ingly.    2  Vera.  710.  pi.  638.  Mich.  17 16.     Duke  of  Devon  v.  •^'^fy*^- 

^'"'^O"-  one  leiied  in 

fte  fliould  conTcy  to  the  ufe  of  himfelf  for  lif«,  remainder  to  his  eiecuton,  that  this  would  not  mak« 
it  peifonal  aflets,  and  that  if  the  executors  are  fpecial  occupants,  or  take  by  occupancy,  then  it  cannot 
be  aflets  \  but  his  Lordfiiip  faid  that  the  cafes  are  different,  that  here  the  executors  and  adminiftratort 
are  made  fpecial  occupants,  and  alfo  take  as  executors,  whereby  the  premifes  are  perfonal  eftate  as  na« 
turaliy  «s  if  originally  limited  toexecutors^  and  decreed  it  to  be  perfon^  eftaie,  and  that  it  could  not  be 
deriiied  away  by  the  teftator  from  his  creditors.  %  Wms/s  Rep.  381.  Mich.  1726.  Duke  of  Devon 
T.  Atkins. 

112.  One  binds  himfelf  and  his  heirs  by  a  bond,  and  mortgages  fome         ^ 
lands,  ofivhich  he  isfetfed  in  fee,  for  more  than  the  values  his  heir  has 
I^L  for  joining  in  afale  of  the  premifes.     This  200 1.  was  held  not 

to  be  aflets.     3  Wms^'s  Rep.  10.  pi.  a.  Trin.  1724.    Dunn  v. 
Green. 

113.  A  younger  brother  beyond fea  purchafed  land  in  fee  of  his  elder 
brother,  and  madt  his  will,  leaving  feveral  legacies,  and  then  added 
thefe  words,  (viz.)  IVhatfoeverjball  remain  in  money,  lands,  and  goods, 
I  give  the  fame  to  my  brother  J,  C.  (his  faid  eldeft  brotlier),  vfho  is  there^ 
out  to  pay  my  legacies,  and  made  J.  C.  hit  executor  and  refiduary  leea* 
(ce ;  but  the  will  had  but  two  witneffes,  and  was  made  beyond  lea. 
The  left  at  or  died  without  ifiue,  and  J.  C.  was  his  heir  as  well  as  exe^ 
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iadork  The  purchaft^monej  nvas  not  allpaid^  he/ides  which  there 
ma  ajjets  for  payment  of  Ugacies.  Ld«  Chancellor  thought  that  J«  C^ 
the  lieir,  being  alfo  executor,  may  retain  out  of  the  aflets  all  the 
purchafe-money  unpaid,  though  intitled  to  the  land  again  as  heir, 
and  cited  the  mzxim  quando  duo  Jura  in  una  per/bna  eoncurruntf  C9V« 
k  ^39  J  and  faid,  that  taking  it  that  they  had  been  feveral,  as  if  A«  had 
been  the  heir,  B«  the  executor,  and  C«  the  vendor,  A.  ixrould 
have  a  plain  title  to  the  land  putchafed,  and  B.  muft,  out  o£ 
the  perfonal  &{Iets,  pay  the  purchafe»money  to  C.  who  would  have 
a  plain  title  to  receive  it,  and  would  make  no  difference  from 
what  it  now  is.  2  Wms/s  Rep*  291,  292. 295,  25^6.  Trin.  1725* 
Coppinv.  Coppin. 

114.  Hu/band  after  marriage  pur  chafes  a  term  to  himfelf  and  wfe 
and  the  furvivor^  and  the  executors^  adminiflratorsj  and  affigns  of  fuch 

furvivor.  Hti/band  affigns  the  term  in  mortgage^  provifo  to  be  void  on 
payment  of  the  monej  by  hkn  or  loife^  or  the  executors  of  him  or  nvifem 
Provifo  that  the  hujoandy  his  executcrs  or  adminifrators^  fhally  till  de» 

fault  of  payment y  quietly  enjoy,  Hu/band  feven  years  after  contraSfe 
debts  and  dies.  Decreed  that  this  fettlemeut  of  the  term  being  af- 
ter marriage  in  the  power  of  the  huiband,  and  the  equity  of  re- 
demption being  referved  to  him  as  well  as  to  his  wife,  and  being 
alfo  in  the  cafe  of  creditors,  were  affets  to  pay  debts.  2  Wms*'s 
Rep.  364.  Trin.  1726.     Watts  v.  Thomas. 

115.  The  Mafter  of  the  Rolls  decreed  an  account  to  be  taken 
of  a  perfonal  ellate,  doubting  at  the  fame  time,  whether  a  leei/e" 
hold  efiate  in  Scotland  could  be  looked  upon  as  a  perfonal  eftatc  in 
England ;  though  a  leafelioid  efiate  in  Ireland  is,  and  may  be  fold 
here  \  but  the  Mailer  was  left  at  liberty  to  report  any  thing  fpe- 
cially.  2  Wms.'s  Rep.  {622).  Trin.  1731.  Bligh  v.  Ld.  Darnley. 

116.  A  leafe  granted  to  one  and  his  heirs  for  three  lives  is  a  real 
eftate,  and  though  by  the  ilatute  of  frauds  it  is  made  liable  to  pay 
debts,  yet  it  is  only  to  fueh. debts  as  bind  the  heir^  and  where  the 
fpiritiial  court  fets  a(ide  a  will  difpoGng  (inter  alia)  of  fuch  eftate 
asf  revoked,  this  fentence  did  not  zfftGt  the  devife  of  fuch  real 
efiate.  3  Wms.*s  kep.  166.  pi.  40.  Hill.  1732.  Marvi'ood  r* 
Turner. 

J 1 7.  When  money  by  a  marriage  agreement  is  articled  to  be  inve/l-^ 
ed  in  landf  that  money  is  held  not  to  be  aflets  for  payment  of 
debts.  3  Wnis.'s  Rep.  217.  Mich.  1733.  cited  in  the  cafe  of 
Kettleby  v.  Atwood,  as  the  cafe  of  Lawrence  v.  Beverley. 

118.  Where  the  hufband  agreed  that  the  ivifejhould  have  two  gui^ 

neas  of  pinery  tenant  that  renexvtd  a  leafe  with  the  hufband  beyond  the 

fine  which  the  hufband  received^  this  was  allowjcd  to  be  the  wife's 

fcparate  monev.     3   Wms.'s  Rep.   339.  Mich.   1734.  cited  pcf 

Cur.  as  the  cafe  of  Calmady  v.  Calmady. 

1 19«  An  adwnvfon  defending  to  an  heir  is  real  afTets,  and  (as  it 
feems)  extendable  in  an  elegit.  3  Wms.'s  Rep.  401.  Mich*  I735^ 
llobinfon  v^  Tonge. 
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(G.  a.  2)    What  fhall  be  Aflets. 
At  Vrhaii  Time, 

!•    nONDS  and  fpecialties  arc  no  aflets  tUl  the  money  is  paid,  oina^  36. 
^  Vent.  96.  Trin.  22  Car.  2.  B.  R.  in  the  cafe  of  Noel  v.  5f^\  '5 

VT  ir.  -B"'*  Anon* 

JNellon.  S.  p.    ^ 

2  Vera.  Arg.  299.  S.  P. 

2.  If  a  trtfpajf^r  takes  goods  from  a  teflator  in  his  life-time^  fo  as    [  240  3 
they  never  were  but  a  chofc  en  a<^ion  to  the  executor  or  admini- 
ilrator,    they  are  not  ajfets  till  they   are   recovered*    Per  Cur. 

Cro.  £.810.  ph  16.  Hill.  43  Eliz.  C.  B. 

3.  A  right  (without  any  eftate  in  pbfleffion,  rcvcrfion,  or  re- 
inainder)yor  which  good  remedy  lies  by  a£lion,  is  not  aflets  till  it  be 
recovered  and  reduced  into  poflfeffion.  6  Rep.  58.  a.  b.  HilL 
4  Jac.  C.  B.  in  Brediman's  cafe. 

4.  Lands  devifed  to  executors  for  three  years  for  payment  of  debts f  Brownl.  34. 
this  is  aflets  in  the  executor's  hands ;  but  if  I  devife  my  land  to  |'  ^'7"^ 
be  fold  for  payment  of  my  debts,  it  is  no  aflets  before  it  is  fold.  fo"d,thcmo- 
2  Brownl.  46,  47.  Hill.  8  Jac.  C.  B.  ncy  Is  afleti 

at  eommon 
law.     Pc?  Twifden  J.  Lev.  214.   Pcthick  v.  Caravan^  alias  Corwio.  Le.  225.  Afg.  £•  P. 

ia  cafe  of  AicX'tnder  v.  Lady  Greiham,  cites  D.  264. 

5.  All  moveable  goodsy  though  in  ever  fo  many  different  and 
£/iant  places  from  the  executor,  (hall  be  in  poflTeflion  of  the 
executor  prefently  upon  teftator's  death  ;  yet  if  without  fraud  or 
coUufion,  or  voluntary  conniving,  he  is  prevented  of  dElual pojfeffton^ 
he  is  not  to  be  liable  in  rcfpeft  thereof  to  creditors.  Went.  Off^* 
£xt  107,  108,  109. 

6.  But  otherwife  it  is  of  things  immoveable^  as  leafesfor  years  of 
land,  in  which  cafe  there  muft  be  ad^ual  entry ;  fo  of  leafes  of  a 
reBory  confifiing  of  glebe  land  and  tithes  for  years,  it  may  be  a  double 
if  actual  pofleflion  can  be  without  adiual  entry  into  the  glebe 
land  \  but  in  cafe  of  leafes  for  years  of  tithes  only  the  executor^ 
thoueh  in  neyer  fo  remote  a  place,  ihall  inilantly,  upon  the  fetting 
out  tnereof,  be  in  a£tual  pofleflion  to  maintain  afbion  of  trefpafs 
for  talking  them  away.     Went.  Ofi^.  Ex.  107,  108. 

7»  If  the  executor  be  of  fecret  affent  to  an  embezzlement  of  goods 
after  death  ofteftatory  whereof  svch  forbearing  to  fue  for  recovery  of 
them,  or  the  value  of  them  in  damages  if  known  where  they 
or  the  embezzlers  of  them  are,  is  a  flirewd  evidence  or  proof j 
in  fuch  cafe  the  executor  ihall  be  adjudged  an  haver  of  them,  and 
fo  ftand  charged  as  having  them  ;  for  pro  pojfejfore  babetur  qui  dolo 
deftit pojjfdjere.     Went.  Off.  Ex.  in. 

8.  In  cafes  of  account^  where  the  duty  was  chafe  en  a5lion  vefted 
in  tedator,  and  afcertained  only  by  auditors,  nothing  fliall  be  af- 
fets  till  the  execi^tor  has  recovered  the  duty  and  has  it  in  his 

hands '%. 
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Bands  ;  but  a  reverfton  of  a  term  which  teftator  granted  for  part  of 
the  term,  is  in  the  executor  immediately  by  death  of  teftator^  and 
alfo  aiTets  in  his  h^nds  immediately  for  the  entire  value  of  it. 
a  Jo.  170.  Mich.  33  Car.  2.  B.  R.  Trattle  v.  King. 

9.  If  an  executor  brings  an  aBion  and  recovers  judgment^  the  mo- 
ney recovered  is  not  ailets  till  levied  by  execution.  Per  Qur^ 
I  Salk.  307.  in  pi.  6.  Hill.  2  Ann.  B.  R» 

iM^I  (G^.  a.  3)     Aflets.     What. 

Things    which    never   were    in    the  Teftator   or 

Executors. 

J.  iF  executor  merchandizes  with  tefiato^s  goodsy  and  makes  gain 
-*  thereof,  it  is  aflets.     Went.  Off.  Ex.  83. 

2.  Lamhsy  calves y  colts ^  {fJV.  bred  after  teftatof^s  deaths  of  the 
tcftator's  cattle,  are  aflets.     Went.  Off.  Ex.  83. 

3.  &o  W00/ growing  on  the  flieep  after  teftator's  death.  Went. 
Off.  Ex.  83. 

4.  If  the  executor  fubmits  to  arbitration^  the  debts  or  damages 
which  he  is  intitled  to  in  right  of  his  teftator,  and  the  arbitrators 
sward  a  releafe  or  difcharge  thereof,  this  being  his  own  voluntary 
a£l,  (hall  charge  him  in  the  fame  manner  as  if  he  had  releafed  or 
received  the  money.    Went.  Off.  Ex.  71* 

LcT.  306.  5.  If  the  plaintiff  (as  executor)  and  the  defendant yZ^^imV  all 

Korfcy  V.  eonifwerfies  relating  to  the  tefatot^s  ^ate  to  arbiiraiiony  and  arbi- 

S  "c.*ii-  trators  award  that  the  defendant  (hould  pay  the  executpr  300K 

judged —  and  there  is  a  cuftom  of  foreign  attachments  in  London,  that  if 

*i'^***'s'c*  ^  '"^^  ^^  commenced  againft  tl^e  executors  of  any  perfon,  any  debt 

«n/l^  *  *  which  was  due  to  the  teftator,  tempore  mortis  fuae,  might  be  at- 

Twifden  tached ;  yet  this  3  00 1,  although  it  be  affets,  and  (hall  charge  the 

^*debf  *'  executor,  fliall   not  be  within  the  cuftom ;   for  it  was  not  the 

n  not  at-  teftator's  at  the  time  of  his  death,  and  all  cuftoms  are  to  be  con<^ 

c*cbabJe,  ftrued ilriaiy.   Vent.  iii.  Hill,  aa  &  23  Car.  2.  B.  R«  Houiani 

tor  de  bonii  non  of  the  teftator  can  never  recover  the  debt,  and  the  cafes  of  aiTets  is  not  like  this;  fof 
this  ihall  not  b^  aflets  until  the  executor  receives  it,  and  judgment  for  the  plaintiff  nifi. 


(G.  a.  4)    AfTets. 
Pleading  Perfonal  Afle^. 

I,  tN  debt  againft  executor  the  jury  found  aflets  in  Ireland ;  per 
•*  tot.  Cur.  praeter  Walmfley,  aflets  in  Ireland  arc  aflets  hore^ 
and  fuch  aflets  may  well  he  found  by  jury^  though  their  faying  (in 
Ireland)  is  idle  and  void ;  and  adjudged  for  the  plaintiff  againft  the 
executor.  Cro.  J.  55.  pi.  28.  Mich.  2  Jac.  C»  B.  Richardbn 
V.  DowelL 

0.  It 


<2Ejrectttot0.  141 

1.  tt  (hail  not  be  intetided  that  an  executor  Ya^ fecial  ajpets^  (aa 
money  Teceived  for  lands  devifed  to  be  fold  for  payment  of  debtSs 
or  damages  recovered  in  trefpafs  for  goods  taken  away  in  the  life 
oftheteftator9&c.)unlefsitbefpeciaUy{hewn.  Cro«J.X52.  pL4* 
Mich.  4  Jac.  B.  R.     Gewen  v.  Roll  and  Noble. 

3.  Executor  was  fued  in  the  fpiritual  court  to  account  for  goods 
of  teftator's  omitted  in  the  inventory,  and  which  were  in  teftattn^s 
foffejfion  at  bis  death.  The  executor  pleaded  that  the  i?XA  goods 
were  difpofed  by  the  tejiator  in  his  life^  and  by  his  leave.  On  this 
plea  the;  fpiritual  court  gave  cofts,  for  that  it  was  a  confeflion  of 

more  affets  than  were  in  the  inventory.  8  Mod.  i68.  Trin.  9  Geo.    t  ^4^  J 
Hinton  v,  Parker. 

4.  hi  fci.  fa,  on  a  judgment  in  debt  to  have  execution,  the,//f* 
fendanfs  executor  pleaded  that  he  had  not  ajfets  over  and  above  what 

wotdd  fitisfj  the  former  jttdgments  pleaded^  and  held  a  good  plea  \ 
but  if  he  pleads  any  of  the  judgments  ill,  or  that  it  be  found 
againil  him  upon  iiTue  tried,  that  any  of  them  is  kept  on  foot  by 
fraud,  he  fhall  not  then  have  the  allowance  of  being  free  of  fuch 
%  judgment  till  aflets  defcend  to  the  value  of  the  other  judgments. 
Cited  by  Holt  Ch.  J.  12  Mod,  528.  as  Pafch.  23  Car.  Rot.  339, 
Walpole  V.  Prcttiman. 

5.  If  a  bond  due  to  a  ftranger  be  forfeited,  and  the  executor 
pleads  this  bond,  and  that  he  has  not  aflets  ultra,  it  is  a  good  re* 
plication  to  fay  that  the  obligee  vnmld  have  taken  part  of  his  money  in 
fully  and  it  fliall  be  a  bar  for  no  niore.  Vent.  354.  Paich^ 
33  Car.  2.  Bf  R.  in  cafe  of  Page  v.  Denton. 

6.  If  2n  executor  hzth  three  or  four  bonds  in  fuit  againfl  him  f  and  ibid.  50^ 
they  all  cofne  to  trial  at  once^  being  for  28 1.  a-piece,  and  the  exe-  Mich.4jtc, 
cutor  has  ajfets  only  to  pay  one^  yet  he  {hall  be  chargeable  to  them  Are.  S.'f.  * 
all,  therefore  he  fhould  have  confefTed  judgment  to  one  of  them, 

9Qd  that  he  might  have  pl^ded  to  the  other,  a  Show.  202.  pi.  207. 
Pafch.  34  Car.  ^.  B.  R.  Aqon. 

fl 

(G.  a,  5)     Suits  in  Equity  as  to  Aflets, 

\y  Tl/HETHER  a  copyhold  devifed  to  be  fold  by  executors  to  pay  debts^ 

^^    and  fold  accordingly  bv  aiTets  in  law  and  in  equity,  or 

;it  law  only.     Hard.  1 74.  Mien.  1 2  Car.  2.  in  the  Exchequer. 

Fanfhaw  v 

2.  Upon  a  bill  in  equity  the  Court  held  clearly,  that  if  land 
were  devifed  to  be  fold  by  executors  for  payment  of  the  tefiatot^s  debts ^ 
the  money  received  by  fuch  fale  fhould  be  ajfets  in  the  executors  hands, 
if  anadion  of  debt  were  brought  againft  them,  and  the  plaintiffs 
would  have  been  diunffled  if  all  the  land  had  been  fold ;  but  be- 
caufe  they  did  not  appear,  the  bill  was  retained.  And  afterwards 
by  agreement  the  parties  went  to  law,  upon  the  defendant's  con- 
fefling  that  he  had  received  28ool.  for  land  fold.  Hardr.  405. 
pi.  8.  Pafch.  17  Car.  2.  in  Scacc.  Burwell  v.  Corrant. 
.  ^  3.  The  fuit  is  to  recover  the  eftate  of  R.  A.  deceafed,  which 
13  come  to  the  defendant's  hands  to  fatisfy  a  debt  of  300I.  due  to 

the' 
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the  plamtiflF  from  the  faid  R.  A.^  The  defendant  inEfted  that  Ac 
plaintifF  ought  to  have  relief  in  this  court,  in  regard  the  afiets  m 
the  defendant's  hands  were  legal  aflets,  and  nothing  appeared, 
bat  that  the  plaintifF  had  her  proper  remedy  at  law,  having  not 
proved  any  thing  more  in  the  defendant's  hands* than  wasconfefled 
in  the  defendant's  anfwer.  But  the  plaintifF  in&fted  that,  this 
Court  hath  direBed  accounts  in  cafes  of  this  nature,  to  avoid  circuity 
ofaBionj  and  further  charge  and  trouble  of ftnts  s  and  that  this  Court 
being  pofFefFed  of  the  caufe,  and  the  parties  at  iflue  on  proofs, 
the  fame  was  as  proper  for  this  Court  as  at  common  law.  This 
Court  ordered  precedents  to  be  fearched,  where  this  Court  hath 
direfted  accounts,  ai)d  given  relief  in  this  cafe,  and  the  caufe 
coming  to  be  heard  on  the  precedents  and  merits  tl.cr:;of ;  and 
the  plaintifF  infiftcd,  that  there  is  fufficient  aiTcts  of  the  f aid  R.  A. 
come  to  the  defendant's  hands,  to  fatisfy  the  plaintifPs  debt  with 
C  243  3  ^'^  overplus.  This  Court  decreed  the  defendant  to  come  to  an 
*  account  for  the  cftate  of  one  B.  unadmiuiftered.  2  Chan.  Rep. 
37,  38.  21  Car.  2.     Alexander  v.  Alexander. 

4.  Equity  of  redemption  of  leafes  mortgaged  made  aflets  to  fa- 
tisfy a  judgment  creditor,  and  a  voluntary  deed tf  trufl  itX,  afide,  and 
decreed  that  all  the  trull  cflate  and  furplus  thereof,  after  pre- 
ceding debts  paid,  be  aflets  in  equity  for  payment  of  the  plaintiff. 
2  Chan.  Rep.  62.  23  Car.  2.  Barthrop  v.  Weft. 
It  is  part  5.  Money  due  on  a  mortgage  Aitzx^^  to  be  aflets  m  equity  for 

f^  j^  H'  P^y«^^"^  of  a  debt  by  finiple  contradl:,  but  the  perfonal  eftatc  to 
and  fliaii  *  ^e  firft  liable,  and  then  tlie  principal  and  intereft  due  on  themort- 
bc  aj>piie4  gage  (after  real  incumbrances  taken  olF)  {hall  be  liable  to  make  it 
iTJeY^fn*  S^^^'     Fin.  Rep.  236.  Mich.  27  Car.  2.     Bridgman  t. Tyrer. 

cafe  61' the  real.  Fin.  Rep.  351.  Pafch.   30  Car.  2.     Corfellls  v.  CorfcHis. 

6.  Lejfeefor  years  fuhjcFl  to  a  trtijl  devifeth  reJiJ^  iofior^m,  The 
ejlate  nvould  hut  pay  the  debts  ^  if  all  fold.  He  pays  the  debts  ^  and  re-- 
neweth  the  leafe  term  for  a  further  term,  it  being  a  church  leafe,  and 
offered  to  account  if  any  profits  would  arife  out  of  the  old  term  ;  and  ar- 
gued that  he  could  not  be  charged  farther,  for  if  he  paid  the  debts 
to  the  value,  then  the  property  was  altered  and  vefted  in  him  in 
his  own  right.  But  decreed,  that  the  executor  fliould  make  no 
tid vantage  to  himfelf,  and  ihould  account  for  the  new  leafe  as  well 
as  the  old.  Ld.  Keeper  afked,  if  the  executor  acquainted  ^thc 
church  with  this  cafe,  and  did  declare,  that  he  would  renew  and 
take  it  for  the  time  of  old  term  to  the  benefit  of  the  creditors  and 
executorfhip,  and  the  reft  for  himfelf.  2  Chan.  Cafes,  207,  208. 
Mich.  27  Car.  2.  Anon. 
But  where  ^,  Finch  Chancellor  faid,  he  would  not  make  a  leafe  for  years 

ancc'isUi^'  attending  the  inheritance,  to  be  afTets  in  equity,  where  it  is  not  fo 
the  pur-  at  law  \  and  where  fuch  a  leafe  is  in  the  purchafor,  and  the  in- 
chaibr,  and  heritance  in  truftees,  and  the  purchafor  dies  indebted,  fo  that  the 
in'truftau  ^^^^  in  law  will  come  to  the  executor,  and  be  affets  to  creditors, 
it  ic  other,  he  would  not  make  it  not  to  be  affets  in  equity.  2  Cha[n.  Cafes,  49. 
*iie,  if  they  Hin,  32  &  33  Car.  2.     Tiffin  v.  Tiffin. 

aredifpofed  -^  "''^ 

by  will  made  wiiLout  tbofe  circumflaoccs  which  the  ftatuce  agajaft  frauds  and  perjuries  requires  in  cafe 

of 
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©f  devifes  of  inhcrit^c^.     2  Chan.  CaffS,  55.  Trin.  33  Car.  «.  S.  C.  — — Vern.  t.  S.  C.  The 

term  in  the  laft  cafe  fliall  attend  the  inberitaace.  — ^ 2  Fiesm.  Rep.  66.  pi.  77.  S.  C.  heU  ac- 

cordmgly* 

8.  As  to  an  fquity  of  redemption,  if  A.  has  a  mortgage  and,  a  bond. 
North  K.  faid,  that  before  the  mortgage  fhould  be  redeemed  by 
the  heir,  the  bond  ought  to  be  fatisfied  5  but  he  did  not  know 
that  an  cquityv  of  redemption  (hould  be  afl'ets  in  equity  to  all 
creditors.  Vcrn.  Rep.  I74#  Trin.  35  Car.  2.  1683.  Creed  v, 
Covilc 

*  9^  A  purchafor  takes  a  term  in  a  trujleis  name,  and  the  inheritance 
in  his  QHjjn  ;  this  term,  unlefs  declared  to  attend  the  inheritance,  will 
beajfets  in  equity.  If  hc  takes  the  inheritance  in  a  tru lice's  name, 
and  a  term  in  his  own,  it  will  be  affets  at  law.  Vcrn*  188.  in 
pi.  188.  Mich,  1683.  in  cafe  of  Chapman  v.  Bond. 

io«  A.  and  B.  were  bound  to  C.  for  the  debt  of  A.**-A.  by  way  [  244  J 
of  indemnification  ajfigned  to  B>  a  term  for  years,  and  dies,  and 
makes  B*  executor^  B.  applies  the  perfonal  affets  to  difclurge  ijic* 
debt  for  which  he  was  bound,  fo  that  there  was  no  ptfrfonal  affets 
left  to  pay  a  creditor  by  Jtmpk  contraR,  who  prayed  to  have  the 
benefit  of  the  fccurity  to  B.  but  non  allocatur ;  for  it  was  in  the 
power  of  the  executor  to  apply  the  perfonal  aflets  the  one  way 
or  the  other.  2  Vern«  36.  pi.  29.  Hill.  1688.  Sprignel  v. 
Delawne. 

10.  A.  had  a  leafe  for  three  lives  to  him  and  his  heirs  from  the 
church,  and  mortgaged  it  for  99  years ^  if  the  three  lives  lived  fo 
long,  and  died,  the  mortgage  being  forfeited  \  decreed  this  mort- 
gage term,  which  would  not  have  been  affets  at  law,  to  be  fold  for' 
the  payment  of  debts.  2  Vem.  54.  pi.  50.  Pafch.  1688.  Arg. 
cites  it  as  decreed  in  Ld.  Nottingham's  time  in  Toole's  cafe. 

1 1.  If  one  feifed  in  fu  mortgages  for  99  years,  the  equity  of  rt^  ^n  equity 
danption  has  always  in  this  court  been  adjudged  affets.     Arg.  o/'^^^c^p- 
1  Vern.  55.    Pafch.  i688«    in  cafe  of  Baden  v.  the  Earl  of  dTymadr"^ 
Pembroke.  air-ts  in 

equity.  Arg. 
Vera.  173. 

12.  A.  on  fale  of  lands  takes  a  bond  from  the  purchafoi  to  pay  Chan.  Pi^c 
toy  fum  or  fums  of  money,  not  exceeding  500I.  as  A.  fhould  by  ^}?'^' 
nvUl  appoint.    Per  Cur.  A.  having  power  to  difpofe  the  500I.  mult  jLV'that 
be  looked  on  as  part  of  his  eftate,  and  decreed  it  to  be  affets  liable  a.  was  in- 
to  the  plaintifPs  debt.     2  Vern.  Rep.  319.  pi.  306.  Trin.  1694.  ?«'>ted  toB. 
Thomfon  v.  Towne.  anf^,  I,e. 

ing  his  near 
kJafman  A.  fettled  his  eilate  orahout  1 50 1.  a  year  on  himfelf  for  life,  the  reverS:)n  to  B.  and  his  heirs, 
and  B.  as  a  conridcration  of  fuch  fettlement  gave  a  bond  to  J.  S.  the  defendant  by  dircd^oo  of  A.  to 
ray  500 1.  to  fuch  perfon  or  petfons  as  A.  by  will  fhould  appoint.  A.  by  will  reciting  the  bond  to  be 
in  truft  for  him  ^ive^  the  500 1.  to  the  faid  J.  S.  and  makes  him  executor,  and  direds  him  to  pay  co  I. 
tQ  D.  to  bind  him'apprentice,  and  501*  more  to  fet  him  up,  and  20 1.  a  year  to  £•  for  life.  J.  S. 
fnes  the  bond.  B.  brjught  his  bill  to  fuLjedl  this  500!.  to  be  aHeis  to  py  the  300 1.  and  70 1.  more 
line  to  htm  from  A.  Ld.  Keeper  decreed  the  5C0L  to  be  allets  to  pay  B/s  debt,  and  he  to  retain  (o 
in«ich  to  fatiefy  himfelf,  and  pay  J.  S.  the  refidue,  and  on  appeal  to  the  Houfe  of  Lords,  this  drcree 
VMCon^rmed.— >S.  C.  cited  by  Ld.  Keeper,  as  decreed  ana  affirmed  accordingly.  2  Vern.  466. 
Mich*  1704.  in  pi.  425. 

13.  A.  having  a  power  to  charge  3000/.  on  his  ef  ate  fir  fuch  Chan.Prec. 
purpofis  as  he  fhould  think  fit,  by  deed  appoints  the  3000!.  as  a  j^^'  |''p 

collateral    becaufe'he* 
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Iiad  are«  Collateral  fecurity  for  quiet  enjoyment  of  an  eilate  he  had  folJ^ 
^^^^^,  but  the  appointment  to  be  void  if  no  incumbrance  appears.  A. 
^Ich  he  '  devifed  it  to  his  daughter ;  the  creditors  of  A.  brought  a  bill  to 
mishtde.  have  the  3 cool,  applied  to  payment  of  debts,  and  decreed  ac- 
w»t'tJTake  cordingly.  Per  Wright  K.  2Veru.Rcp.465.  pl.425,  Mich.  1704. 
place  of  ere.  LafTels  V.  Comwallis. 

dtton,  and 

Ikt  liad  before  made  an  appointment  which  fatisfied  his  power,  by  appointing  it  a  coihteral  fecunty* 

14;  A»  made  a  purchafe  of  a  Icafe  of  a  boufe  in  B**s  name^  and 

takes  a  declaration  of  truji  to  permit  A.  to  enjoy  for  life^  and  then  in 

truft  for  one  who  lived  with  him  as  his  wife,  and  was  reputed  as 

fuch.     Ld.  Wright  inclined  that  this  leafe  was  not  afTets  of  A. 

nor  liable  to  his  debts  after  his  death ;  for  when  a  man  purcbafeSp 

he  may  fettle  the  eftate  as  he  pleafes.     2  Vem.  490.  pi.  442. 

Hill.  1704.     Fletcher  v.  Lady  Sidley. 

I  Vera.  6«,       15.  On  a  queftion  in  Cane,  whether  the  widow  was  to  account 

63.  pi.  59*    to  executors  for  the  receipt  of  Tipping* s  water  ^  Ld.  Parker  declared. 

Car.  a.  in     that  if  the  fecret  ivas  imparted  to  her  by  her  hujhand^  then  it  became 

cafe  of  Jenks  a  matter  of  her  own  knowledge,  part  of  herlinderftanding,  which 

S  P^^^bu*!? '  ^^^^  ^"^^  ^  ^^'^^^  ^^^"^  ^^^ »  *^^  ^ffi^  ^^^^^^  *^^  ^^^  by  finding  the 

there*  faid  receipt  after  her  hu/band*s  deaths  or  bad  the  knowledge  communicated  to 

thefe  things  fj^f  L  anyfervant^  &c.  then  the  executors  were  to  have  the  benefit 

iS^noJ  a**'  <^f  ^^s  receipt.    Mich.  8  Geo.  Cane.    Tipping  y.  Tipping* 

sew  invention  for  which  a  man  hadi  a  patent,  for  that  may  veft  a  property. 

Order  was,  if  imparted  to  her  without  any  particalar  tnift,  then  flie  was  intitled  to  benefit  of  it,*  bot 
if  the  liBciet  was  lodged  in  her  on  any  truft,  then  fht  to  account  for  all  the  profits  ihe  had  made  thereof. 

C  245  J  16.  If  a  man  devifes  all  his  lands^  tenements^  and  hereditaments  in 
Daley  in  trufl  to  pay  his  debts  and  legacies^  and  the  teftator  has  fome 
freehold  and  fome  copyhold  lands  there,  only  the  freehold  lands  fhall 
pafs  \  for  his  will  mud  be  intended  of  fuch  lands  and  tenemicntg 
as  are  devifable  in  their  nature.  Secus  if  the  teftator  had  furren- 
dered  his  copyhold  lands  to  the  ufe  of  his  will,  becaufe  this  (hews 
he  did  intend  to  devife  his  copyhold ;  but  even  in  the  firft  cafe^  if 
the  freehold  were  notfufficient  to  pay  his  debts  ^  when  the  teftator  de- 
vifes all  his  lands  in  truft  to  pay  his  debts,  it  feems  rather  than  the 
debts  ihould  go  unpaid,  that  the  copyhold  ihall  in  equity  pafs. 
3  Wms.'s  Rep.  322,  323.  pi.  83.  Trin.  1734.  Heflewood  v. 
Pope. 

17.  An  advowfqn  in  fee  which  defcendcd  to  the  heir,  had  been 
adjudged  on  an  appeal  to  the  Houfe  of  Lords  to  be  aflets  to  paj 
debts  where  the  heir  was  bound.  3  Wms,'s  Rep.  399. 
Mich.  1735.  in  cafe  of  Robinfon  v.  Tonge. 


(H«  a)     In   what  Adions  an  Executor  may  be 

charged. 

[|.  |F  a  gaoler  fuHers  a  man  in  execution  to  efcape  and  dies,  his 
^  executors  ihall  not  be  charged  in  d^t  {ox  thisi  becaufe  they 

fcall 
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fliall  not  be  charged  wthoitt  fptdaltj.     •41    Afl".   15.  adjudged.  •Noy,  44. 
D.  15  Eliz.  saa.  25.]  ^^2:^ 

•greed  per  Curiam.— —It  lies  not  againft  the  executor,  becauf^  it  wai  founded  upon  a  tort  which  ao^ 
ricur  cua  perlgwi.     9  Rep*  87*  a.  cites  S.  C.  and  40  £•  3.  tit  Ekccucor,  74. 

[2.  If  a  Jberiff  levies  money  on  ajl,jh,  upon  an  execution  upon  S«tit# 
^  judgment^  and  doth  not  deliver  it  to  the  plaintiff  in  the  aftion,  ^^^^  ^^|jj 
and  dies,  aftion  of  debt  lies  againft  his  executor,  becaufc  this  is  Jhc  nom" 
not  grounded  upon  fuch  tort  which  is  called  tnaleficium^  viz.  a  ^^^ 
mere  tort,  but  upon  a  control  in  latv^  fcilicct,  by  receipt  of  the 
n:jfuyy  by  which  a  debt  accrues  to  the  plaintiff  by  implication  of 
the  law  upon  a  contra£l  in  law,  and  for  this  an  a^ion  of  debt  lies 
as  well  againft  him  as  againft  the  teftator.     P.  1 5  Car.  B.  R, 
adjudged  per  Cur.  this  being  a  matter  moved  in  arreft  of  judg- 
ment.    Packington  v.  Culliford.] 

3.  Writ  of  covenant  lies  againft  executor.  Br.  Executor,  pl.i6i. 
cites  T.  U  E.  3.  &  Fitzh.  Executor,  77. 

4.  The  biftiop  of  C  fuppofed  a  cu/lom  that  the  ornaments  of  th§ 
chapel  of  his  predeceffoTy  and  fuch  other  goods  as  he  received  of  the 
executors  erf  his  ^xcAtczfhityfiall  go  to  the  fucceffor^  and  that  fuch 
goods,  &c  came  to  the  hands  of  A.  and  B.  executors  of  his  pre- 
deceflbr,  and  prayed  fcire  facias  againft  them,  and  had  it,  and  the 
(heriff  returned  that  they  were  clerks ^  and  nihil  habiierunt  in  laica 
feodo^  by  which  fieri  facias  de  bonis  ecclefiafticis  iffued  to  the  bi- 
fhop,  who  fequeftered  certain  goods  of  the  executors.  Br.  Scire 
Facias,  pi.  106.  cites  21  £.  3.  48. 

5.  Detinue  againft  executors  is  by  reafon  of  the  bailment^  for  he 
who  had  the  poffeflion  againft  whom  the  a£lion  was  brought,  faid 
that  he  had  another  executor  not  named,  judgment  of  the  writs, 
and  the  plaintiff  confeffed  it,  and  was  nonfuited,  notwithftanding 
that  he  counted  upon  a  coming  to  his  hands,  &c.  Br.  Executors, 
pi.  28.  cites  41  E.  3.  30,  31. 

6.  Jnd  fee  14  H.  3.  23,  24.  there  it  was  adjudged,  that  in  de^    r  246  1 
tinue  again/I  feveral,  the  one  executor  alone  ihall  render  alone 

where  the  one  appears,  and  the  other  not  at  the  diftrefs,  quod 
nota ;  therefore  there  they  are  charged  as  executors.     Ibid. 

7.  Warden  fuffered  a  man  condemned  in  trefpafs  to  efcapcy  and  died, 
and  writ  of  debt  was  demanded  againft  the  executors  of  the  war-  ' 
den,  and  it  was  denied  per  Ingleby,  becaufe  there  is  no  fpecialty ; 
and  note,  that  the  ftatute  which  gives  debt  upon  efcape  is  R.  2. 
But  fee  Weftm.  2.  cap.  1 2.  which  gives  aclion  upon  the  efcape 
in  account,  and  therefore  it  feems  that  this  is  by  the  fame  equity. 
Br.  Efcape,  pi.  28.  cites  41  Aff.  jj. 

8.  Detinue  does  not  lie  againfl  executors^  unlefs  by  reafon  of  the 
f^ffeffioTiy  and  of  things  bailed  to  the  teftator.  Br.  Detinue  de 
biens,  pi.  1 9.  cites  1 1  H.  4.  46. 

9.  Executors  arc  not  charged  in  aftion  of  detinue^  umefs  by  the 
foffeffion  of  the  gpods^  and  not  bj  reafon  of  the  bailment y  quod  nota ; 
and  therefore  the  ad^ion  fhall  be  brought  where  the  teftator  died, 
and  not  where  the  bailment  was  made  to  the  teftator^  Br.  Exe- 
cutoxs,  pi.  10.  cites  3  H.  6.  35. 

to.  Executor 
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10.  Executor  fliall  not  be  charged  in  dcht/or  eating  and  drlni* 

ifig  of  their  teftator  ;  for  he  might  have  waged  his  law  contra  clfe*. 

where,  where  keeper  ofaprifon  brought  fuch  an  aElion  for  eating  and 

drinking  of  his  primner ;  for  he  may  not  ftarve  him.     Br.  ExCi* 

cutorsi  pL  79.  13  E.  4.  1 6* 

Notsthat  I  J.  Adlion  upon  the  cafe  was  brought  againll  an  executor  of 

rttled  in  B^  ^^^  promife  or  ajfumpfit  made  by  their  teftator  in  his  life  by  partd: 

R.  upon       but  it  is  held  that  it  is  error.     Br».  Executors,  pL  171.  cites 

writ  of  er-       12H.  8.  JI. 

ror  by  deli- 

beradoDy  la  H*  €•  thtt  aQion  open  the  cafi  lies  well  agajnft  the  executor  upon  the  ajfumffit  of  the  e^- 

tator^  if  they  have  9Skiu     Fitzherbert  J>  faid  clearly,  that  tliis  ii  not  law,  and  that  no  fuch  aftioo 

liet;  therefore^  ^ttssre )  for  37  H»  8.  agrees  with  Fiuherbext.     Br.  Adlion  fur  le  Cafe,   pL  4.  citts 

97  H.  8.  %i. 

And.  94*  IX.  /fttennt  upon  the  ftatute  23  H.  8.  was  brought  againft  cxe* 

^co^in  1^*  ^^^^^^  ^^^  judgment  obtained  by  teftator  by  verdift  on  a  falfc 
^Ifienlu!^    oath.    D.  201.  b.  65.  Trin.  3  £liz.     Auftinv*  Baker. 

Sy.pl.  13a.  .  ^ 

S*  £•  accordingly.^— -Co.  Litt.  294.  b«  S.  Cp 

Cro.E.  555.       13,  If  the  executor  of  a  lejfee  for  years  ajfigns  over  his  intereft,  ac- 
^11.  s.c.  ^Jqjj  Qf  ^^^  Jops  ijg  againft  him  for  rent  due  after  the  affignment. 

iKid  accord-  And  if  a  lefTee  for  years  afligns  over  his  intereft,  and  dies,  the  exe* 

ingiy  by  cutOT  (hall  not  be  charged  for  rent  due  after  bis  death ;  for  by  the 

tioa  ^bnt  death  of  the  leflce  the  perfonal  privity  of  the  contract  as  to  the 

Popbam  e  a£lion  of  debtm  both  cafes  is  determined.     3  Rep.  24.  a,  the  rc^ 

contra  j  but  porter  cites  it  as  unanimoufly  agreed  by  Popbam  Ch.  J.  Clench, 

B»Dnbef4r  Gawdy ,  and  Fenner,  Juftices^  Trin.  3  7  Eli?.  B.  R.  in  cafe  of  Over* 

adTJfement  ton  and  Sydhall. 

be  hdd  ac- 
cordingly, and  judgment  for  the  defendant. -~Poph.  lao.  S.  C.  held  accordingly.— 'Coldfi).  rzo. 
pi.  6.  S«  C.  held  by  three  juftices,  hue  Popham  e  contra.— —But  fee  Hellier  ▼.  Cafebert,  and  Cog* 
hill  V.  Freelove  c  contra. 

14.  Jiebt  againft  an  executrix  on  an  arbitrement  made  in  the 

dme  of  teftator  does  not  lie,  becaufe  the  teftator  might  have 

waged  his  law.     Cro.  £.  557.   pi.  12.   Pafch.  39^12.  B.  R. 

Hampton  v.  Boyer. 

Adionof  i^.  Executor  canpot  be  charged  in  a£tion  of  account,  but  at 

To^iSi  lie  *^  f^^^  of  *^  '^^"g  °"^y-    '  ^  ^^P-  ^9-  ^-  H^-  4  J*<^'  '^  *^  ^ 

againft  ex.     of  Devonftilre's  pafe. 

*  cotor  nor 

adminiftrator;  for  the  law  docf  not  intend  them  priry  to  the  account,  fald  (0  be  clear  law.    D.  a3.  a« 

pi.  145.  Tria.  a8  H.  8. 

•  C  247  3 

1 6-  An  aAion  of  debt  lies  againft  an  executor  of  a  leflce  for 
years,  for  rent  arrear  after  the  death  of  die  leiTee,  though  the 
executor  never  entered  nor  agrecd|  becaufe  he  reprefents  the  per- 
£bn  of  the  teftator,  and  though  the  rent  exceeds  the  profit  of  the 
land,  yet  the  executor  cannot  waive  the  land,  but  ihali  be  charged 
with  the  rent.  Yelv.  103.  Mich.  5  Jac.  B.  R.  agreed  by  3  juf- 
tices.  Houfe  v.  Webfter.  And  cites  the  opinion  of  Afcue, 
21  H.  6.  24,  and  11  H,  4.  oontraj  but  they  were  denied  to  be 
law. 

17.  TwQ 
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17.  T^o  retain  an  attorney.  Both  dk.  The  executor  or  ad*-' 
mmi/lrator  of  furvtvor  fhall  be  chargid  ortfyy  and  not  the  executors 
of  both  5  for  a  perfonal  contraB  furvivis  of  both  parties,  othferwife 
of  real  contrads,  as  warranty ;  and  on  a£):ion  againft  executors  of 
both|  they  pleaded  jointly,  and  judgment  for  the  attorney,  but 
ilayed  on  motion,  becaufe  the  executor  of  furvivor  was  only 
chargeable,  notwithftanding  the  pleading  and  admiflion  of  the 
parties.  .2  BrownL  99.  Trin.  9  Jac.  in  a  note  cites  16  H.  7. 
13.  a.  and  3  Rep.  Sir  William  Herbert's  cafe,  and  30  £•  3.  4. 
17  E.  3.  8. 

18.  In  afTumpfit  againft  an  executor,  the  plaintiff  declared  that  ^^'  J* 
the  teftator,  in  confideration  of  3I.  paid  to  him,  had  pramifed  to  jawccVr!^ 
deliver  upfuch  a  iond,  i»  which  the  plaintiff  nvas  bound  to  him,  isfc.  Charter  S. 
and  averred  that  he  paid  the  3L  and  that  teftator  had  not  delivered  rh^B^*^! 
the  bond,  but  had  put  the  fame  in  fuit.     After  a  verdi£b  for  plain-  ,  difference 
tiff,  it  was  objected  in  arreft  of  judgment,  that  an  affumpfit  would  between  a 
not  lie  againft  an  executor  upon  fuch  collateral  promife  of  the  JJ^*"'^!!** 
teftator,  but  adjudged  in  B,  R.  that  it  would  j  whereupon  a  writ  tenl  aa*' 
was  brought  in  the  Exchequer-chamber,  and  there  the  judgment  ^.^ » pro* 
was  affirmed  by  fix  juftices  againft  the  opinion  of  Tanfield  ;  and  "*^^^' 
faid,  that  if  there  had  been  a  deed  of  covenant  in  this  cafe,  an  a£^ion  money, 

of  covenant  would  lie,  and  that  the  reafon  is  the  fame  upon  a  which  is  a 
promife  of  the  teftator,  where  he  had  received  a  valuable  con-  lj^^["^ 
fideration.     Palm.  329.  Hill.  20  Jac.     Carter  v.  Foffett.  utor  for  the 

not  doing 
whereof  aAion  lies  againft  the  evecotor.  But  Hobert  and  all  the  other  juftices  of  C.  B.  and  barons  of 
th?  Exchequer  held  that  there  is  no  difference,  but  that  in  either  cafe  the  action  is  maintainable  againft 
the  exeb^tors  on  a  promife  of  the  teftator;  and  fo  it  has  been  often  adjudged  in  this  king^s  time,  thougli 
it  was  held  ocherwiie  in  Queen  Elisabeth's  time,  and  divers  judgments  reverfed  for  this  caufe,  but  that 
of  late  the  opinions  of  bom  Courts  are  reconciled,  and  refolvcd  that  the  adion  lies  againft  the  executor 
as  well  in  the  one  cafe  as  in  the  other ;  and  the  judgment  was  affirmed.  ■  Jo.  x6.  pU  3.     Fawfet 

T.  Carter,  S.  C.  and  judgment  in  B.  R«  affirmed  in  Cam.  Scacc. 

19.  Action  lies  not  againft  executor  for  a  trefpafs  committed  by 
teftator,  upon  the  goods,  per/on,,  or  lands  of  another.  For  a^io  per'" 
fonalis  moritur  cum  perfona.     Went.  OflF.  Ex.  126. 

ao.  lijberiffy  gaoler,  or  keeper  of  a  prifon,  yj/^frx  an  efcape  of 
one  in  execution  for  debt  or  damages,  and  dies,  no  a£^ion  lies  \ 
for  this  is  in  nature  of  a  trefpafs.     Went.  Off.  Ex.  126. 

21.  Adlion  lies  not  (as  he  thinks)  againft  executor,  for  tcf- 
tator's  carrying  anvay  his  corn  and  hay,  without  fetting  out  the 
tithe,  though  the  treble  value  be  recoverable  againft  him  in  an 
aftion  of  debt ;  for  by  tcftator's  dying  before  recovery,  the  adlion 
is  gone,  even  though  the  teftator  was  a  Icffee  for  years,  fo  as  his 
cftatc  come  to  his  executor.     Went.  Off.  Ex.  127. 

22.  If  A.  arrejls  B.  at  the  Jtdt  of  I.  S.  without  the  privity  of 
L  S,  or  his  affent,  and  dies,  his  executor  is  not  liable.     Went. 
Off.  Ex.  127. 

23.  If  A.  he  fubpoenaed  to  appear  as  a  ivitnefsy  and  has  his  charges    [  248  } 
tendered  him,  but  does  not  appear,  and  then  dies,  aftipn  lies  not 

againft  his  executor.    Went.  Off.  Ex.  127. 

24.  The  plaintiff  demifed  a  mcffuage,  with  a  garden,  in  the  Jo.  aii- 
parifli  of  St.  Martin's  in  the  Fields,  adjoining  tp  the  plaintiff's  Jdiu^JitL 
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Terence  ii 
between  a 

covenant  in 
deed  and 
a  covenant 
in  law,  and 
that  in  the 
Uft  cafe  it 
does  not  lie 
againfl  the 
firft  lefTee 
after  the  af- 
fignment ; 
but  upon  a 
coUateni 
covenant  it 
lies  only 
again  ft  the 
iix&  leiTre. 


Jo.  430.  pi. 
a.  Perkin- 
fon  V.  Gili. 
ford,  S.  C. 
and  judg' 
ment  ac- 
cordingly 
nifi. 

Sec  tir.  Debt 
(K)  pi.  17. 
»id  the 
Qotes  there. 

Sid.  8S. 
pi.  5.  S.  C. 
and  S.  P. 
by  Twifden 
J.  who 
laid  chat 
it  had -been 
lately  ad. 
judged  lb  in 

C.  B 

Keb.  544. 

pU  19.  s.  c 

Kaym.  72. 


€recutoru^ 

houfe,  to  the  teftator  fot  2i.  years,  who  by  indenture  covenailt* 
ed  for  him,  his  executors,  and  afligns,  thaf  he  would  not  erc£k 
any  building  in  the  garden  to  prejudice  the  plaintifPs  lights  in  his 
houfe,  and  that  the  aiEgnee  of  the  faid  teftator  contrary  to  the  co- 
venant had  ere£^ed  an  houfe  in  the  faid  garden  to  the  prejudice  of 
the  plaintiff's  lights  in  his  houfe  ;  the  defendant Taid,  that  the  leflee 
afligned  over  his  term  to  J.  S,  who  paid  the  rent  to  the  platntifft 
and  that  he  accepted  of  him  for  his  tenant,  and  fo  the  adion  did 
not  lie  againil  the  executor  of  the  fird  leflee,  the  privity  of  the  co« 
Tenant  being  determined  ;  and  fo  alfo  covenant  doth  not  lie  againfi 
him.  Refolved,  that  in  regard  it  is  an  exprefs  covenant  that  he 
{hall  tiot  build,  it  ihali  bind  him  and  his  executors,  and  no  aflign* 
ment  nor  acceptance  of  the  rent  by  the  hands  of  the  aflignee  (hall 
bar  him  of  fuing  jiim  or  his  executors  upon  an  exprefs  covenant, 
and  it  was  adjudged  for  the  plaintiff.  Cro.  C.  188.  pi.  8.  Pafch. 
6  Car.  B.  R.  Bachelor  v.  Gage. 

25.  Where  ^  Jberiff  levies  money  upon  goods  hy  virtue  of  an  exe^ 
cutloti^  and  dies  before  he  pays  it  to  the  plaintiffs  his  executors  are 
chargeable  $  for  it  is  not  a  perfonal  wrong,  which  moritur  cum 
peribna;  .but  when  the  money  is  levied  it  is  a  duty  for  which  his 
executor  ihall  be  liable  in  an  a£^ion  of  debt,  and  the  defendant  in 
the  firft  a£tion  is  difcharged,  and  fo  is  his  executor,,  and  may  plead 
it  againil  any  new  execution  to  be  awarded  again  ft  him.  Cro« 
C.  539.  pi.  3.  Pafch.  14  Car.  B.  R.  Perkinfon  v.  Gilford. 
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2.d.  Debt  upon  the  ftatute  of  V[C\m9itx%  for  fifths  againft  an 
cutor.  The  defendant  pleads  nil  debet,  and  verdi<£i  for  the  plain- 
tiff. Stroud  moved  for  the  defendant,  that  this  a6lion  fliall  not 
charge  the  executor,  not  being  a  duty  in  the  teftator ;  but  by  the 
Court,  the  executor  is  chargeable,  hecaufe  it  was  a  duty  in  the  tefta-* 
tor,  but  it  lies  upon  the  ftatute  of  2  £d.  6.  for  tithes  \  and  judg- 
ment was  given  for  thg  phintifFby  the  whole  Court.  Raym>  57,  58. 
Mich.  14  Car.  2.  B.  R.    Hole  v.  Bradford. 

,  aJjornatur.  Ibid.  356.  pi.  45.  S.  C.  adjudged  for  the  plaintiff.    ■    -S.  C.  cited  Ai%^ 

\ 

27.  Efcape  lies  not  againft  the  executor  becaufe  the  a£lion  is 
founded  ex  deli^o,  but  it  lies  upon  the  ftatute  2  £d.  6,  for  tithes  r 
and  judgment  was  given  for  the  plaintiff  by  the  whole  Courts 
Raym.  57,  58.  Mich.  14  Car.  2.  B.  R.  Hole  v.  Bradford. 

28.  The  plaintiff  delivered  a  cow  to  R.  B.  to  keep  in  his  pa/lure^ 
nvho  fold  the  cow,  and  converted  the  money  to  his  own  ufe.  After- 
wards he  made  W.  B.  his  executor  and  died,  and  an  aflton  on  tha^ 
cafe  being  brought  againft  the  executor,  the  plaintiff  had  a  ver*- 
didl  'j  but  jthe  Court  faid  this  was  a  torty  and  that  the  executor  oiigift 
not  to  be  charged  with  it.  Raym.  71.  Hill.  14  &  15  Can  2.  B.  R* 
Baily  V.  Birtles. 

29.  There  was  a  fuit  in  the  fpirltual  court  for  double  damages 
againft  the  teftator  on  ftat.  2  E.  6.  cap.  13.  for  not  fctting  out 
titlits,  pending  which  fuit  he  died,  and  afterwards  they  fued  his 
executor  for  double  damages  ^  but  adjudged  in  B.  R.  that  he  was 

io    '  not 


not  cWgcable,  becaufe  this  was  a  perfonal  wrong  done  by  thd  wo»w  aot 

teftator,  for  which  by  the  common  law  his  executors  fliall  not  {Jfeiing'  **"* 

juifwer;  per  Windham  and  Keeling  J.  i  Sid.  i8i.  pi.  20.  HilL  doubted* 

J  c  &  16  Car.  2.  Bi  R.    Wcckcs  v;  Truflell;  -R.ym. 

•^  95.  WiJki 

▼.  RaiTeU,  S.  C.  a  prohibition  wit  deiuc4» 

30.  Executors  are  bound  by  covenant  of  apprenitcejbip  to  teach 
the  apprentice  his  trade,  and  they  ought  to  fee  the  apprentice 
taught  his  trade ;  and  if  they  are  not  of  the  trade,  they  ought  to 
affign  him  to  another  who  is  fo,  that  he  may  be  taught  according 
to  the  covenant.  Lev.  177*  Trin.  17  Car.  2.  B.  R.  Walker  v. 
Hull. 

31.  If  tht  fame  per/on  is  heir  and  executor ^  he  may  be  charged  in 
feveral  anions  as  heir  and  as  executor  by  the  fime  perfon  for  tht 
tame  debt.  3  Lev.  303,  304.  Pafch.  2  W.  &  JVI.  in  C.  B.  Haight 
V.  Lanham  &  Ux'. 

^  32.  4^5  ^-  ^ M.  cap,  20.  f*  3.  enaBs  tkit  no  judgment ^  not  Made  prr- 
doggeted  as  dire&ed  f.  2.  Jhall  have  any  preference  again/l  executors  or  P^^*^  ^^ 
adminifiratorj  in  their  adminiflration.  ^p,  '^g^* 

33.  Executor  ot  adminiftrator  {ball  be  puniihed  for  nvqftey  whe- 
ther vfJuntary  or  permifftvey  though  treble  damages  are  recoverable 
in  it.     i2M!od.  371.  Pafchi  12W..3.  per  Cur.  Arg.  Keeling  v. 
Morrice,  cites  i  [i]  And.  51,  52*  ph  38.  5  Co.  Hai'gravc's  cafe, 
,  AU.  42. 

04.  4  £s*  C  Ann.  cop.  16.  /I  27.  gives  account  againfi  executors  of  By  flic  ^* 
guardians  J  bailtffsy  and  receivers,^  and  for  one  jomtenatit  or  tenant  tn  juncndmcnt 
commony  his  executors  and  admini/lraiorsy  again/i  the  other  as  hailiff^  of  the  law 
and  agtnnfi  the  executors  or  adminiftrators  of  fuch  jointenant  or  tenant  iti«cnaaed| 
m  common^  o£  account 

may  be  brou^t  againft  the  balliflr  or  receiTer  for  reoeWing  more  than  hit  juft  Aare,  and  an  action  of 
account  vras  broa^t  upon  thii  (tatute  a^ainft  the  defendant  as  bailiff  ad  mftrchandisandum,  who  waged 
Jkts  law  ;  aod  upon  demufTer  it  was  objeded,  that  wager  of  law  would  not  lie  in  account  againft  a  bai- 
'  liff  ad  merchandizandum ;  'bat  if  fuch  action  hafl  been  brought  agiinft  a  receiTer,  and.  the  plaintiff  did 
v>x  fiiew  by  whofe  hands,  there  wager  of  law  would  lie|  and  fo  ic  was  adjudged  in  this  cafe  for  tbi 
plaintiff. 

m 

35.  If  in  executor  takes  pofleffion  of  a  temi  of  the  teftator's,  l*'"  a*»<"f<* 
and  an  aftion  is  brought  agaxnft  him  in  the  dehet  and  deiinet/or  ["  ^^^^  ^^ 
^enty  or  an  aftion  of  covenant  for  not  repairing^  he  cannot  plead  aflets  ultra 
plene  adminifitavit,  for  that  confcfles  a  mifapplication,   fincc  no  ^^"^  "^'^^ 
other  payment  out  of  the  profits  can  be  juftified  till  the  rent  is  f^ch  judg- 
anfwered  ;  but  if  the  rent  is  fnore  worth  than  the  land,  the  defendant  ments,  bc- 
may  difclofe  that  by  fpecial  plealding,  and  pray  judgment  whether  ^*'*^* '" 
he  ihall  be  charged  otherwife  than  by  detinet  only  ,•  per  Parker  ^J!^  f^*rphn 
Ch.  J.  and  Powell  J.    i  Salk.  317.  pi.  25.    Trin.  9  Ann.   B.  R.  of  the  pro- 
Buckley  v.  Pirk.  fits  (rent 

'  and  repairs 
dedttded)  is  all  that  is  afiets,  and  liable  to  the  jodgmants,  and  ths  reft  are  fo  appropriated  to  tha  payment 
and  repairs  at  not  to  bceshaufitd  by  debts.     10  Mod.  12.  Mich.  9  Aon«  B^  R.  fitfcldey  ▼.  Pirk. 
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{ti.  a.  2)    Chargeable;   in  what  Cafes^    though 

not  named. 

I,    ^  Covenant  lies  againft  an  executor  in  every  cafty  although  he 
•"  be  not  named^  unlefi  it  is  to  be  fuch  a  covenant  as  is  to  he 

performed  by  the  per/on  of  the  tefiatory  which  they  cannot  peffirm. 
r  250  ]    Cro.  £•  553*  pK  3.   Pafch,    39  Eiiz.   B.  R.  in  cafe  of  H^de  r. 

Windfor  (Dean  and  Canons). 
Keb.  761.  2*  Teftator  nvas  bound  to  infiruB  an  apprentice  in  trade  for  feven 
wJf '  rth  y^^^^  ^^^  likewife  bound  to  find  him  meaty  drink y  toV.  and 
V.  Guy,  iodgingy  during  the  term.  The  Court  held,  that  the  apprentice  re- 
s.  c.  Hyde  mained  apprentice  to  the  executor ;  for  though  he  cannot  inftrud 
tWi^'^^cral  ^^^  '^  ^^  trade,  yet  he  may  find  him  meat  and  drink  during  the 
covenant  to  feven  ycars,  and  that  the  word  (term)  does  not  determine,  but 
inftroais  outlafts  the  life  of  the  teftator  as  to  this.  Sid.  216.  pi.  21.  Trin* 
BUd«A^   »6  Car.  2.  B.  R.     Wadfworth  v.  Gye. 

although  there  be  no  particular  cuftoniy  as  in  London  efpecially,  fince  5  Elix.  to  which  the  Coait  is* 
clined  ;  fed  adjornatur.— —Ibid.  8xo.  pi.  104.  S.  C.  all  the  Court  inclined,  that  had  it  been  only  to 
inftniA  and  tind  meat  is  not ;  and  if  it  were»  yet  the  breach  is  fu£iciently  afligned  if  cither  p«t  ia 
true,  as  heie>  in  turning  them  out ;  judgment  for  the  plaintiff. 

3.  But  afierwardsy  where  teftator  covenanted  to  teadi  an  ap- 
prentice his  trade,  and  died,  and  covenant  was  brought  againft  lus 
executor,  after  a  verdi£k  for  the  plaintiff  it  was  moved  in  arreft  of 
judgment  that  this  was  a  perfonal  covenant  of  teftator,  and  did 
not  oblige  the  executor,  but  the  mafter  only  during  his  life ;  but 
adjudged  that  the  executor  nvas  likenvife  boundy  for  he  ought  to  fee  the 
apprentice  taught  his  trade y  and  if  he  nvas  not  of  the  fame  tradcy  then 
to  turn  him  over  to  another  who  isy  fo  that  ne  may  be  taught  ac- 
cording to  the  covenant,  i  Lev.  177.  Trin.  17  Car.  2.  B.  R. 
Walker  v.  HuU. 


(H*  a.  3)    Charged  upon  Covenant  or  Agreement^ 

&c.  of  the  Deceafed. 

I.  |F  a  man  demifes  fheep  or  other  fhch  of  cattUy  or  any  taher  goods 

perfofialforany  time,  and  the  hffee  covenants  for  him  and  his  of 

figns  to  leave  themy  &r.  at  the  end  of  the  term  in  as  good  condition  as  he 

found  themy  and  afterwards  he  aj^tgns  over  the  flock  of  cattle  and  dies^ 

Chis  being  merely  a  chofe  en  adion  in  the  perfonalty  cannot  bind 

any  but  himfcif,  his  executors  or  adminiftrators  who  reprefent 

him ;  fo  of  a  leafe  of  a  boufe, .  and  a  ftock  or  fum  of  money. 

5  Rep.  16.  b.  Paich.    25  Eiiz.  B.  R.  the  third  refolution  in 

Spencer's  cafe. 

2.  If  one  covenants  to  pay  lo/.  debt  lies  againft  him  or  his  <xe- 
^utors,  as  40  £•  3.  and  28  U.  8.  Dyer  are^  but  if  he  doth  cove^ 
ftant  thai  iie  eteecytors^tall  pay  xo/.  an  a^oo  Uc«  not  againft  them. 

Ji-  Cro. 


Cio.  E.  232.  pi.  a.  Pafch.  33  Eliz.  C.  B.  in  cafe  of  Perrot  r. 
Attftin. 

3I  The  cafe  was,  A.  eovenanted  mth  B.  to  put  his  fan  an  appren^  CoTcnttjt 
tlce  to  C.  or  otherv)\fe  that  h'u  executors  Jbould  pay  20 L     A.  doth  not  ^^,^^^ 
put  bis  fon  apprentice  to  C.  and  dies.     Refolved,  that  debt  lies  not  upon  a 
againft  the  executors  of  A.  for  it  cannot  be  a  debt  in  the  executor  r"'*?^ 
where  it  was  no  debt  in  the  teftator.     Ibid.  the^^tor 

covenanted  Co  be  accountable  for  all  Tuch  monkt  as  ibould  be  charged  by  the  covenantee  to  be  paid  to 
J.  S.  Lev.  47.  Mich.  13  Car.  1.  B.  R.  Brice  v.  Canr,  Emeribn  dt  ai*. '  ■  ■  Cio.  J.  570. 
contray  for  the  goods  of  teAator  are  only  chargeable^  which  he  may  well  bind*     Goodwin  v.  Goodwin. 

4.  W.  being  lord  of  a  manor  covenanted  for  bimfelf^  bis  beirSf 
and  executors,  within /even  years,  upon  requefi  to  convey  a  copyhold  to 
the  plaintiff  for  life,  fecundum  confuetudinem  mamrii.     The  cove- 
nantor died,  and  the  plaintiff  required  his  executor  to  convey^he  co*    [  ^5  ^  ] 
pyhold,  which  he  refufed,  and  thereupon  he  brought  the  adiion. 

It  was  obje^ied,  that  the  declaration  did  not  fhew  what  eftate  W. 
had  in  the  manor,  and  therefore  it  (hail  be  intended  a  fee-iimple ; 
and  if  fo,  then  the  requed  ought  to  be  made  to  the  heir,  and  not 
to  the  executor ;  but  per  Dodderidge  J.  it  (hall  be  rather  intended 
that  he  had  only  an  eftate  for  yiears,  and  that  the  executor  repre^* 
fents  the  perfon  of  the  teftator  as  to  the  performance  of  thofe  co«> 
venants  which  he  was  bound  to  perform,  which  he  ought  to  dOf 
though  the  teftator  had  no  eftate  at  all  in  the  manor  \  and  aU 
agreed  that  the  requefl  to  the  executor  is  good,  and  that  his  not 
performing  it  was  a  breach  of  covenant ;  and  judgment  was  given 
for  the  plaintiff.  2  Bulft.  158.  Mich.  11  Jac.  Thurfeden  v* 
Warthen's  executors. 

5.  In  the  cafe  of  a  mortgage  of  a  Jhip^  whttt  the  fbip  was  taken 
at  fea,  and  there  was  tto  covenant  for  payment  of  the  mofiey,  and 
ihough  the  fliip  could  not  properly  be  faid  to  be  in  nature  of 
a  pawn  or  depofitum,  fince  the  mortgagor  had  failed  with  the 
fame  to  fea,  neverthelefs  the  executors  of  the  mortgagor  were  decreed 
to  pay  the  money  for  which  the  fliip  was  mortgaged.  3  Wms.'ai 
Rep.  360.  cited  as  decreed  by  Ld,  Harcourt,  Trin.  1735.  King 
V.  King, 


(H.  a.  4)     Chargeable. 
On  Promifes  made  by  himfelf. 

I.  'X'HE  defendant  being  executor  to  a  debtor  of  the  plaintiff,  did 
*  prdmife  that  if  he  did  take  upon  himfelf  the  admini/lration  be 
would  pay  him  his  debt;  but  this  was  held  no  confideration,  being 
moved  by  Holt  in  arreft  of  judgment.  Freem.  Rep.  434.  pi.  585, 
Mich.  1676.  B.  R.  Day  v.  Caudrey. 

2.  29  Car.  2.  cap.  3.  /  4.  Executor  fball  not  be  charged  on  a  pro^ 
mife  or  agreement  to  anfwer  damages  out  of  Ins  rum  eftate^  ttniejs  if 
writing  figned. 
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(H.  df  5)     Favoured,  indemoified,  or  charged^ 

In  refpedl  of  the  Fund  out  of  which  Legacies  are  to 
arife  diminifhing  in  their  Value* 

I.   A     Made  his  will,  and  gave  feveral  legacies^  and  made  B. 

•^*  •  his  kinfman  executor  and  refiduary  legatee ;  great  part  <if 

f)is  (/late  conned  in  Eaft  India  Jiocky  and  he  by  his  will  direhed  his 

'     executor  to  turn  his  eftate  into  money  asfoon  as  conveniently  might  be  : 

Eaft  Indizjlock  bore  then  a  good  price,  and  feveral  of  the  legatees  called 

for  the  legacies,  and  the  executor,  taking  the  eftate  to  be  fufficient 

to  pay  all,  gave  them  bonds  for  their  legacies,  but  kept  the  floch  fo 

long  till  it  fell  io  low  that  he  had  not  aflcts  to  pay  the  legacies,  and 

the  executor  brought  his  bill  to  have  thofc  to  wnom  he  had  given 

bonds  for  their  legacies  to  abate,  and  that  thofe  that  were  unpaid 

{352]    might  take  their  legacies  in  proportion  at  the  rate  the  ftock  was 

then  at  \  biit  Ld.  Keeper  would  not  give  him  any  relief  againft 

thofe  that  had  bonds ;  and  as  to  the  others,  he  was.  to  anfnuerjor 

the  flock  at  the  value  it  nvas  of  at  the  end  of  the  year  after  teftatof^s  deaths 

Abr.  Eq«?  Cafes,  239.  Hill,  1702.    Kegling's  cafe, 

"(I.  a)  In  an  Action  brought  againft  Executors,  how 
the  Plaintiff  ought  to  demean  [or  plead]  for  Debt 
of  Teftator, 

[  I.  tN  an  adion  upon  the  cafe  upon  a  contra£l  made  by  the  teCi 
'  ^  tator,  the  plaintiff  need  not  aver  that  the  defendants  have 
pffets  to  pay  legacies.  9  Rep,  90.  b,  Pinchon's  CASE,  PI.  C.  182.  b, 
adjudged,  Norwood  against  Read,] 

[2.  3  Eliz.  9  Rep.  90.  b.  In  a£lion  upon  affumpfit  by  teftator 
for  payment  of  a  debt,  adjudged  that  he  need  not  aver  that  exe* 
cutor  has  affets  to  fatisfy  the  debts  of  the  teftator,  J 

Upon  Affumpfit  by  the  Executor. 

•  _    _  _ 

Andinfuch  [3.  9  Rep.  94.  Bane's  cafc.  The  executor  promifed  to  pay  a 
ou^*h*^*o  b  ^^^  (^^^  ^^  ^  teftator)  at  Michaelmas  next,  if  he  xuould forbear  tq 
iotd\n\is  fue  him  befhre.  In  aftion  upon  this  affumpfit,  the  plaintiff  need 
own  name,  not  aver,  that  tlje  executor  had  affets  to  the  value  of  the  debt  at  the 
mlnd^ii^'u  -  '^^  ^^  ^^^  affumpfit,  for  the  law  •  intends  that  he  had.] 

on  hit  own  contra^.  ]n  efTcdV  the  forbearauceis  the  connderatloo  of  the  promire,  becaofe  wUhoat  for- 
bearancc  no  advantige  could  be  t^Len  of  this  promife.  Per  Parker  Ch.  J*  and  to  this  opinion  the  tdOt, 
of  the  Court  inclined.     Sed  adjornatur.   loMod.  154.  Trin.  13  Ann.  johnfonv.  Gardiner. 

*  Otherwife  he  would  not  have  made  any  fach  promife*  Cro*  J*  6c2«  pi*  27*  Mich.  1%  Jac.  B*  K* 
Bwd  T.  B«r4«-*— 6x3*  Bo9Cb  T*  CromptoA*  S*  P« 

4.  lo 


©rmitottf.  »5a 

4*  In  debt  againft  executors^  if  it  be  founded  upon  a  true  caufe^  he 
mayfuffer  a  recovery  by  nient  dedire^  and  (hall  have  thereof  allowance 
in  adion  broaght  againil  them  by  another  to  plead  this  execution. 
Br.  Executor,  pi.  sll.  cites  9  £.  3. 1 2.  3 14.  Per  Littleton,  Chocke^ 
and  Brian. 

5.  So  where  they  confefs  the  aSfion^  if  it  be  true.     Ibid. 

6.  A  man  bought  wares  of  another,  and  J.  S.  promifed  that  if  ^P^  J'*|"« 
the  vendee  did  not  pay^  that  he  ivouldy  and  after  the  vendee  diedy  and  pjowden  PU 
did  not  pay^  and  J.  S.  made  executors,  and  died,  and  the  vendor  C.  i8a. 
irougbt  a£lion  upon  the  ca/e  a^ainji  the  executors  of  J.  S.  upon  the  ^^'-^  ^l^^ 
affumpfit  of  the  teftator,  and  averred  that  they  have  affets  to  pay  cafe  of  N«. 
the  debts  and  legacies,  and  to  fatisfy  this  fum,  and  the  action  wood  ▼. 
awarded  good  by  award  in  B.  R.  in  the  time  of  Fineux  j  but  ^g^^^'j  Jul 
low  it  is  doubted  in  that  court,  and  C.  B.  was  always  of  opinion  themtopae 
that  the  aftion  does  not  lie.     Br.   A£tion  fur  le  Cafe,   pi.  106.  this  cafe  out 
dte8i2H.8.ii.  S^K'fe, 

thatdoubttefa  ir  is  not  law.  And  it  was  alfo  faid  that  the  authority  of  this  cafe  was  impeached  by  Fit«- 
berbert  being  of  counfel  wiih  the  plaintiff  in  that  very  cafe,  and  with  whom  judgment  was  given,  and  he 
being  a  judge  of  great  fame  held  it  erroneous  ;  and  that  in  fadl  it  frems  againft  the  principles  of  iaw» 
becaufe  tuch  aflumpfit  is  only  a  contrail  en  pais,  as  a  contract  of  debt  is. '  Hut  it  was  anfwered,  that  the 
faid  judgment  in  il  H.  ?•  is  not  fo  eafiiy  M  be  rrje^ed  by  the  fjying  of  Fitzherbert.  And  the  juf- 
tices  ordered  the  record  of  X2  H.  8.  to  be  fearched  and  ihewn  to  them,  and  fo  it  wis ;  and  the  c^fe  was 
entered,  Mich,  iz  H.  8.  Rot.  40.  and  was  between  Claymond  plaintiff,  and  Vincent  &  Ux' 
ciecutrix  of  the  will  of  R.  I  enfon,  defendants,  and  it  was  n»t  demurred  in  lUw  upon  the  cafe,  but  the 
ddeadanCb  pleadei)  in  bar  as  by  the  record  appeared  \  and  the  lecord  was  not' according  to  the  book  in 
this  point,  viz.  for  the  averment  as  to  paymg  legacies,  but  the  averment  of  the  aflTets  was  for  the  pay.- 
ment  of  all  debts,  and  alfo  to  content  the  plaintiff}  and  to  pay  the  legacies  was  not  contained  in  the 
fctord }  whereupon  judgment  wai  given  in  the  principal  cafe  of  N  jrw.>od  v.  Rede  accordingly. 

7.  Scire  facias  as  adminiflrator  of  G.  upon  a  recognizance  of  4000 1.    [  2^3  \ 
being  found  for  the  plaintiff,  it  was  moved  in  ftay  of  judgment, 

that  it  is  not  mentioned  in  the  writ,  quod  profert  literas  adminifra^ 
t'tonby  &c.  but  becaufe  it  was  in  a  ^x\X.  founded  upon  a  record^  and 
the  courfe  is  not  to  mention  it  in  writs,  the  Court  held  it  to  be 
well  enough.  Cro.  E.  592.  pi.  30.  Mich.  39  &  40  Eliz.  in  Cane* 
The  E.  of  Shrewfliury  v.  Sir  Walter  Lewfon. 

8.  AffDrnpfit  \  a  legacy  of  40 1.  ivas  devtfed  to  the  plaintiff  }yj  J.  S. 
who  made  the  defendant  his  executor,  and  divers  goods  came  to 
his  hands,  the  defendant  in  confideration  the  plaintiff  would  forbear 
to  fue  him  promifed  to  pay  it  atfuch  a  time.  It  was  moved  in  arreft 
of  judgment,  that  the  declaration  was  not  good  becaufe  he  doth 
not  aver  that  he  had  affets  at  the  time  of  the  promife^  fed  non  allo- 
catur ;  for  it  ihall  be  intended  he  had,  otherwife  he  would  not 
have  made  fuch  a  promife ;  wherefore  it  was  adjudged  for  the 

ElaintifF.     Cro.  J.  613.  pi.  2.  Pafch.    19  Jac.  B.R.     Booth  v. 
'rampton, 

9.  In  the  cafe  of  an  executor  the  creditor  muft  bring  the  aBion  - 
for  the  fum  really  due^  be  the  affets  never  fo  f mall y  for  judgment  muft 
be  for  the  whole  debt ;  and  this  feems  to  be  for  the  preventing  a 
frclh  aAion  in  cafe  of  more  affets.     10  Mod.  324,  325.  per  Cur. 
HiUt  2  Gep.  I,  B,  R,    Baldwin  v.  Church. 
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(K.  a)     How  Executors   ought  to  demean  them- 
'  felves  in  an  Aftion  againft  them. 

How  they  ought  to  plead  Judgments  firft  to  be 

paid. 

VaagTi.io3.  fl-  9  ^^P-  I09»  l>-  jN  debt  on  bond  the  executor  eanfeffkd 
clr"»  "b,  Meriel  Tresham's  cafe.^  dk^rsjudgtnents  znirtcogmzzncti to 
\n  cafe  of  be  paidy  and  that  he  has  fiffficient  to  fatisfy  thein»  and  after  faith  that 
Edgcomb  he  hath  not  alia  bona,  but  luhat  are  mtfiiffictent  to  fatisfy  the  debt  aforcr 
Vaughan     /"^'  r^folvcd  that  this  plea  is  repugnant."] 

ch.  J.  faid        [2,  In  9  Rep.  aforefaid,  refolved,  if  he  had  pleaded  that  he  had 
bcagrecH,      not  any  bona  praterquam  bona  iff  catalla  qu/e  non  fiifficiffnt  ad  fatifr 
defendant     facieitdum  debitum  pradiifum,  this  is  not  good  for  the  uncertainty,'] 
pleads  feve-        [3.  But  he  ought  to  confejs  that  he  has  ajfets  to  fatisfy  debitum 
"U"<Jg-      praediaum.l 

mentsa-         *  -^  , 

gainft  the  inteftite,  or  himfelf  as  adminiftrator,  and  ftatotes  entered  into  by  the  inteftate,  and  condodcs  thr« 
plea,  that  he  hath  not,  nor  at  any  time  had,  ailets  in  his  hands  of  the  inteilate's  eftate,  praelerquam  bon^ 
ic  cattaila  fofficient  to  fatisfy  thofe  judgments  and  ftatutes,  and  avers  that  they  axe  uniatisfied,  and 
which  an*ets  are  chargeable  with  the  faid  judgments  and  ftacutes,  that  this  b  a  good  plea  in  bar  of  tie 
plaintiff's  action,  and  fo  it  is  admitted  to  be  in  Meriel  Tre(bam*s  cafe ;  and  the  pUintiff  moft  nply^ 
that  he  hath  aflets  ultra  what  will  fatisty  thofe  judgments  and  ftatntes,  a»  is  there  agreed. 

But  if  the  plaintiff  reply,  that  any  one  of  thofe  judgments  was  fattsfied  by  the  intefbte  in  his  life 
time,  faying  nothing  to  any  of  the  reft,  and  the  defendant  demur  upon  this  replicadon,  the  plaintiff  moft 
have  judgment,  for  the  plea  was  falfe,  and  the  falfehood  detrimental  to  the  plaintiff,  and  beneficial  to  the 
defendant ;  for  having  pleaded  he  had  no  more  ailets  than  would  fatisfy  thofe  judgments,  on^  of  theoi 
being  facisfied  before,  he  hath  confeflfet^  there  is  more  affets  than  will  fatisfy  the  other  judgments,  by  as 
much  as  the  judgment  already  fatisfied  amounts  unto,  which  would  turn  to  his  gain,  and  the  plaintiff's 
lofs,  if  his  demurrer  were  good. 

But  to  plead,  that  he  hath  not  bona  U  catalia  praeterquam  bona  quae  non  attingunt,  to  fatisfy  the  faid 
judgments  and  ftatutes,  is  not  go(Ai  for  the  incertainty ;  for  if  the  judgments  and  ffatu^  amount  to 
500 1.  zol.  are  booa  que  non  attingunt  to  fatisfy  them ;  fo  is  40 1*  fo  is  100 1.  fo  is  aool.  and  every 
itim  lefs  than, will  fatisfy ;  fo  as  by  fuch  plea  there  is  no  certain  iffue  for  the  jury  to  inqniref  nor  no 
certain  fum  confejfed  towards  payment  of  any  debt,  as  is  well  refolved  in  Turner**  cafe« 

*  So  if  a  man  pleads  he  hath  not  affets  ultra  what  will  fatiitfy  thofe  judgments,  the  plea  is  bad  for  the 
fame  reifon,  for  20 1.  is  not  affets  ultra  that  will  fatisfy  them,  nor  40 1.  nor  1 00  L  nor  200K  nor  doth  that 
manner  of  pleading  confefs  he  hath  aflets  enough  to  fatisfy  j  as  to  (ay,  I  have  not  in  my  pocket  above 
40 1.  is  not  to  fay  1  have  in  my  pocket  40 1. 

If  executor  pleads  a  judgment  generally,  he  confefles  affets  for  fo  much,  and  cannot  after  fay  he  has 
affetf  for  Icfs  value.     12  Mod.  527.  Trin.  1 3  W.  3.  Parker  v.  Atfidd. 

•[254] 

For  if  a  [4,  Qr  if  the  truth  be  that  he  has  r^t  to  fatisfy  the  debts  of  ner 
be  plMdcd  ^^'*^»  \^txi  he  ought  to  confefs  how  much  goods  he  Yiz^fcilicet  ad  tw- 
in its  full  ientiam  of  a  certaiq  fumj  is^  non  ultra  qu^  not  fufficmnt  ad  debitum 
extent  of  pradi^lum,  is^c.l  *    '      • 

the  penalty    '^ 

thereof,  and  the  plaintiff  replies,  that  there  is  but  fo  much  due,  or  that  the  party  is  witting  to  take  ib 
much,  or  that  it  is  kept  up  by  fraud,  and  iffue  is  theieuixMi  joined,  if  it  be 'found  by  the  jury  that  the 
executor  has  not  wherewithal  to  fatisfy  it  he  fhall  not  be  ehargtdfir  more,  hecaufo  there  he  is  mu  piiltj  •[ 
fr€ud.  Per  Holt.  Ch.  J.  12  Mod.  517  Trin.  13  W.  3.  Parker  v.  AtfieW.— ^But  if  the  ex- 
ecutor has  no  affets  at  all,  his  befi  laay  had  been  to  plead  the  judgments  and  fpcdalties  in  their  order, 
but  he  muft  ;ake  care  to  plead  them  honeftly,  for  if  any  one  of  them  be  falfe,  he  11  gone  for  all;  f»  tha^ 
if  there  be  a  miftake  in  the  pleading  orfravdy  it  is  a  devaftation,  if  iffue  be  taken  upon  the  fraud  and  it  ft 
found ;  but  if  you  are  not  found  to  have  affets  fur  the  whole  judgment,  it  (hall  not  be  intended  you  hitb 
more  than  you  confeffed ;  for  the  fraud  is  th:  only  thing  traverfablej  per  Holt.  Ch.  J.  12  Mod.  fiS« 
Trin.  1 3  W.  3.  Parker  ▼.  Atficld.  ■■!  Salk.  311.  p^.  i6.  S,  C.  pj  Ld*  Kaym.  Rep.  6;S» 
S.  C.  accordingly. 

is- 9^ 


f  5.  9  E.  4.  12.  In  debt  the  executors  plead  a  judgment  and  execU"  Br.  Execa- 

tioHifzooL  and  another  judgment  of  iQol,  recovered  oi  the  goods  Jj^'^i's.^l 

of  teftator  againft  them,  abfque  hoc  that  any  of  the  goods  of  teftator  12.314.  but 

were  in  their  hands  the  day  of  the  writ  purchifedj  or  after j  except  to  *^  *°"W  be 

the  value  of  thefaid  200 1,  fo  levied^  and  the  Court  ruled  the  pica  f„dVo  are** 

good,  and  if  the  plaintiff  will  maintain  his  aflion  he  ought  to  fay  the  later 

diat  they  have  affcts  beyond  the  200 1.  and  looL]  editions, 

[6.  If  an  executor  has  no  ajftts  over  ajudgfnetit^  if  he  docs  not  Sty.  378. 

plead  in  an  a£lion  brought  againft  \i\m  fully  adminifteredy  he  cannot  Jlwrntn^'' 

pve  the  judgment  in  evidence.     21  E.  4.  21.  b.]  MaOby^ 

per  Roll 
Ch*  J.  if  the  deftndant  pleads  pleoe  adminiftravit,  be  muft  depend  upon  the  fpecial  plea,  and  not  varj 
Irom  it  by  ihswing  new  matter  \  and  judgment  was  given  accordingly. 

[7.  But  in  fuch  cafe  he  ought  to  plead  the  judgment  fpecially^  and 
over  this  nothing  in  his  hands.     21  £.  4.  21.  b.] 

8.  9  E*  '^.Jlat.  I.  cap*  3.  if  debt  be  brought  againft  divers  execu^ 
tors  theyfhall  notfourch  by  effoin^  but  fuch  as  appear  fball  anfwer  Huith^ 
fut  the  refl, 

9.  Debt  againft  executors  who  pleaded  recovery  by  A.  agaitift  them  of 
200/.  'whernfhe  had  execution^  and  that  B,  had  recovered  agaitift  them 
100/.  per  Brian^  he  need  not  allege  the  laft  recovery,  becaufe  he 
has  pleaded  no  execution  thereof,  nor  ailets ;  but  faid,  that  riens 
enter  mains  the  day  of  the  writ  purchafeJ,  nor  after,  but  that 
>prhich  Satisfied  the  200 1.  and  fo  need  not  to  mention  the  fecond 
recovery.  Pigot  faid,  we  could  not  plead  othcrwife  \  for  if  we 
have  goods  over  the  200 1.  we  are  chargeable  to  the  fecond  reco- 
very, and  not  to  the  now  plaintiff.  Br.  Tail  Exchequer,  pi.  2, 
cites  9E.  4.  12. 

10.  Debt  was  brought  againfi  J.  S.  as  exfcutor  by  A.  and  pend- 
ing this  adion  debt  was  brougnt  by  B,  againjl  J.  S.  as  admintftrator 
for  a  true  debt  (whereas  J.  S.  was  executor  L  J.  S.  confcjfed  B.*s  ae^ 
tiofi,  2Lnd  pleaded  the.  recovery  in  bar  of  A.  But  refolved  not  good  } 
for  the  recovery  againft  him  as  adminiftrator  w^s  void.  Cro, 
iE»  41.  pi.  5.  Trin.  27  Eliz.  C.  B.  Anon. 

1 1.  Three  adminijirators :  in  debt  againfl  one  on  a  bond,  judg-  S.  C.  cited 
faent  is  by  nihil  dicit.  Afterwards  debt  was  brought  on  a  bond  by  ^'^^'  333« 
another  perfon  againft  all  three  ;  they  pleaded  die  former  judg-  car!«!B.R. 
ment  againft  one,  and  that  they  had  riens  en  fcs  maines  to  fatisfy  per  Curiam, 
over  and  above  the  faid  debt,  and  good.  Cro.  E,  471.  pi.  23.  [  255  J 
Hill.  38  Eliz.  B.  R.     Further  v.  Further. 

12.  Debt  againft  an  executor,  who  pleaded,  that  pending  that  Brownl.  50. 
oHion  T.  S,  brought  another  aSHon  againft  him  for  looL  pro  vero  accordin*? 
\sf  juflo  debitor  due  to  him  from  his  teftator,  and  that  he  had  confejfed  LufwV 


judgment  in  that  aEiiony  and  had  not  affets  ultra,  to  fatisfy  thatjudg-  *^*'  '*'""♦ 

ment ;  the  plaintiff  protejlando,  that  it  was  not  a  true  debt,  pro placito  \l^(^  l\ 

faith  that  this  recovery  was  by  covin  to  defeat  him  of  his  debt,  &c.  and  Roblnfon 

upon  demurrer  all  the*  Court  held  this  replication  good  enough  ;  7*  Corbet, 

for  if  the  recovery  be  not  by  covin  the  plaintiff  is  barrablc,  and  by^p^^u 

therefore  it  is  the  principal  matter  to  be  anfwercd,  and  the  conu-  J.  that  the 

fance  of  the  a£lion  is  not  material,  viz.  whether  it  be  a  true  debt  p'*'"^^ 

^Xiif  an  adion  truly  purfued,  and  an  aftio^  ipay  be  covenous  upo«  anj**^ 

though 
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thing  bat  though  it  be  OR  a  tnic  obliffarion/  But  opon  error  brought  the 
and  that  the  judgment  was  reyerled  for  the  matter  m  law ;  for  it  cannot  be  a 
epinion  m  covenous  recovery  if  the  debt  he  true ^  and  the  covin  alleged  is  not  ma« 
the  cafe  of  serial.  Cro.  E.  462.  pi.  10.  HiU.  38  Eliz.  B.  R.  Green  r. 
^.  WiL-      Wilcocks. 

COCKS,  Cro,  Elis.  461.  bad  been  a  bng  time  eiploded,  and  that  it  is  not  netei&ry  to  plead  dial  tba 
|udgisent  was  pro  vero  9c  jufto  debiio  j  becauie  11  ihall  be  prefumed  prima  lacie. 

13.  Debt  againji  the  defendant  as  admimjlrahr  oiY ,  ht pleads  et 
recovery  againfl  him  as  fxecuior^  and  befidesy  to  fatisfy  tbaty  he  hath  n* 
e^ets  :  adjudged  a  good  plea,  for  that  he  (hall  not  be  twice  charg- 
ed. Cro.  £•  646.  pi.  57.  Mich.  40  &  41  Eliz.  B.  R.  Small- 
peace  V.  Smallpeace. 

14.  Debt  againft  an  adminiftrator  -who pleaded  a  recovery  in  debt 
^gainft  him  in  London^  atid  that  he  had  not  ^tts  prater  to  fatisfy 
that  judgment.  The  plaintiff  replies  ^  and  confejed  that  judgment y  but 

Jbews  that  before  this  aflion  brought  the  plaintiff  in  that  aHion  ac^ 
inowledged  fatisfaSlion  on  record:  and  upon  demurrer  it  was  ad;. 
Judged  for  the  plaintiff,  bccaufe  fatisfa£tioB  being  acknowledged 
he  cannot  plead  that  he  hath  nothing,  &c.  becaufe  the  judgment 
isdifcharged  by  this  fatisfa£lion  acknowledged  without  any  other 
judgment.  Cro.  £•  728.  pi.  4.  Mich.  41  &  42  Eliz.  C.  B«  Hamp- 
ton V.  Bartholomew. 

15.  Debt  was  brought  againft  an  executor  on  a  bond  of  300L 
who  pleaded  that  his  tefiator  entered  into  a  Jiatute  to  T*  S.  for  300K 
and  that  he  had  but  80/.  of  the  tejiatot^s  in  his  hands ^  and  that  the 

^atute  ivasyet  in  force  and  unpaid :  this  was  held  an  ill  plea,  becaufe 
the  defendant  did  not  allege  that  the  Jiatute  nuas  made  for  debty  and 
that  the  debt  was  notfatisfied.  For  that  it  was  made  for  perform* 
mnce  of  covenants y  and  probably  there  may  be  no  covenants  broken, 
nor  ever  may  be,  and  if  fo,  then  it  is  no  good  plea  in  bar  to  the 
aftion.  Cro.  J.  8.  pi.  lo.  and  35.  pi.  8.  Trin.  2  Jac*  B.  R* 
Philips  V.  Echard. 

16.  If  an  a£lion  be  brought  againft  an  executor,  and  the  plaintiff 
doth  not  aver  that  defendant  hath  affets  to  pay  the  debts,  it  is  not 
material ;  for  the  defendant  is  tojhew  that ;  for  if  he  bad  not  affets 
and  pleads  non  affumpfity  he  hath  loft  that  advantage;  affirmed 
in  error,  Cro.  J.  293.  pi.  13.  Mich.  9  Jac.  B.  R.  Legate  ▼% 
Pinchion. 

17.  Debt  againft  an  adminiftrator  who  pleaded  two  recognizances 
-achno^vledged  by  the  intejlate^  which  were  not  fatisjiedy  and  that  he  had 
not  goodsy  tsrV.  praterquam  bzna  .  £5*  catalloy  which  did  [nof]  amount 
to  the  debts  diie^  on  the  f aid  recognizances  ;  it  feemed  to  all  the  juftices 
that  the  plea  was  not  good,  but  that  the  defendant  ought  to 
have  pleaded,  that  he  had  not  goods  prseterquam  bona  to  fatisfy 
the  faid  recognizances,  or  no  goods  beyond  fuch  value,  which  do 

F  ac6  1    ^^^  amount  to  the  faid  fums  due  on  the  f;^me.     2  BrownL  153. 
Pafch.  10  Jac.  C.  B.     Chamock  v.  Corey. 

1 8.  Scire  facias  was  fued  by  H.  againft  W.  executor  to  his  fa- 
ther, for  execution  of  a  judgment  obtained  againji  the  tefator  i  the 
defendant  pleaded plene  adminiftravit  at  the  time  of  the  bringing  ofth^ 

^^tion^ 
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§8m:  and  tfierettpon  they  were  at  iflue ;  per  Cur.  it  h  no  good 
plea,  but  the  ticc\yX.ox  Jhould  have  pleaded^  there  was  mthing  in  his 
bands  at  the  tipte  of  the  teftator^s  death y  becaufe  the  judgment  bound 
him  to  fatisfy  that  debt  before  others ;  but  by  joining  of  iflue  the 
advantage  of  that  exception  to  the  plea  is  waved.  Mo.  858. 
pi.  1x78.  Hill.  II  Jac.  C.  B.     Harecourt  V.  Wrenham. 

19.  Debt  again  ft  an  executor  upon  an  obligation  of  40!,  the  d^ 
(rndant  fielded  three  Judgments  in  debt  in  the  court  of  Roehe/Jiry  and 
judgment  in  B.  R.  proutpatet  per  recorda prxdiHay  and  that  he  had 
not  aflets  to  fatisfy  thofe  judgments,  whereupon  it  was  demurred, 
ift,  Becaufe  he  doth  not  fay,  prout  patet  per  feperalia  recorda^  and 
conclude  every  of  them  feverally  prout  patet  per  record^  in  the  faid 
court,  &c.  2dly,  It  is  notjhewn  ivhatfums  he  had  in  his  hands  to 
iatisfy  fo  as  the  Court  miglit  know  and  adjudge  thcreupout 
3dly,  Becaufe  it  is  not  averred  that  they  were  vera  ^  jujla  debita^ 
whereupon  the  judgments  were  given,  and  Doderidge  held  it 
was  ill  for  all  thofe  caufes  \  but  Haughton  held  it  to  be  ill  for  the 
fecond  caufe,  and  the  Ch.  J.  for  the  firft  caufe,  and  not  for  the 
other;  Chamberlain  J.  was  abfent, -wherefore  they  all  agreed, 
that  for  the  one  caufe  or  other  the  plea  was  ill,  and  therefore  it 
was  adjudged  for  the  plaintifF.  Cro.  J.  625,  626.  pi.  ip.  Mich* 
19  Jac.  B.  R.     Samms  v.  Mercer. 

ao.  If  recovery  be  had  againjl  executor  without  good  caufe^  and  by  *•  C.  citd 
0wn  to  defraud  creditors,  the  creditor  may  fay  generally,  that  it   i^',j°i4od. 
was  had  by  fraud  without  good  c^ufe  to  defraud  creditors ;  buc  if  52^.  Triiu 
it  was  witiiout  good  caufe  but  no  covin^  but  hy  faint  pleading  or   13  W.  3. 
negligence  the  executor  fufFers  the  judgment,  the  creditor  may 
fay  that  this  was  without  caufe,  and  by  faint  pleading.     But  if 
recovery  was  not  had  upon  good  caufe  but  by  covin,  the  creditor  can- 
not avoid  the  recovery  by  faying  that  it  was  by  covin  to  defraud 
him,  becaufe  the  party  had  good  caufe,  and  where  the  recovery  is 
ppon  legal  caufe  it  cannot  be  faid  covinous,  though  it  was  upon  ^ 
confent,  and  with  intent  to  prevent  the  other  of  his  debt.   Jo.  91. 
pL5.  Hill.  1  Car.  B.  R.     Veale  v.  Gatefdon. 

21*  In  a£kion  againft  the  executor  on  a  bond- made  by  the 
teftator,  the  defendant  pleaded  Judgment  againft  hcr^  ultra  quod 
nan  babetj  &c.  not  fhewing  what  was  the  ground  of  the  Judgment 
as  bonds  orfngle  contrails ;  for  which  caufe,  as  pro  vero  debito,  the 
plaintifF  demurrell,  and  judgment  per  Cur.  for  the  phintiff  nifi. 
Keb.  284.  pi.  90.  Fafch.  14  Car.  2.  B.  R.  Hutchinfon  v.  Innc* 
cent  .    '    * 

22.  Debt  againft  an  executor  v;h6  pleaded  a  judgment  ultra  quod  Sid.  no; 
he  bad  not  ajfcts :  th«  plaintiff  demurred  fpecially,  becaufe  he  did  P^'  ^'  ^^ 
natjbtw  the  value  of  the  gotds  which  he  had.     The  Coutt  held  it  to  ofAi^ 
be  only  form  j  but  hcin^  Jpedalfy  demurred  on,  it  is  ill.    Lev.  132.   s.  c.  in 
trin.  16  Car.  2.  B.  R.  Davies  v.  Davjcs.  ^«*>«/«  • 

•  '  bond, and 

tbedefeodact  pleaded  chat  J.  S.  had  rrcove:cd  19 1.  for  rent  againft  him,  ultra  quod  he  had  00  aflets ;  upon 
demurrer  the  plea  was  held  ill ;  for  the  defendant  ought  to  have  pleaded  that  J.  S.  had  r;cuveied  1 9 1,  againft 
liim  for  rent,  and  chat  he  had  a«t  aflets  but  to  fomucb,  and  fhewed  the  (una  in  ccruin  to  fatisfy  the  (ad 

I9I.  ultra  quod  he  had  noCafTets.  — ~Keb.  734.  pi.  14.  S.  C.  held  accordingly. Though  by  the  right 

ftfles  of  pleading  the  defendant  (hould  fet  down  in  certain  to  what  value  the  gooda  were,  yet  that  is  but 
fwm:  for  If  J^  hid  faid  cbac  he  had  goods  to  cheyalue  of  |oos«  and  the  pUiAtiiT  bad  proved  that 
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he  hftd  ICO  I.  yee  he  had  gained  nothing, 
in  the  caie  ot'  Moon  v.  Andiews. 


flBxtmtote* 

Hob.  133.  pi.  175.  Pafch.  isj<c.  per  Hobart  a^ Windi 


S.  P.  j^er 
HoltCh.  J. 
12  Mod. 
527.  in  cafe 
ot'  Par  leer  v. 
Atficia. 


Ler.  loo. 
S.  C.  and 
judgnnent 
per  tot.  Cur, 
for  the  de- 
fendant*-^ 
^Keb.  217. 
pl.5q.  S.C. 
adjudged 
•ccording'y. 


S«d>  4^4* 
fl-  II.  I'^r- 
kir  V.  Waf. 
ttfis,  S.  C 
3i2<i  adjudged 
a  ^ou4  plea. 


*  23.  If  an  executor  isfued  on  four feveral  bonds  of  20/.  eachy  and 
they  /jr^  all  tried  at  once^  and  he  has  only  20/.  a^/x,  yet  he  fliall  be 
chargeable  to  them  all ;  but  he  (hould  have  confefled  a  judgment 
to  one  of  them  and  have  pleaded  that  to  the  other.  2  Show.  202. 
pi.  207.  Pafch.  34  Car.  2.  B.  R.  Anon. 

24.  Debt  againft  an  executrix^  -^Vo  pleaded  that  7*.  S.  had  obtained 
a  joint  judgment  againjl  her  tejlator^  and  £•  H*  ivho  isJUll  livings  and 
thatjhe  had  not  ajfets  ultra  the  f aid  judgment  to  fatisfy.  The  plain* 
tilF  deniurredi  and  adjudged  for  the  defendant,  becaufe  the  lien 
furviveS)  and  fo  the  executrix  is  not  liable.  Raym.  153.  Pafch. 
18  Car.  2.  B.  R.     Harvey  v.  Harvey. 

26.  Cafe  againft  an  admin iftrator  upon  2k  promife  of  the  intefiate. 
The  defendant  pleaded  in  bar  two  judgments  had  againft  him,  one  in 
debt  uponftmple  cofitracl^  and  the  other  upon  an  infimul  computaffet  prout 
per  feparalia  recorda  inde  plenius  liquet y  ts^c,  beyond  which  he  had  not 
ajfets.  The  plea  was  adjudged  good  without  averring  that  the  judg- 
ments were  pro  veris  fa*  jujlis  debitis ;  for  if  they  were  not  fo  ob- 
tained, the  plaintiff  ought  to  ftiew  it  in  his  replication,  and  cites 
3  Cro.  47 1.  Further's  case.  And  as  to  the  prout  patet  pcrjepo' 
ralia  recorda,  without  concluding  to  each  prout  patet  per  recordum, 
it  is  well  enough,  for  it  Jhall  be  taken  dt/lributively  ;  and  as  to  the 
matter  of  the  plea  in  bar,  it  was  adjudged  thzt  judgfncnts  in  debt 
upon  ftmple  contract  are  pleadable  to  this  anion,  for  the  <lcbt  is  not 
loft  by  the  death  of  the  teftajtor,  but  his  exe.cutor  is  ftill  liable, 
becaufe  an  adlion  on  the  cafe  lies  againft  him  for  thofe  things  for 
which  thefe  debts  upon  fimple  contracts  are  brought,  and  upon 
which  the  plaintiff  recovered  againft  him,  and  he  need  not  to  ufe 
dilatories,  but  may  let  judgment  pafs  againft  him  by  non  fum  in- 
formatus,  as  in  this  cafe  \  and  though  debt  upon  firhple  contraft 
cannot  be  maintained  againft  an  executor  if  he  had  demurred  to 
the  declaration,  yet  if  he  pleads  to  it,  it  is  good,  and  the  judgment 
iliall  not  be  reverfed  for  tliat  reafon ;  and  thofe  c^fes  in  i  And.  182. 
and  3  Cro.  121.  which  are  to  the  contrary,  are  not  law  ;  and  if 
this  plea  is  not  good,  then  thofe  payments  are  a  devaftavit,  which 
it  is  not  \  becaufe  in  action  on  the  cafe  on  a  contra£l  and  plenc 
adminiftravit  pleaded,  he  may  give  payment  on  another  contract  in 
evidence,  and  by  the  fame  reafon  he  may  fufFer.  judgment  to  pafs 
ngainft  himfelf.  Sid.  332.  pi.  17.  Pafch,  19  Car.  2.  B.  R.  Palmer 
V.  Lawfon. 

27.  Debt  againjl  feveral  as  executors :  they  plead  a  judgment  agamjt 
one  of  them  as  adwini/irator.  Plaintiff  demurred,  ift,  Becaufe  the 
adlion  and  judgment  is  as  adminiftrator,  which  he  might  have 
avoided  by  pleading  in  abatement  that  he  was  executor.  2dly,  Be- 
caufe it  was  only  againft  one,  whereas  it  lay  not  but  againft  all  \ 
but  refolved  that  the  judgment  was  pleadable  in  bar,  and  as  to 
the  firft  point  cited  3  Cro,  646.  Wheatley  v.  Lane,  adjudged 
in  point  in  B.  R.  and  as  to  the  fecond  point  cited  3  Cro.  437.  and 
though  the  a^ion  was  not  well  brought^  the  defendaQt  was  mt, 

b^nd 
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hmnd  ft  plead  in  abatement y  and  put  himfelf  to  greater  charge,  fined 
there  was  a  true  debt  and  a  recovery  had  upon  the  right  of  it. 
Lev.  a6i.  }iiU-  20  &  21  Car.  2.  B.  R,     Parker  v.  Amys. 

28*  A6iion  was  brought  againft  an  executor,  who  pleaded  fe-  Vent.  76. 

vcral  judgments,  but  as  to  the  laft  judgment  pleaded  by  him,  he  Tordan  v- 

£d  net  exprefi  where  it  was  entered,  nor  when  obtained;  and  this  be-  andVudirl  * 

ing  aiSgned  for  error,  Twifden  J.  held  it  not  good,  becaufe  by  this  mcAtafiirm. 

plea  he  is  tied  up  to  plead  nothing  but  nul  tiel  record  ;  but  if  the  «<*  >  ^^^  »** 

judgment  had  been  pleaded  as  it  ought  to  have  been  he  might  per-  -^^  nlouu' 

haps  have  pleaded  *  obtent'  per  fraudem ;  and  judgment  accord-  be  allowed, 

ingly.    Mod.  co.  pL  106.  Hill.  21  &  22  Car.  2.  B.  R.    Jordan  «  would  b« 

V.  Fawcett.  ^J  to  find 

tiie  record,  and  dien  he  could  not  plead  that  it  was  kept  on  foot  by  fraud  or  the  Pike.    Sid.  449. 
pi.  IX.  Jordfin  ▼•  FolTet,  S*  C.  and  the  bar  was  held  ill,  and  judgment  for  the  pkunci/F» 

*C2S83 

29.  Debt  againft  an  adminiftrator,  who  pleaded  a  recognizance  not 
fititfiedf  and  alfo  a  judgment  in  debt  for  5000/.  on  a  note  payable  with 
interejl  upon  demand,  and  that  the  money  being  not  paid  tillfuch  a  day^ 
the  interejl  amounted  to  1 70c/.  andfo  the  judgment  was  agqinfl  him  for 
6700  A  and  that  he  had  not  affets  ultra  40/.  chargeable  to  this  recogni^ 
xance  and  judgment  /  and  upon  demurrer  the  plaintiff  had  judg- 
ment per  tot.  Cur.  For  his  pleading  a  judgment  for  interefl  is  ill,  be- 
caufe it  is  a  devaftavit  in  him  to  fufFer  it  to  run  in  arrear,  and  de- 
it£i  of  aflets  to  pay  it  before  the  incurring  of  it  by  the  adminiftra- 
tor  (hall  not  be  intended,  not  being  exprefsly  pleaded.  2  Lev.  39. 
Hill.  23  &  24  Car.  a.  B.  R.     Seaman  v.  Dee. 

30.  Aflumpfit  againft  adminiftratrix  of  her  huft)and  for  20  1.  '^^*^^ '^''^ 
los.  She  pleaded,  that  he  was  bound  in  ajlatute  to  one  C.for  2000/.  that  this 

pro  vero   65*  jufo  debito  minime  foluto.     The  plaintiff  replied  that  very  point 
C.  fued  out  an  extent  and  liberate  upon  theflatute,  and  had  lands  ]][*g,  "[^*''^"* 
delivered  to  and  accepted  by  him,  and  the  return  of  the  writ  prout  c.  B.  in 
patet  per  recordum.     On  general  demurrer  the  plaintiff  had  judg-  cafe  of 
mcnt ;  for  per  Cur.  C.  by  accepting  the  lands  upon  the  liberate,  was  1^"yo^^g 
concluded  to  have  any  other  execution  againft  the  goods  of  the  intejiate,   by  reafon 
andfo  the  adminiftratrix  not  chargeable  upon  the  ftatute ;  and  of  the  pre- 
judgment for  the  plaintiff.     3  Lev.  269.  Pafch.  2  W.  &  M.  in  [h7bi°"he 
C.  fi.    Barker  v.  Dye.  acceptance 

of  the  lands  the  ftatote  is  ^tisfic4* 

31.  Debt  upon  an  obligation  againft  an  executor,  who  pleads  a 
recovery  in  debt  and  judgment,  and  that  he  had  not  ajfets  ultra,  &c. 
After  a  verdifl  it  was  moved  that  this  was  no  good  plea,  becaufe 
fir  all  that  appears  this  recovery  might  be  upon  a  debt  for  afimple  con* 
traffj  for  a  plea  fliall  always  be  prefumed  ftrongeft  againft  him 
that  pleads  it,  and  cites  Plow.  46.  i  Inft.  102.  3  H.  7.  2.  and 
then,  though  a  verdift  be  for  the  defendant,  yet  he  ought  not  to 
have  judgment,  and  cited  Nicholls's  cask,  5  Rep.  Moor,  867. 
Hob.  1 1 2.  But  the  Court  feemed  to  incline  that  it  was  well  enough 
after  a  verdiSl,  though  perhaps  upoti  demurrer  it  might  have  been  badf 
according  to  8  Rep.  133.  Turner's  case,  for  that  cafe  was  not  . 
after  a  verdid,  but  upon  a  demurrer  |  though  it  was  alleged  by 

GoodfeUow 
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Goodfellow  to  be  after  a  verdi&.  Curia  advifare  vult.  rreenu 
Rep.  215,  216.  pi.  223.  Miciii  1676.  Read  y.  Dawfon. 
Frcem.Rep^  32.  Debt  Upon  bond  of  40/,  againft  an  adminiftratril^  whopkad* 
Bu'cklcY^t  '^  ^^^'  '^  inieftate  nvas  indebted  to  W.  R»  in  250/.  on  ajlatute  mer^ 
Hoare,  S.C.  chant  yet  in  force  j  &c*  ^iW  thatjhe  had  not  above  40/.  ^Jp^^  beftdiS 
•^^'"^  \  vfhat  nvillfatisfy  that  Jiatute.  The  plaintifF  repliedy  that  thtftatuU 
be  a  hard  '^^•^  3//r«f  With  firc  ;  and  upon  a  demurrer  to  this  replication, 
cafe  for  and  by  the  opinion  of  three  jufticeS)  the  *  plaintiff  had  judgment, 
the  plaintiff,  bccaulc  by  the  demurrer  the  defendant  had  confefled  that  the  ftatute 
truth  be  ^"^^  burnty  and  if  fo^  then  it  could  never  rife  up  againft  him« 
that  the  But  Vaughan  Ch.  J.  differed  in  opinion,  and  faid  that  it  is  a 
ftatute  If  J.^lg  j,^  1^^^  ^^^  matter  of  record  ftall  not  be  avoided  by  matted 
yet itfliiii  C"  P^J5>  which  rule  is  manifeftly  thwarted  by  this  refolotion, 
be  in  being  that  it  was  a  matter  of  record  to  both  parties,  and  the  plaintitf 
Sh^deb*  ^^^^  "o^  avoid  it  by  fuch  a  plea,  any  more  than  the  defendant 
ttpon  the  could  by  any  other  matter  of  fafl: ;  and  faid  •  it  was  a  proper  cafe 
obligation,  for  equity.  Mod.  i86.  pi.  i8.  Trin.  26  Car.  2.  C.  B*  Bucklef 
V'^'i^y'T     V.Howard, 

11  intirel/  • 

incapable  of  having  any  benefit  by  it,  fo  that  h«  fhould  lofe  both  his  flahite  and  tht  obligatidB 
too.  B>:t  Vaughan  Ch.  J.  faid,  that  the  incontenlence  will  be  as  gfeat  on  the  other  fide;  for  if 
the  plaintiff  fbould  recover  upon  this  obligation,  perhaps  be  nay  be  fued  afterward^  vpon  the  ftatvi^ 
which  for  all  that  he  knows  may  be  in  being.  To  w}iich  Atkins  faid,  that  then  he  Qtxliik  lufc  tn^ 
T«rfed  it,  and  then  It  might  have  been  tried.     Cuiia  advifare  vuk. 

33*  Affumpftt  againil  an  executor,  who  pleaded  a  mmdof  ^L 
tntered  into  by  his  tcfiator  adbuc  infolufy  and  no  ajffets  ultra  5/. 
quse  non  fufHciunt  ad  fatisfacicnd'  debitum  prsfedkl'  &  ad  illod 
onerat  &  obligat*.  The  plaintiff  replied^  that  the  bond  was  etm£^ 
tioned  to  pay  2oL  at  a  day  yet  to  come^  and  upon  a  demurrer  judg^ 
ment  for  the  defendant,  becaufe  the  plaintiff  did  not  allege  in  Hi 
replication  that  the  defendant  had  affets  ultra  to  pay  the  20  A  for  if  be 
has  not,  he  is  not  bound  to  pay  the  plaintiff  the  debt  upon  con-i 
tra£):  before  the  debt  upon  bond  due  at  a  day  yei  to  corner 
3  Lev.  57.  Trin.  34  Car.  2.  C.  B.  Lemun  v.  Fooke. 

34.  Executor  pleaded  that  his  teftator  entered  into  a  bond  to  peif 
I  go/,  which  was  not  yet  paidy  beyond  which  he  hat  not  affets^  and  held 
good  upon  a  fpeciai  demurrer  without  faying  pro  vero  i^jufto  debitOm 
Carth.  8  Trin.  3  Jac.  2.  B.  R.  Luke  v*  Raw* 
fk  C.  citAd        35.  Debt  upon  bond  againft  an  executor,  who  pleaied  fevird 
{^tw '*      judgments  obtained  againfl  him  upon  bonds  made  by  the  teftator ^  and 
Mich!  3    *  that  he  had  not  affets  uitra^  &c.     The  plaintiff  replied  as  to  one  bond 
Jac.  1.         of  200  L  that  the  condition  was  to  pay  only  100/.  and  Jo  to  the  reft  ft* 
verallyy  and  that  the  defenddnl  bad  affets  to  pay  the  plaintiff ^  and  ultra 
tofatisfy  the  faid  lefferfums  in  the  conditions,,  &c.  viz.  at  mch  a  places 
The  defendant  rejoins^  that  he  had  not  affets  ultra  tofatisfy  the  dihti 
and  judgment  in  his  plea.     The  plaintiff  demurred  fpeciaily,  be- 
caufe this  rejoinder  did  not  anfwer  tlie  replication,  but  ambigw* 
oufly  \  for  he  (hould  have  rejoined,  that  he  had  not  aflets  ultrm 
to  fatisfy  tlie  leffer  fums,  and  not  to  make  the  penal  fums  parcel 
of  the  iffue,  for  if  he  had  affets  ultra  the  lefler  fums  he  ought  to 
pay  the  plaintiff  ^  but  reiblved  per  tot.  Cun  that  the  penalties  are 
.    legal  said  due  debts  tiU  the  obligees  are  fatkfied  \  for  though  in 

cqnitf 
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equity  and  confcience  the  leiler  fums  are  only  due^  yet  perhaps 
the  obligees  will  not  accept'  them  without  fuit  in  equity ;  and  if 
tbey  ^oould  ^r  offer  to  accept  theniy  and  the  defendant  voould  not  paf 
them,  the  plaintiff  might  help  himfelf  hy  pleaSng  itfpecially  that  they 
urould^  and  offered  to  accept  the  lefier  fums,  but  that  the  defendant 
would  not  pay  them,  but  kept  the  judgments  on  foot  by  fraud 
and  covin,  and  give  the  fame  in  evidence,  but  he  cannot  aid  him« 
felf  by  fuch  a  general  pleading  as  this  is  in  the  principal  cafe^ 
and  therefore  judgment  was  given  for  the  defendant.  3  Lev.  368* 
Trin.  5  W.  &  M.  in  C.  B.  Thompfon  v.  Hunt- 

36.  If  an  executor  pleads  Jix  judgments  againfl  him^  ultima  qua  he  i  Sallc.igl, 
ias  not  affefs^  and  he  confcfles  by  implication  that  he  has  afltts  K'  '^  ^^* 
ultra  five,  and  if  the  plaintiff  in  his  replication  takes  iflue  upon  ^wrd^nglyj 
the  riens  ultra  it  is  ill,  and  a  man  cannot  oblige  another  to  an  ^d  chat  the 
iflue  of  fad  which  he  has  confeflcd  before  \  and  the  better  nvay  it  W*»»t»ff«»f 
9nly  to  anfwer  to  fuch  judgments  as  he  knows  to  be  obtained  per fraudemy  iIuIa*  to 
and  if  any  of  them  are  found  for  the  plaintiff  he  fball  have  judgment  ^  each,  an* 
becaufe  it  would  appear  that  the  defendant  has  aflets,  he  having  J^' i^A**' 
confeiTed  aifets  ultra  five  by  his  pleading  fix  judgments.  Ld.  Raym.  to  reply  %m 
Rep.  263.  Mich.  9  W.  3-    Aihtonv.  Sherman.  allorfome, 

or  any  one 
«f  thejudgmentE  fet  up  by  the  executor.-— Carch.  229.  S.  C.  adjudged  againfl  the  piaiptiff, 

la  Mod.  1 53.  S.  C.  held  accordingly. Comb.  444..  449.  S.  C.  and  ray>  the  Tureft  way  was  for 

the  (4aiatlff  to  anfwer  to  every  particular  \  for  though  the  repiication  to  one  be  *  fdlfe,  yet  if  it  is  good 
^  any  of  the  reft,  the  plainti^*  fhaU  recover ;  for  the  defendant  {h.ili  not  take  advantage  of  his  owa 
wrong ;  and  that  the  plaintiiT  having  concluded  with  a  quoad  to  every  replicatjonj  is  becfer  than  one 
coBcJufioa  only  to  all.  %  r  a/Cq  -i 

37.  Debt  againft  an  executrix,  who  pleaded  feveral  anions  of  debt 
brought  againft  hery  pro  eo  videlf  quod  cum  the  teftatory  i*fc.  per  quod^ 
damfcriptum  fuum  obligatorium  became  boundy  &c.  and  that  judg- 
ment was  obtained  againfl  her,  &c.  and  that  (he  had  not  aiTets 
ultra,  &c.  Exception  was  taken,  becaufe  it  was  not  exprefsly  aU 
leged  that  the  teflator  was  bound  in  the  faid  bond.  But  al|  the  Court 
held  the  plea  good ;  and  Holt  and  Powell  faid,  that  none  but  the 
party  himfelf,  his  heirs,  executors  or  adminiflrators,  can  plead  non 
eft  »£lumu  And  per  Powell  J.  the  plaintiff  cannot  infift  upon 
any  thing  but  the  fraud.  Lutw.  656.  662.  Trin.  1 1  W.  3* 
Robinfon  v.  Coibett, 

38.  If  executor  pleads  judgment  which  is  ill pleadedy  ox  on  iflue 
found  to  be  kept  on  foot  by  frauds  he  has  confeflcd  aflTets  for  it ;  per 
Holt  Ch.  J.  12  Mod.  527.  Trin.  13  W.-3. 

39.  If  on  judgments  pleaded  pi aimiff  prays  judgment  when_affett 
come  into  his  handsy  he  (hall  not  be  chargeable  till  thofe  are  paid  ; 
per  Holt  Ch.  J.  12  Mod.  528.  Trin.  13  W:  3.  B.  R.  in  cafe 
of  Parker  v.  Atfield,  cites  Pafch.  23  Car.  2.  Rot^  359,  Walpolc 
T-  Prettiman. 

40.  To  zfcire  facias  upon  an  interlocutory  judgment  had  againft         ^ 
an  executor,   the  defendant  cannot  plead  a  judgment  in  ban 

I  Salk.  315.  pi.  23.  Pafch.  3  Ann.  B.  R.     Smith  v.  Harmon. 

4X»  S»  zs  executor fued a  fci. fa.  2i^in(\.thcdQ{cndantyfetting forth  6Mod.i4». 
that  tie  inteftate  fued  the  defendant  in  fuch  an  aBiony  andhadjudgtnent  ^'  Sj  *"** 
hji  Miiii  dicit^  and  a  writ  of  inquiry  of  damages,  which  abated  by  his  ch.  i^  th« 

death 
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ftatutc,  vix.  Jfati  if/ore  the  return  of  the  writ,  and  that  adminijlration  nvaf 
f  6.^h*f  ^*  g^o^^^d  to  the  plaintiff,  and  hadfci.fa.  agmnfi  the  defendant,  tojbno 
nwit&aL'  caufe  nuhy  plaintiff  fijould  not  have  judgment,  who  pleaded  that  the 
bliflied  the  plaintiff  ought  not  to  recover,  becaufe  the  defendanfs  tefiator  too/  w- 
r**^dg-**^'  Jf^/i*^  to  A.  in  lOoL  upon  bond,  luho  obtained  judgment  agamfl  thefaid 
ment,  and  teftator,  and  that  he  had  not  afftts  ultra,  &c.  The  plaintiff  demurred 
it  was  never  ^nd  had  judgment,  becaufe  the  ftatute  never  intended  that  the 
ont"thai'  executor  Ihould  make  any  other  defence  than  what  his  teftator 
the  execo.  might  have  done ;  and  if  a  fcire  facias  had  been  brought  againft 
tor  fliooid  1^13  teftator,  he  could  have  pleaded  notliing  but  a  releale,  or  other 
^aiT^ve.  flatter  in  bar  arifing  puis  darrein  contimiance.  He  is,  by  die 
17  par^  words  of  the  ftatute,  to  (hew  caufe  why  damages  fhall  not  be  af- 
might  iwvc  fcfled  and  recovered,  and  if  he  appears  at  the  return  of  the  fci. 
meaning  '"  f^'  ^"^  ^^^  ^^'  ^^^  ^"7  n^^^er  fufficient  to  arreft  the  final  judg- 
waatoput  ment,  then  a  writ  of  inquiry  (hall  be  awarded,  i  Salk.  315. 
the  executor    j^  23.  Pafch.  3  Ann.  B.  R.     Smith  v.  Harmon. 

in  the  fame    *        J  ^ 

condition  with  the  teftator,  and  now  be  pleads  in  bar  of  the  original  adion,  which  Uci  not  in  hit  noodi 
to  do ;  and  Powell  agreeing  put  this  cafe  in  account,  vix.  judgment  is,  quod  defendens  computet,  a 
fcire  facias  lay  for  the  executor  before  this  ftatute,  yet  the  party  could  plod  noching  againlt  the  firft 
judgment ;  uid  per  Holt  Ch.  J.  the  fci.  fa.  is  not  fo  good  as  it  ihould  be;  for  it  (bould  be  fci.  fa.  ad 
audiend*  judicium,  that  is,  giving  them  day  to  come  and  hear  the  judgment  of  the  Court;  and  judg- 
ment was  given  for  the  plaintiff  j  and  Holt  Ch.  J .  faid  that  the  executor  could  not  plead  a  rdeafe  hoc 
though  to  himfelf,  and  therefore  the  not  pleadings  it  would  not  be  a  devaftavit. 

42.  The  plaintiff  obtained  an  interlocutory  judgment  againft  the 
Ld.  Mohun  in  an  a£lion  upon  the  cafe.  The  Ld.  Mohun  died^ 
and  xht  plaintiff  took  out  a  fcire  facias  upon  the  8  (sTp  W.  3.  cap^  lo. 
agcdnf  the  defendant  his  executrix,  and  had  an  interlocutory  judgment 
againjl  her  by  default,  and  executed  a  writ  of  inquiry,  and  hadfimd 
judgment  againjl  her  de  bonis  tejlatoris,  and  took  the  teftator^s  goods 
£  261  3  ^  execution.  The  Court  was  moved  to  fet  afide  the  execution,  and 
to  order  rejtitution  of  the  goods  for  want  of  a  fcire  facias  quart  executio 
non  after  Jinal judgment,  and  the  cafe  of  Smith  and  Harman  now 
reported  in  Salk.  315.  and  Mod.  Cafes,  44a.  was  cited,  that  upon 
a  fcire  fadas  upon  an  interlocutory  judgment,  an  executor  cannot 
plead  either  a  general  or  a  fpecial  adminiftravit,  and  therefore  un- 
iefs  a  fci.  fa.  is  to  go  out  upon  a  final  judgment  in  fuch  cafe,  an 
executor  will  be  in  a  worfe  condition  than  if  final  judgment  had 
been  againft  the  teftator.  The  Court,  upon  hearing  coimfel  on 
both  fides,  denied  the  motion,  becaufe  by  tlie  faid  ftatute  the  exe- 
cutrix ftands  in  the  place  of  the  teftator,  and  can  fay  nothing  but 
what  he  might  have  faid  if  he  had  lived.  Quxre,  if  it  be  not  a 
better  reafon  beciufe  executrix  had,  upon  the  fcire  facias  being 
taken  out,  an  opportunity  to  plead  all  fuch  matters  as  the  law 
'  allowed  in  fuch  cafe.  N.  B.  The  judgment  in  the  fadd  cafe 

of  Smith  v.  Harman  fcems  to  be  law,  beoiufe  the  executor  there 
wasjhe  oripnal  defendant,  and  bad  an  opportunity  to  plead  the  hand  in 
bar  of  the  aBion,  but  inftead  thereof  he  let  judgment  go  by  nibil  dick, 
or  after  the  interlocutory  judgment  he  might  have  pleaded  that  to 
the  a£lion  upon  the  bond ;  but  where  an  executor  or  adminiftrator 
is  not  party  to  the  original  a&ion,  but  brought  in  by  fuch  fcire 
facias,  he  ought  (as  it  feems)  to  be  admitted  to  plead  a  fpecial  ad* 
miniftraviti  as  it  is  adjudged  Salk.  296.  he  may  do  where  final 

judgment 
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judgment  is  had  againft  the  teftator,  notwithftanding  the  reported 
rcafons  of  the  refolution  of  the  faid  cafe  of  Smith  and  Harman  ; 
for  the  fuit  being  continued  by  the  faid  ftatute  in  the  fame  ftate 
it  was  in  ^t  the  death  of  the  tcltator,  feems  not  to  deprive  the  ' 
executor  of  any  plea  but  fuch  as  the  teftator  might  have  had  be- 
fore his  death.  MS.  Rep.  Pafch.  1 2  Ann.  C.  B.  Suape  v.  Lady  ^ 
Mohun. 


Executor*     Adminiftrator, 
(L.  a)     Who  of  them  may  retain|^ 

[i,    jf  Lawjiil  executor  may  retain  the  goods  of  the  teftator  Tn  ^-  «•  p'«  t- 
•^  fatisfaaion  of  a  debt  due  to  him  by  the  teftator.]  s!' Lon^"* 

ftcDc  T.  Dyer,  S.  P,  And  if  be  has  no  other  goods  he  may  plead  plene  adminiftnvit  if  debt  b« 

brought  againft  him  ;  per  Hobart  Cb.  J.   Winch,  19.  Anon. 

[2.  So  It  feems  that  an  admniftrator  may  retain  to  fatisfy  him-  •  Hob.  127. 
fclf,  becaufe  he  comes  in  by  an  oB  of  law ^  fcilicet,  by  the  letters  of  s.*cf^^4 
the  ordinary  authorifed  by  the  ftatute  <rf  31  E.  3.  Adjudged  Mich,  thepieaof 
14  Ja.  B.  *  Sir  Wm.  Warner  v.  Wainford.  H.  8  Ja.  admit-  <i«a»ncr 
ted  per  Cur.  Burnett  v.  Dixe.  Hil.  1 1  Ja.  B.  ptr  Cur.  f  Bond  ^j^j^^^^f^ 

V.  Green.]  was  by  the 

better  opi. 
nion  of  the  Court  thought  fufficicnf, 
t  Godb.  217.  pi.  310.  S.  C.  held  per  tot^un  Cariam^  but  that  executor  de  Ton  tort  cannot. -i...^ 
BrmL  75.  S.  C. 

[3.  If  A,  be  indebted  to  B*  and  to  C.  byfeveral  bonds  and  dies,  aBrownl. 

and  D.  takes  adminiftraiioni  and  after  J?,  makes  Z).  his  executor  and  v^pj^"s^c 

dies,  D.  may  retain  goods  which  he  has  .as  adminiftrator  to  A.  asitfeems»* 

to  fatisfy  the  debt  due  to  him  as  executor  to  B.  per  Cur.  H.  8  Ja.  B.  *>"*  ^o"*^ . 

Burnet  v   Dixe  1  ^^*^  *^''^*'- 

UURNET  Y.  l^IXE.J  ^^^^^  ^^^^^ 

^[2625 

[4.  An  executor  de  fon  tort  cannot  retain  to  fatisfy  himfclf,  be-  ^^o-  £• 
caufe  he  comes  to  it  by  his  own  aB  and  tort,  and  not  by  any  J  courfe  in  ir^jnj^'^^ 
hw,  and  if  he  might  retain,  great  inconvenience  and  confufions  Coulter/ 
would  enfue.  Refoived,  c  Rep.  30.  b.  Coulter's  case,]  s.c.  ad. 

*[  jud(;ed.— « 

Mo.  527.  pU  6cj6.  S.  C.  adjudged  by  all  the  judges  nf  England  at  Serjeant's  Inn.— .—S.  P.  by  Frnwik?, 

KqIw.  59*  a.  Hill.  2oH«7^ Brownl.  103.  Mich,  6Jac.  Alexander  v.  Lumb,  S.  P.  accoTdingly. 

*•— >Y^T.  137.  S.  C— BtttCro,  £,631.  held  obiter,  that  wheie  one  is  made  executor  by  a  former 
Kcftamenty  and  afterwards  another  teftament  is  made,  and  therein  another  made  executor,  and  the  Jait 
tcftaBKiit  not  being  known,  the  firft  is  proved,  and  the  executor  pays  debts  to  hiinfelf,  and  then  the 
fecond  ttftamcncis  difcovercd  and  proved,  yet  peradventure  the  payment  of  the  tint  executor's  deots 
ft'll  be  allowed  him  againft  all  ftrangers  at  the  Icaft  ^  for  he  had  colour  to  do  it  as  executor  by  the  firit 
teftameotj  and  he  Is  to  be  allowed  for  all  judicial  ai6U  done  by  him,  &c. 

• 

[5.  It  feejfns  that  the  ordinary  might  before  thejtatute  g/'3i  J?.  3. 
retain  to  fatisfy  a  debt  due  to  himfelf,  becaufe  he  had  the  power 
t»f  adminiftration  caft  upon  him  by  the  law.] 

[6.  But  it  feems  that  after  the  faid flatute  oi  31  E.  3.  that  he  r*  "'^-  n 
cannot  retain,  ||  becaufe  now  he  ought  de  jure  to  grant  admi-  II  Foh  9*3. 
niftration,   therefore  they  not  granting,  but  the  admmiftration  ' 
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262  CBWcutow^ 

by  liimfelf  is  In  a  manner  injurious,  and  therefore  he  cannot  retain 
and  fo  taie  advantage  of  his  own  wrong."] 
Hob.  »5o.  [y^  If  adtnwi/lratnx  durante  minore  aiate  of  an  executor  nu^es 
'  c!  Miclif  *  ^'^'^-^  ^^^^^  ^^  ^*^  creditors  of  the  tefator^  and  after  takes  baron^ 
i8  Jac.^  the  baron  may  retain  fo  much  of  the  goods  of  the  teftator  as 
s.  c.  citd  amounts  to  the  value  of  the  debts  fecurcd  by  the  obligation  sof 
mond  V.     •  ^^^   i^mc   as  his   own   goods.     Hob.  327-  per  Cur.  Briers  t. 

Raym.  484.   GODDARD. 

Hob.  250.         f  8.  Quaere  if  the  feme  dies  whether  the  baron  may  detain  after y  for 

s  c^^nd      ^'^^  thcbaron  is  no  longer  chargeable  by  the  obligations.    Hob, 

the  fame        Rep.  pi.  327.  it  feems  if  baron  in  life  of  his  wife  declares  thai  he 

qujerc.  retains  fuch  ps^rticular  goods  in  lieu  of  the*  obligations,  though 

the  wife  after  dies,  yet  by  the  declaration  iht  property  was  ahfohnelj 

altered  in  the  baron,  and  then  the  death  of  the  wife  after  will  not 

deveft  it.] 

[9.  If  two  executors  are,  and  onephys  the  debts  of  the  teflator  w/ll4 

his  own  moneyy  he  may  retain  fo  much  of  the  goods  of  the  teftator 

againft  his  companion.     37  H.  6.  30.  20  H.  7.  5.b.J 

S.  P.  by       '   fio.  So  if  the  teflator  was  indebted  to  one  executor ^  he  may  tc- 

^"**  J'  *"**  tain  to  fatisfy  himfelf  againft  his  companion.     37  H.  6.  30.  Contra 

theot'«r«.      20  H.  7.    5.]  ^ 

Kcitw.  63. 

a.  Trin.  ao  H.  7.  tlut  he  may  retain. 

S.  P.  by  [ri.  An  executor  may  retain  a  debt  due  to  himfclf  by  Ae  tcf* 

Hale  Ch  J.  ^^tor  Upon  a  contract ;  for  thoueh  no  ad  ion  of  debt  lies  asrainft  an 

Vent.  log.  ■*  ^^  *^i..  ,  iTiii 

Pafch.  24  executor  upon  a  contract,  yet  this  is  a  duty,  and  ii  he  pleads  to 
Car.inB.R.  it,  and  does  not  take  advantage  of  it,  it  (liall  bind  him.  And  alfo 
e/ c^V^b  ^"  aftion  upon  the  cafe  lies  upon  fuch  contrail  againft  an  executor. 
T.Dec.         Mich.  1649.    adjudged  per  Cur.  upon  demurrer.     Sl^dal  t. 

BowERBANK.     Intratur  T.  1649.  R^^^*  91^0 

Sty.  ^^7,  [12.  If   an  aBion  be  brought  upon  a  cofitraEl  againft  J.  S.  as 

338.  S.  C^   executor  to  B.  (where  he  is  executor  ^  fon  tort  J  Tind  pending  the 

S.^C.*^citcd    f"*   upon    continuances,    admin i/Jration   of  the   goods  of  B.  ij 

a  >  ent.        granted  to  7-  5.  he  may  retain  in  this  cafe  goods  to  fatisfy  an 

'^h^ —      obligation  m  which  B.  was  bound  to  him  ;  becaufe  debts  upon 

•^--,.  rtVg.     fpecialty  ought  to  be  firft  fatisfied,  and  now  he  is  made  lawfully 

ciDBfi  S.  C.     adminiftrator,  and  cannot  fue  himfclf.     Tr.  1652.  adjudged  upon 

demurrer.     Williamson  v.  Norwich.      Intratur   Hil.    1651- 

Rot.  1667.] 

C  263  ]         13-  If  debtee  of  teflator  he  debtor  to  the  executor  in  a  like  fum,  and 

the  cxecutorj  in  fatisfaftion  of  teftator!s  debt,  releafes  his  debt^  the 

property  fhall  be  altered  prefently  of  the  whole  goods  in  the  hands 

of  the  executor  5  fo  where  a  debtor  makes  the  creditor  executor; 

per  Anderfon  Ch.  J.  Le.  112.  pi.  153.  Pafch.  3o£liz.  C.  B.  in 

cafe  of  Stamp  v.  Hutchins. 

14.  Two  are  jointly  bound  in  a  bondy  one  as  principal,  and  the 
other  2s/urety.  The  principal  died,  and  the  furety  adminiftcrcd. 
The  bond  being  forfeited,  the  furety  agreed  with  the  creditor  and 
difchargcd  the  debt.  Another  creditor  brought  debt.  Adjudged, 
he  cannot  retain  5  for  by  joining  in  the  bond  with  the  principal,  it 
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became  his  own  debt.     Godb.  149.  pL  194.  Mich.  5  Jac.  B.  R. 
Aaon. 

15.  The  hufband  on  marriage  gives  bond  to  trujlees  to  pay  3000?.   5kinn.  2f4, 
to  the  wife  (not  to  the  truftees)  if  (he  furvives  him.     The  hiifband  G^'Jaoi""^^^^^ 
dies,  leaving  a   daughter  and  the  wife  living.     The  wife  admi-  s.  c.  ad-  * 
nifters  durante  minore  aetate  of  the  daughter.     Per  Raymond  J.  judged.—-. 
fhe  may  retain  ,  but  if  the  payment  was  to  have  been  made  to  the   .^'  r^j^. 
tnjftccs,  fhe  could  not.     Raym.  483,4^4.  Hill.  34  &  35  Car.  a.  elby  v. 

B.  R.  ,  Rolkclly  v.  Godolphin.  Godoij  hin, 

F*'  375' 
S.  C.  a.^J3matur,  but  all  the  Court  except  F!jl]o*A*ay  J.  indmed  for  the  retainer* 

16.  Action  was  brought  again  ft  A.  ns  executor  of  an  executor  of 
an  executory  againft  whom  the  plaintiiF  had  recovered  a  judgment 
in  debt|  the  executor  had  wafted,  and  was  indebted  uponjtmp/e  con^ 
traB  to  the  defendant^  whom  he  made  his  executor.  P^fv  Cur.  the 
defendant  may  retain  for  his  debt  grounded  on  the  devaftavit ;  for 
it  ihali  not  be  adjudged  a  debt  fuperior  to  a    fimple  contract* 

2  Vent.  40.  Mich.  2  Jac.  ^.  C.  B.     Bathurft's  cafe.  ' 

17.  Axi  executor  of  an  ex:cjutor  may  retain,  but  then  he  muft  be 
executor  of  the  firft  teftator,  which  an  executor  of  one  of  the  executors 
ofteJiatoTy  the  other  executor  being  Jlill  livings  is  not,  and  therefore 
cannot  retain.  Per  Ld.  Wright.  Ch.  Prec.  180.  Mich.  170c. 
Hopton  V.  Dryden. 

1 8.  ji»  dies  indebted  by  one  bond  to  B,  and  by  another  bond  to  C.  and 
leaves  B,  and  J.  S,  executors  ;  B.  intermeddJes  with  the  goodsy  and  dies 
before  probate y  and  before  any  election  made  to  retain  ;  quaere,  whethei", 
as  B.  might  have  retained  the  goods  in  his  hands,  his  executors 
have  not  the  fame  power.  3  Wms.'s  Rep.  183.  Pafch.  1733. 
Croft  V.  Pyke. 


(M.  a)     Executor.     Adminiftrator. 
In  what  Cafes  they  may  retain. 


I.  tF  teftator  gives  a  cup  of  gold  in  pledge  for  20/.  and  exe-  s.  c.  per 
*  cutorof  his  prpper  goods  redeems  the  pledge y  he  may  retain  ^q^^^^ 

r«    « a        »«  1    .^  J    ^^  ^-m.         _    .A  ^K.    .    .A.      J    —  _  .^m.   .^     .a.  - _   _     _      _J    .K  ^      .^^  B—T  ^H  ^^  K^  M  ^  I  .^k  *' 


the  pledge  as  his  proper  goods.     20  H.  7.  2.  b.  4,  5.]  Conna  per 

KingfrnitU 
V4vitor,afiJ  Fiiher  Juftices.  For  the  executor  has  done  that  which  the  law  would  not  charge  him  with, 
«  to  p«y  a  fimple  contrad^,  &c.  and  therefore  this  remains  as  aifecs.  Br.  Admioillratof,  pi.  51.  citet 

20  H.  7.  2.     Br.  Afiets  enter  mains,  pi.  12.  cites  S.  C. Br.  -Executor,  pi.  179.  cites  S.  C. 

and  fjys  that  In  the  fame  year,  fol.  4.  by  the  opinion  of  ail  the  jufttces  except  Kin^fmiil,  the  property 
H  changed  to  the  executor,  and  the  pledge  (hall  not  remain  in  their  hands  as  affets.  —      ■    —D.  2.  b. 

pl.  6.  I'afch.   Mich.  6  H.  8.  S.  P. »— In  debt  againfl  the  executors  of  R.  at  the  ifl'uc,  upon  fully 

9ds\ia\AcTtdf  pleaded,  &c.  the  plaintiff  gave  evidence,  that  they  had  goods,  plate,  &€.  in  Lbcir  hands  | 
tt«  defendant  p'eaded,  that  t>:cy  leJcemed  part  of  tiicm  with  their  own  money,  which  t'oodj  wctc 
pitdgcj  by  the  tcilator  to  the  full  value  j  and  for  the  refidue  •  that  they  had  paid  for  the  debt  of  the  tclta. 
tor  [j  much  to  the  fuU  value,  or  more.  And  upon  demurrer  it  was  adju  Jg-^d  good  evidence  for  the  cx- 
Kotors  to  maintam  the  iffue  ;  for  a  man  (hall  have  recompcncc  for  that  which  he  hath  U.vfuliy  pnid  ; 
>•  a  diilisiror  paying  rent  it  flialj  be  recouped  in  damages.  And  it  is  not  like  the  cafe,  where  the  ceitacor 
^tfes  that  his  executors  Ibail  liell  his  land,  for  in  that  cafe  they  may  not  retain  it,  becaufe  it  is  the  will 
cf  the  teftaioi  that  they  ibaU  fell.     Dy.  2.  pi.  3.  Mich.  6  H.  8. 

U  A.  being  pofftffcd  of  a  leafe  for  60  years  of  loo  I.  land,  morrgajfs  this  for  500 1.  or  h*  it  that  the 
ayngjgc  or  pledge  of  a  jewel  or  piece  of  pl-tc  for  half  :hc  value,  and  befare  ihc  day  limited  for  pay- 
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snent  aod  redemption,  A.  having  made  B.  hit  executor  dieth ;  and  B.  maketh  paynnettt  at  tli€  djf< 
"Sovr,  this  IrMfe,  p)ate,  or  jewel  is  in  B.  u  executor  to  A.  and  is  fubje^^  to  the  payment  of  debts  and 
legacies  j  but  if  the  p  lyment  be  after  the  day,  the  property  or  Sneered  is  in  the  exccotor  to  his  own  ufe. 
This  is  raxhcr  a  re  emption  than  a  redemption,  and  if  the  executor  make  the  redemption  by  payment  aC 
the  day  with  the  teftator^s  own  money  or  goods,  the  thing  redeemed  is  in  him  as  executor,  aad  the  mo* 
ncy  by  him  paid  fcr  redemption  is  well  adminiftered,  the  goods  redeemed  being  of  better  taloe;  and 
the.e  is  no  d'.lFerence  whether  the  whole  value  of  the  goods  be  deemed  aflets,  and  the  money  p;jd  fot 
ledemption  ftand  dro-Aned  therein,  or  that  the  fum  be  ftill  adjudged  in  the  hands  of  the  executor  asaf-r 
icts,  ard  only  the  furplufage  of  the  thing  redeemed  over  and  above  the  fum  paid  for  redemptioiu  WcsU 
Off.  Ex.  77.  to  the  middle  of  81, 

The  fame  [2.  If  the  cxccutors^/iy  debts  of  the  teftator  out  of  their  (nvn  proper 

iaV^zT'  i^^9  ^^^y  "^^y  'detain  fo  much  in  value  of  the  goods  of  the  tcf- 
Sheiiy'v.       tator,  zs  their  proper  goods.     20  H.  7.  2*  b.  5.] 

Sackwili.— 

And.  24.  S.  C.  -  But  unlcfs  executor  has  in  his  hands  money  of  the  teftator^s  (it  being  eafyt» 
make  of  that  a  proportionable  change),  or  un'cfs  the  fum  paid  by  him  for  the  teftator,  or  owing  to  bin 
by  the  teftator,  amount  to  ^  e  full  value  of  a!l  the  tcftator's  goods  in  his  hands,  or  exceed  the  fame,  n 
alteration  can  be  till  feme  elcdlion  or  declaration  made  by  the  executor,  which  of  the  goods  not  exceed- 
ing the  value,  he  will  have  to  be  his  own.     Went.  Off.  Ex.  89. But  tf  the  elcdiion  or  declara. 

tion  exceed  the  debt,  it  may  perhaps  be  void.  Ibid.  co.  I f  executor  pays  20  s«  of  his  own  money 

for  till  tefVator,  and  retains  a  h.il'e  of  the  fame  value,  this  is  a  good  adminiftration,  and  changes  r^4 
property  if  it  be  by  licence  of  the  o  dln.iry.  Br^  Admin  iterator,  pi.  37.  cites  3 1  E.  4.  2l«  Per  Choke. 
£ut  fays  quaere;   for  the  reporter  doubted.  Br.  Executors,  pi.  1 16«  cites  S«  C.  accordingly, ihtt 

}ie  may  wril  do  it  by  the  licence  of  the  Ordinary,  which  ftands  with  confciecce  and  the  law,  and  by  this 
tn»y  piead  plenc  adminilhavit.  But  the  reporter  doubted,  and  thought  that  it  doe^  not  change  the  pro* 
perty  f  for  a  man  cannot  give  to  hlmfcll  j  and  the  ordinary  has  no  ptoperty  in  it.  Bot  the  execu-* 

tor  cannot  retain  ut  fupra  without  licence  of  the  ordinary.     Ibid. 

It  executors  rerain  goods  to  the  value  of  10 1.  and  pay  10  I.  de  pro^Viis,  this  fliall  not  change  the  firft 
goods  of  the  teftator.     Br.  Property,  pi.  50.  cites  ii  £.4.  2i.  But  (hall  remain  in  his  bands  as 

alfetSj  and  ihall  charge  him.  Br.  Executor,  pi.  6.  cites  S.  C. 

;  [3.  If  a  man  be  indebted  to  tlie  teftator,  and  the  executors  tave 
not  a?jy  goods  in  their  katids  by  nvkich  they  bring  debt  againji  the 
debtor  and  recover y  where  the  cofls  amount  to  the  value  of  the  debt 
recovered,  in  this  cafe  they  fliall  retain  as  their  own  goods* 
20  H.  7.  4.  b.] 

4.  Refolved,  that  if  an  executor  with  his  own  proper  monies  pay  a 
debt  due  by  the  tejlator^  he  may  retain  fo  much  of  the  value  of  the 
teftator  in  his  hands.  Mo.  2.  ph  3.  Hill.  loH.  8.  7.  Cieydonv. 
Spenfcr. 

5.  Executor  cannot  retain  goods^Sr  part  of  the  debt,  and  have  ac- 
t'ion  againfl  the  heir  for  the  reft  due ;  for  he  cannot  apportion  his  debt, 

-  but  muft  retain  goods  for  the  whole,  cr  have  the  whole  againft 
the  heir.  Arg.  PLC.  185.  b.  Triu.  5  Mar.  i.  in  cafe  of  Wood- 
ward V.  Darcy. 

6.  If  the  executor  be  talen  in  execution  for  tht  debt  of  the  tejlator^ 
he  may  retain  fo  much  of  the  goods  of  teftator,  and  it  fliall  be 
Recounted  aflets  in  his  hands;  pcrPeriamJ.  Le.  112.  pi.  153- 
Fafch.  30  Eliz.  C.  B.  in  cafe  of  Stamp  v.  Hutchins. 

D.  1.  pi.  ?•  7.  Executor  takes  in  a  bondy  and  gives  another  in  his  own  name  for 
*:  ^'^i"*?:  the  fame  fum  5  he  may  retain.  Mo.  260..  pi.  400.  Fafch.  20  Eliz. 
Cro.E.iao.   Stamp  V.  Hutchins. 

pi.  !0.  S  C. 

held  acco"'in.»^y S.  P.  But  if  he  compounds  for  left,  the  furpluf^e  ihaB  bcaiTets.  GokUb.  79* 

pi.  15  H:u.  S^  Elix.  AncH. — —But  per  Aadcrfon,  it  u  Qth^rwiie  of  a  prDi»ife.  Foctbcboc* 
«.^;  is  not  the:ct>y  diUhcigcd.    Ibid* 

8.  Eiccutoii 
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8.  Ex-scutors  appointed  to  fell  land  cannot  retain  this  land  and  For  «^«'«" 
pay  fo  much  as  it  is  worth,  and  as  much  as  tcftator  appointed  up-  f,^p„*j"jo 
on  the  fale.     For  it  is  both  againft  the  words  of  the  will,  and  icH  tr.e 
the  intention  of  the  teftator.     Jenk.  i8o.  pi.  88.  *^"'^-    ^"^ 

in  the  caic 
of  goods  the  executors  have  an  intereft.  Per  Frowike.     Kdw.  5^*  ht 

9.  A.  is  a  principal,  and  B.  is  furcty  in  a  bond.  A  dies,  B.t^kes 
adminiftration,  the  hond  is  forfeited;  B.  gives  the  creditors  a 
bond  in  difcharge  of  the  debt.  He  cannot  plead  plene  adm'n'i* 
ilravit,  and  by  (hewing  this  matter  be  relieved,  becaufe  \yj  joh.mg 
vnth  the  principal  the  debt  became  his  own  debt.  4  Le.  236.  pi.  373. 
•Mich.  5  Jac.  C.  B, 

10.  Two  men  nvere  bound  jointly  in  a  bond,  one  as  principal  and 
the  other  asfurety  ;  the  principal  died  inteJlatCy  Hit  furety  took  admini^ 

firation  of  his  goc^ds ;  and  the  principal  having  forfeited  the  bond, 
the  furety  made  agreement  with  the  creditor,  and  took  upon  hini 
to  difcharge  the  debt ;  in  debt  brought  by  anothtr  creditor,  the 
queftion  was  upon  fully  adminiilered  pleaded  by  the  adminiflra- 
tor,  if  by  (hewing  of  the  bond,  and  that  he  had  contented  it  with 
his  own  proper  money,  whether  he  might  retain  fo  much  of  the 
inteftate's  eitate ;  and  it  was  adjudged  that  he  might  not ;  for 
Fleming  Ch.  J.  (aid,  that  by  joining  in  the  bond  with  the  princi- 
pal, it  became  his  own  debt.  Godb.  149.  pi.  1^4.  Mich.  5  Jact 
in  C.  B.  Anon. 

11.  It  has  been  adjudged  that  eicecutor  may  retain  for  a  debt 
due  to  him  from  teftator  on  aftmplc  contraB ;  per  Hale,  Vent.  199, 
Pafch.  24  Can  2.  B.  R.  in  cafe  of  Seaman  v.  Dee. 

12.  So  far  as  the  perfonal  ejlate  goes^  the  adminiflrator  may  prefer 
himfelfy  but  no  further  i  afterwards  they  can  only  (hare  with  the 
other  creditors,  &c.  2  Chan.  Cafes,  55.  Trin.  33  Car.  2.  GcII 
y.  Adcrley. 

13.  B.  was  bound  z^  furety  for  A.  to  C.  and  for  B.'s  indemnifi- 
cation A»  ajfigned  to  B.  a  term  for  years  and  dies,  and  made  B,  exe-^ 
cutor i  J.  S.  was  a  creditor  to  B.  by  fimple  contraft,  and  there 
being  no  perfonal  afTets  left,  A.  having  applied  all  them  to  the 
payment  of  his  own  debt,  J.  S.  would  have  the  benefit  of  the 
term  for  payment  of  his  debt,  fed  non  allocatur,  for  that  the  exe- 
cutor may  apply  the  perfonal  alTets  one  way  or  other.  2  Vern.  36. 
pi.  29.  Hill.  1688.  Sprignel  v.  Delawn^ 

14.  If  an  adion  be  brought  againft  a  fpecial  adminiflrator  and  Carth.  432. 

the  adminiftration  determines  pending  the  aB'utn^  he  ought  to  re-  |'  ^'  ^^ 

tain  aflets  to  fatisfy  the  debt  which  is  attached  on  him  by  the  ac-  not  app^r. 

tion;^  per  Holt.  Comb,  465.  Hill.    10  W.  3.   B.  R.  Sparks  v.    — ^' 

Crofts.  ^^y""-  ^^P' 

265.  s.  c. 

but  S .  P.  does  not  appear* 

* 

15.  Adminiflrator  may  retain  a  bond  debt  againfl  renty  but 
He  cannot  plead  a  bond  debt  due  to  another.  1  S<Uk.  326. 
Hill.  1 1  W.  3,  B.  R.  Per  Curiam  in'  cafe  of  Gage  or  Gray  v. 

•  V  3  16.  A  court 
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It  was  agreed       1 6.  A  coutt  of  cquity  will  never  ajfiji  a  retainer,  anJ  if  there 

law  and^  "*  ^^^  cqui table  aflets  only,  the  executor  ought  not  to  retain  to  pay 

equity  an  all  but  Only  a  proportion  able  part.  Per  Ld.  Wright,  Ch.Prec.  i8i. 

executor  Mich.  1700.    Hopton  Y.  Drvden. 

may  retain  ' 

for  his  whole  <!ebt  when  us  equal  degree,     Wmi.*s  Rep.  2a6.  Mich.  171 5*  Waring  ▼.  Danven. 

17.  If  adminiftration  be  granted  to  zcrcditory  and  after  repealed 

at  the  fuit  of  the  next  of  kin,  he  dial  I  retain  againft  the  rightful 

adminiftrator.     i  Salk.  38.    pi.  6.    Fafch.    13  W.  3.  B.  R.  Per 

Holt  Ch.  J.  in  cafe  of  Blackborough  v.  Davis. 

r  166  1         18.  A.  before  marriage  gave  a  bond  to  a  trttjlee  for  his  wife  to 

The  re-         leave  her  lOoL  if  foe  furvived  him^  and  after  ivas  indebted  bj  bond  to 

porter  a?  the  B,  in  i2o/.     A.  dicil  and  made  his  wife,  who  furvived  him,  exe- 

^"^of^^^     cutrix  ;  it  was  objefted  that  the  executrix  cannot  retain  the  lool. 

S!aere-  for    though  fhe  might  give  judgment  to  her  truftee  on  this  bond,  but 

in  the  cafe     that  thc  right  of  retainer  is  nvherc  the  executrix  cannot  fue^  and  there^ 

ij  "*^^  ^  d  fi^^fi^  necejftty  fhall  retain^  and  that  the  debts  fliall  be  paid  in  avc- 

Trin.  term'  ^age,  as  had  been  often  decreed  by  the  Mafter  of  the  Rolls  ;  but 

17  59,  ^<*«     Ld.  C.  King  held,  that  though  in  ftriftnefs  of  law  thc  executrix 

f '^^"d^ n%     cannot  retain  in  tliis  cafe,  yet  fince  it  would  be  a  ^'ain  thing  for 

fjtisiied        her  to  pay  the  i  oo  1.  to  her  own  truftee  with  one  hand  and  take  it 

wlih  this       back  with  the  other,  there  this  bond  in  cquity  ihould  be  the  fame 

as  if  made  to  herfclf.     Trin.  1725,    2  Wms.'s  Rep.  298.  Cock- 

roft  V.  Black. 


itfoiutiuii. 


(M.  a.  2).    Pleadings  in  Retainer. 

And.s4.  pi.  •  I.  iN  debt  by  A,  againft  B*  executor  of  C.  h^  pleaded  plene  admini" 
50.  S.C.ac-  X  flravity  and  in  evidence  A.  fbenved  that  B.  had  a  farm  ofC>  in 
Bcndl.  li.  his  hands  of  the  value  of  200  marks  ;  the  defendant  fbe%ved  hw  ht 
pj.  8.  S.  C.  }^ad  expended  200  marks  for  the  debts  of  tejiator.  Upon  confultatioa 
tioM  thT"  ^*^  ^^  jufticcs  of  B.  R.  this  was  admitted  for  evidence  in  main- 
point  ftated    tenance  of  the  iflue  of  fully  adminiftered ;  for  it  is  tantamcuRt. 

tothcjuf-     Mo.  2.  pi.  3.  cites  6  E.  6.  Shelly  v.  Sackvillc. 
ticcsofB.  ...  ^  . 

R.  for  their  opinion,  viz.  Whether  this  is  good  evidence  for  the  defendant  without  having  pkaded  this 
snaricr  by  way  of  bar  (who  anfwered  tliat  it  was  *  not ;  by  which  they  proceeded  further  in  the  nut* 
tcT-  [*  QuzrCy  if  the  word  (not)  ihould  not  be  omitted  ?]  | 

2.  A.  was  indebted  by  bond  to  B.  in  20I.  and  to  C.  in  60 1.  A. 
makes  Z).  his  executor  and  dies.  C.  makes  D.  his  executor  alfo  and 
dies ;  D.  may  retain  againft  B.  for  the  60  1,  but  then  he  mufi  plead 
as  of  his  elc5Hon  made  before  the  aBion  brought  by  B.I  Browxil.  50. 
Hill.  8  Jac.  C.  B.  Burdett  v.  Pix. 

3.  An  a£tion  of  debt  brought  againft  an  adminlflratzr^  who 
pleads  that  the  inteflate  *was  indebted  to  him  by  obligaticn,  and  that  ht 
retained  the  money  in  his  hands  tofatisfy  the  debt.  The  plaintiff  rf- 
plies  that  the  money  ivas  not  due  and  payable  to  him  at  the  time  of  the  in^ 

•  teflate^s  death  ;  ard  that  he  took  admintjlraticn  after  the  day  of  payment; 
and  if  the  adminiftrator  had  pleafed,  he  might  have  took  admini- 
ftration before  thc  day  of  payment  \  and  the  Court  held  thc  de- 

fendarit*s 
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fendant*s  plea  good,  but  he  (hall  not  have  the  forfeiture.  Brownl.  73 . 
]Pafch.  12  Jac.  Grove  v.  Jourdain. 

4.  Adminiftrator  defendant  may  give  retainer  in  evidence  or 
plead  it  at  his  Jiberty.  Brownl.  75.  Bond  v.  Green. 

5.  On  pleading,  plaintiff  demurred  becaufe  it  did  not  appear 
that  adminift ration  was  committed  to  the  defendant^  and  fo  had  no 
colour  to  retain  ;  adjudged  for  the  plaintiff,  for  the  plea  is  infuf- 
ficient.     2  Jo.  23.  in  C.  B.  Calverly  v.  EUifon. 

6.  In  debt  againft  an  executor  he  pieadedy  that  the  teftator  was  in- 
debtedto  him  on  bond  conditioned  to  pay  renty  and  that  at  the  time  of  hi/ 
deieaje  there  was  300/.  due  for  rent,  and  that  he  had  no  more  than 
60  L  ajfets  to  pay  it ;  the  plaintiff  replied^  that  at  the  time  of  the  tejla^ 
tof^s  death  there  was  hut  30  /.  due  for  rent.  The  Court  held  this  a 
good  replication,  though  the  penalty  of  the  bond  was  forfeited  at 

the  time  of  the  tcftator's  death.  Vent.  354.  Pafch.  35  Car.  2.  [  267  ] 
B.  R.  Page  v.  Denton.  For  if  a  bond  due  to  a  ftranger  is  for- 
feited, and  this  is  pleaded  by  an  executor,  and  that  he  hath  not 
affcts  ultra,  it  is  a  good  replication  to  fay  that  the  obligee  would 
have  taken  part  of  his  money  in  full,  and  it  fhall  be  a  bar  for  no 
more ;  and  in  the  cafe  above  the  defendant  ought  to  take  only  his 
own  due  debt.  And  the  Court  faid  that  if  men  would  plead  their 
caufe  fpecially,  it  would  fave  many  a  fuit  in  Chancery.     Ibid. 


(N,  a)     The  Power  of  an  Executor, 
[Or;  The  Power  of  a  Feme  Executrix.] 


[ 


I .    A  Feme  executrix  cannot  give  the  goods  of  the  teftator  in  pios  ufus 
-^^  without  the  affent  of  the  baron.     18  H.  6.  4.] 
[2.  A  feme  cannot  make  acquittance  or  releafe  without  her  baron. 
27  E.  3.  82.  b.  admitted  by  ifTue.     Contra,  8  H.  6.  4.  b.]  ^  FoL  924. ^ 

Br.  Executor,  pi.  i^l-  cites  x6  H.  6.  Contra,  that  the  releafe  of  a  feme  cof ert  ezccotrix  is  a  goo4 
bar  i  fo  of  an  Infant  executor.     Bat  Brook  fays,  ^lutre  of  a  feme  covert. 

s 

3.  Before  entry  executor  may  alien  a  term  ;  Arg.  PI.  C»  520.  b. 
Hill.  20  Eliz.  in  the  cafe  of  Welden  v.  Elkington. 

4.  Executors  razj  jujlify  the  entry  into  the  houfe  of  their  teflaior- 
upon  the  heir  ^r  fucccflbr  to  take  the  gOods  of  their  tellator  if  the 
doors  are  open. .    Br.  Executor,  pi.  129.  cites  21  HI  6.  30. 

4.  If  adminiflrator  on  condition  before  the  condition  broken  gives  S.  C.  cited 
the  goods  of  the  inteftate,  and  after  the  condition  is  broken,  yet^he  ^^  ^^^* 
gift  ftands  good.     6  Rep.  19.  in  Packman's  cafe,  cites  Dy.  339.  ifhcfciia 
17  Eliz.  and  34  H.  6.  14.  a*  b.  ^«  «^d« 

*  ^^  ^  of  the  in- 

teftate, yet  the  fals  floods  good. 

5.  If  executor  will  not  fell  teftator's  goods  at  the  value  ^  or  fell  un- 
der the  valttey  he  (hall  be  charged,  and  the  party  fhall  demand 
the  debt  againft  him  with  an  averment  j  but  if  upon  a  recovery 

U  4  againft 
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againft  executor  the  plaintiff  has  a  fi.  fa.  to  the  flieritF  of  teftatoi^ 

goods,  and  they  pro  defe£tu  emptorum  remanent,  &c.  and  a  vat^ 

dltioni  exponas  is  awarded,  and  the  (heriff  fells  them  under  the  Ta- 

lue,  the  party  has  no  remedy  unlefs  he  does  it  by  coving   per 

Prowike  Ch.  J.    Keilw.  64.  b.   Trin.  29  H.  8, 

Arg.  in^thc        ^'  Exccutor  canmt  devife  the  goods  ofthefirfi  teftator^  becauiie  his 

cafe  of  Pa-    executor  has  it  by  title  before  the  devife  fucceeded  as  executor  im- 

nmour  ▼.      mediate  to  the  firft  teftator.     PI,  C.  526.  a.  Trin.  19  Eliz.  Bran- 

— l-^Finl*      fl^y  ^*  Grantham. 

Law,  8vo.  i6S«  Roll.  Rep.  Arg.  140.  143.  per  Doderidge,  cites  PL  C.  Onodum^s  cale^ 

fupra. 

Cro.E.4yq.       »j,  Adminiftrator  has  the  abfolute  property  of  the  goods  in  him, 

38  lli«.  -'  ^"^  "^^y  ^'^^  '^^  gooJx  to  whom  he  will,  and  though  the  admini- 

v/i!fon  V.  ftration  is  afterwards  revolted  by  citation  (but  if  on  appeal  it  is  other- 

Packman,  wifc),  yet  the  gift  is  not  defeated ;  but  if  the  gift  be  by  covin^  this 

For  fince  ^^^^  ^^  ^^^^  *  ^^y  1 3  ^^iz,  J.  agahift  a  creditor y  but  it  is  good  againft 

thcftatute  the  fccond  ad'miniftrator.     6  Rep.  i8.  b.  Hill.  37  Eliz.    B.  R. 

of3iEd.3.  Packman's  cafe. 

the  admini- 

iUacor  has  as  abfolute  a  property  In  the  good^  as  an  executor  who  is  in  by  the  Tery  wiD  of  the  teftator. 

Per  Holt  Ch.  J.  12  Mod.'  617.  in  cafe  of  BUckboroogh  v.  Dayit. 

8.  Executor  of  UJfeefor  life  of  a  hoiife  has  no  intereft  in  the  houfe^ 
but  only  a  licence  in  law  to  enter  and  take  away  the  goods. 
Yclv.  124.  Hill.  5  Jac.  B.  R.  in  cafe  of  Sandford  v.  Sutcliffi:. 

9.  Teftator  bequeathed  a  debty  which  J.  S.  owed  him,  to  -P.  and 
C.  executors.  C.  proved  the  will,  and  releafed  to  J,  S,  the  debt. 
B.  brought  his  bill,  to  which  the  releafe  was  pleaded,  which  was 
allowed,  and  the  bill  difmifled.  Nelf.  Chan.  Rep.  56.  anno  1649, 
Matthews  v.  Thomas. 

^'^^  P*'  JO.  An  executor  cannot  waive  a  terniy  but  he'fliall  be  charged 

he'cannot  ^^^  ^^  ^^^l^  ^^  ^^^  ^^s  aflcts ;  for  hc  is  obliged  to  perform  all  con^ 

fowaiy^it  tra£^s  of  die  teftator  if  he  has  affets,  be  the  rent  high  or  low. 

but  chat  he  J  Lev.  127.  Hill,  ic  &  16  Car.  2.  B.  R.  Helliqr  v.  Cafebert. 

ihali  be  '  -^ 

charged  in  the  deiinet  upon  which  the  aflets  (hall  come  in  question  )  and  Twtfden  agreed.  Ibid.  * 

Sid.  240.  pi-  12.  and  ibid.  266.  pi.  17.  S.  C.  aJjudged,  and  contra  to  the  cafe  of  Overton  ▼.  Sid-* 
hail,  &>  reported  in  W<dker's  cafe,  3  Rep.  24. 

An  executor  that  intermeddles  cannot  waive  a  leafe  or  any  other  part  of  the  teftator*s  eftate^  for  he 
cannot  aifume  the  executorihip  for  part  and  rcfufe  for  part  \  bat  in  cafe  the  land  ic  not  of  more  worth 
than  the  rent,  it  is  a  good  plea  to  an  action  of  debt  in  the  debet  and  detinet,  for  be  ta  to  be  charged  in 
the  detioet  only  \  though  when  the  rent  is  of  iefs  value  he  may  be  charged  in  the  debet  and  detinet  for 
what  is  accrued  in  his  own  time,  according  to  Hargrave's  cafe.  5  Rep.  Vent.  271.  Trin  %y  Car.  2. 
B.  R.  Bohon  V.  Cannon.  Freem.  Kcp.  394.  pi.  510.  S^  C.  it  feemed  per  Cur.  thataaeze- 

cutor  could *not  waive  his  term  ;  for  if  he  had  aifets  he  Should  be  cbarged  de  bonis  tcftatoris,  and  the 
profits  of  the  lands  are  only  affets  to  the  rent,  and  only  the  furplus  above  the  rent  is  affets  to  other  debts* 

II.  A.  devifed  loool.  to  be  laid  out  in  d  purchafe  of  landsy  or 
ctherwife  to  the  bejl  advantage^  and  the  intereft  thereof  to  be  paid  to 
B.  till  a  good  purchafe  of  fome  good  leafe,  annuity,  or  rent-charge, 
(hould  be  made  tlierewith  for  B.  during  his  life,  but  if  he  died  be- 
fore fuch  purchafe,  then  500 1.  to  C.  and  500 1.  to  D.  On  bill 
for  her  500 1.  defendant  pretends  the  money  was  all  Jpent  at  law 
for  B.  whilft  he  liTcd  and  was  under  his  care^  and  othcrwife  for 

his 


las  benefit.  Decreed  the  500 1.  and  damages  fince  the  bill  to  D, 
for  that  the  de£end;|nt  €ould  not  lay  out  the  money  in  any  other 
manner  than  fuch  as  was  dire£ied  by  the  wilL  Fin.  Rep,  250% 
Pafch.  28  Car.  2.  Corbet  v.  Franklin. 

12.  Monies  due  on  a  contra£t  for  land  are  fecured  by  bond. 
Vendor  dies,  and  leaves  three  execators  in  trufty  and  one  of  them  de^m 
fivers  up  the  bondy  and  takes  a  new  one  in  his  own  name,  and  the 
name  of  his  co-eiecutors,  and  releafes  the  articles^  by  which  means 
500/.  intereft  was  loft  to  the  infant  for  whom  the  trujl  was.  Fin.  C. 
decreed  the  payment  to  be  made  according  to  the  times  of  payment 
in  the  firft  articles,  and  the  faid  executor  and  the  vendee  to  be . 
charged  therewith  notwithftanding  thereleafe.  2  Chan*  Cafes,  235. 
Alich.  29  Car.  2.     Hilliard  v.  George. 

13.  A.  devifed  a  term  to  his  executrix  for  lifpj  and  zftCT  to  his 
daughters.  The  executrix  affented  to  the  legacy,  and  qfftgned  the 
term,  though  there  was  not  want  of  afiets,  and  died.  Decreed 
the  term  to  the  daughters.  Fin.  Rep.  3781  Trin.  30  Car.  2. 
Tomlinfon  v.  Smith. 

14.  A.  devifed  lands  to  B.  to  pay  mortgages  firjl  and  then  legacies^ 
and  makes  B.  executor.  *  Executor  mortgaged  the  lands  to  raife 
money  to  pay  other  debts  of  A,     Though  debts  are  not  direfted  to  be 

paid  by  the  will,  but  only  mortgages  and  legacies,  yet  fuch  new    [  260  1 
inortgages  (hall  take  place  of  the  legacies  ;  per  Finch  C.  Vern.  69* 
pi.  65.  Mich.  1682.    Brent  V.  Beft  &  ar. 

15.  Some  debts  owing  are  within  the  ffatute  of  limitations^  and  Equity  will 
the  executor  refufes  to  plead  the  flatute.     Ld.  Sommers  denied  to  [^g^^ 
give  leave  to  the  rcfiduary  legatee  to  make  defence  inftead  of  the  cutor  to 
executor,  and  fo  enable  him  to  bar  fuch  creditors  by  pleading  pi****  tH« 
thcftatute.  Chan.  Free.  1 00.  pi.  88.  Mich.  1699.    Ld.  Caftleton  ?u'chcafe!r 
V.  Fanfliaw,  Equ.  Abr^ 


16.  Upon  the  death  of  a  termor,  reverponer  entered^  and  died 
fiifed.  Afterwards  adminiftration  de  bonis  non  is  granted.  Per 
Cur.  the  term  had  an  exiflcnce  as  foon  as  the  adminiflr^tion  was 
granted,  and  the  adminiftrator  may  have  a  fpecial  af^ion  of  tref- 
pafs,  fo  his  entry  not  tolled,  5  Mod.  384.  HilL  9  W.  3.  B.  R. 
TrevUlian  v.  Andrew. 

-17.  The  executor  has  fuch  immediate  pofTeflion  of  goods  at  a 
diftance,  of  the  teftator's,  that  he  may  maintain  trover  for  them  in 
his  awn  name  againft  any  converter  of  them,  and  the  damages  re-- 
covered fhall  be  affetsin  his  hands.  6  Mod.  181.  Pafch.  3  Ann* 
B.  R.  in  cafe  of  Jenkins  v.  Plume. 

18.  As  an  executor  may  fell,  fo  he  may  mortgage j  and  the  pur^' 
chafor  is  not  concerned  to  fee  the  eftate  cleared^  though  it  was  once  hei  J 
ptherwife  in  cafe  of  afpecific  legacy  in  the  Houfe  of  Lords,  which 
he  faid  was  an  hard  cafe,  and  hoped  would  never  happen  again  ; 
but  if  it  did,  he  did  not  know  how  far  that  would  be  a  jprecedent, 
but  he  would  not  allow  it  in  any  other  cafe ;  per  the  Mafter  of  the 
Kolls.  Trin.  Vac.  5  Geo.  1719. 

19.  Executor  is  no  more  than  a  truflet  made  by  the  teftator» 
and  has  not  the  fame  fight  to  the  perfonal  eftatCj  as  the  I^eir  has 

8  .  to 


305.  s.  c^ 
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to  the  lands;  for  the  heir  is  to  fit  in  the  feat  of  hisanceftors; 
per  Cun  8  Mod.  126.  Pafch.  9  Geo.  in  cafe  of  Goodrightr. 
Opie. 


Ca7o] 


(N.  a.  2)     Power  to  prefer  one  Creditor  to  another, 

or  pay  his  own  Debt  firft. 

I.   1 F  ail  the  goods  are  but  20/.  and  dehts  are  due  to  two  by  eiS^ 
^  gatioftf  each  of  20/.  the  executor  may  pay  ^^hich  of  them 
two  he  will.     Br.  Executors  pi.  172.  cites  Dr.  and  Stud.  fo.  76. 
cap.  ID. 

2.  Where  an  adion  is  brought  againft  an  executor  for  a  juft 
debt|  if  the  plaintiff  fears  he  will  confefs  a  judgment  to  another^  to 
defeat  him  of  his  faid  debt,  he  may  move  the  Court,  that  the  defendant 
may  plead  to  his  aHion  in  the  fame  term,  in  which  the  plaintiff  de- 
clared againft  him,  and  not  be  fufiered  to  gain  time  by  an  imparlance! 
per  tot.  Cur.  i  Bulft.  i22|  123.  Pafch.  9  Jac.  Anon. 

3.  Verbal  demand  oi  a  debt  from  the  executor  by  one  creditor^ 
where  there  are  other  creditors  in  equal  degree,  takes  not  away 
the  executor's  power  of  preference,  where  the  debts  are  all  pre- 
fently  due.    Went.  OfF.  Ex.  143,  144. 

4.  An  a5lion  was  brought  ^gainfi  an  executor,  and  pending  that 
aBion,  he  procured  another  to  commence  an  action  agaxnfl  him  for  ajuf{ 
debt  due  and  owing  by  his  teftator  \  and  the  executor  gave  way  to 
the  plaintiff  in  the  lafl  a^ion,  to  obtain  judgment  before  the  other^ 
which  judgment  he  pleaded  to  the  firft  a£lion,  and  adjudged  good, 
becaufe  he  has  liberty  to  pay  one  debt  before  another  ^  for  though 
in  confcience  all  his  teftator's  debts  ought  to  be  paid^  yet  there 
may  be  fome  circumftances  which  may  make  it  reafonable  to  pre- 
fer one  creditor  before  another ;  as  if  one  lends  money  without 
ufury,  and  the  other  with  ufury ;  or  if  the  debtee  is  Tejry  poor, 
and  in  fuch  cafe  where  the.  executor  confents  to'  pay  him  firft,  it 
ihall  never  be  intended  to  be  by  covin.  Sid«  2i.  pi.  3.  HilL 
1 2  Car.  2.  C.  B.     Blundevill  v.  LoverdalL 

5.  An  executor  or  adminiftrator  may  in  many  cafes  fuffer  ajudg^ 
wient  where  he  might  have  avoided  it,  and  yet  the  creditors  without 
remedy  ;  as  if  debt  upon  afimplc  contract  be  brought  againft  an  admi- 
nidrator  or  executor,  and  he  fuffer  judgment  againf  him,  thisjudg* 
znent  may  be  pleaded  to  other  creditors ;  and  that  hath  been  fo 
ruled  in  B.  R.  which  was  admitted  by  Pemberton.  Frecm. 
Rep.  256.  pi.  271.  Trin.  1678.  C.  B.  per  Cur.  in  cafe  of  Drake 
Y.  Randall. 

6.  The  executor  of  a  teftamentary  eftate  has  the  power  over  it 
fo  as  to  alien  or  fell,  as  he  (hall  judge  necelTary  \  and  if  it  be 
fold  in  prejudice  of  afpecific  or  rcfduary  legatee,  they  piay  have  their 
remedy  againft  the  executor,  but  not  follow  the  eflate  in  the  hands 
of  a  purchafor.  2  Vern.  445.  Mich.  1703.  in  cafe  of  Humble  v« 
BiU. 

The 
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fRat  reafon,  tl^at  tVt  executor,  where  there  are  debts,  may  fell  a  term  devlfe^  toaoothfr,  and  the  de- 
visee has  no  other  remedy  but  againft  the  ekccutor  to  recover  ihc  value  if  there  are  fufficient  aflets  to  pay 
'debts ;  but  he  admircrd,  If  an  oxecuti  r  fhouid  fell  {it  an  under  value,  or  to  one  who  has  notice 
that  theie  are  not  debts,  or  that  all  aic  paid,  this  might  be  another  confidcratioDf  but  it  not  being  fo  in 
the  prefenr  cafe  he  difmifl'fd  the  bill.  2  Wms.'s  Rep.  148.  Trin.  ^723.  Ewer  v.  Coebkt,  where 
the  cafe  was,  that  a  termor  devifcd  his  term  to  J.  S.  and  made  R.  exfcutor ;  and  A.  dying  indebted,  B« 
loid  the  term,  and  his  honour  fjid,  that  notice  of  the  devife  of  the  term  was  nothing;  for  the  very  na- 
ming him  executor  gives  notice,  to  that  if  notice  were  an>  hindr  ncc  no  executor  could  fell ;  and  to  put 
a  purchaforol  a  term  to  take  account  of  debts  is  not  reafonable,  and  would  lay  an  embargo  upon  all  per- 
fonal  eftatcs  in  the  hands  of  executoisand  adminiftrators,  which  would  be  attended  with  great  inconveni- 
ences, unlefs  theie  is  fome  pirttcuiar  irudor  a  fraud  in  the  cafe,  it  is  impcflible  to  fay,  but  the  fale  of 
the  perfonal  eflite  when  mad.-  by  an  executor  mufl  ftand,  and  that  the  creditors  cannot  afterwards  break 
in  upon  it.     Per  the  Matter  ot  the  Rolls.  Barn.  Chan.  Rep.  81.  Fafch.  2740.     Elliot  v.  Merryman. 

7.  The  law  gives  an  executor,  being  a  creditor,  a  preference,  So  in  fuch 
and  not  only  fo,  but  the  law  allows  this  executor  to  give  any  *  "|^*  ^^^^ 
other   creditor    in   equal  decree   a  preference.      Per  Parker  C.  executor 
10  Mod.  496.    Pafch.    8  Geo.    in  Cane,    in  cafe  of  Cock   and  muftbeio 
Goodfellow.     '  ^«with 

the  debts  of  athers,  and  t^en  he  may  prefer  himfelf  according  to  the  rale  of  in  sequali  jure  melior  eft 
conditio  poHidentis.     Went.  Off.  £x.  142. 

*  Went.  Oif.  Ex.  142.  S.  P.   But  if  the  debt  of  the  one  be  payable  at  a  future  day,:ind  of  the  other' 
p»efen£ly,  the  executor  cannot  prefer  fuch  future  dcbS  and  pay  it  before  the  day  of  payment  comes,  and  ' 
leave  the  other  unpaid.     But  afrer  the  day  happens  he  may  prefer  either  unlefs  in  c^fe  of  a  fuic  com- 
menced befoie  the  day,  and  he  even  thinks  that  a  bare  demand  of  the  executor  beforr  the  other  debt  be- 
comes payable,  prevents  tbe^ieference,  though  conliary  to  Dr.  and  Stud,  but  fays  he  lays  it  not  down 
peremptorily. 

8.  But  true  it  is,  that  Chancery  %vill fomettmes  interpofcy  becaufe 
thefe  powers  may  be  an  inlet  to  fraud,     Ut  fupra. 

9.  But  it  will  never  take  from  tJ:e  executor  A/m/?'^  this  preference 
which  the  law  gives  him.     Per  Parker  C.  Ut  fupra. 

10.  A.  a  freeman  of  London,  poffejfed  of  fever al  leaf ehold  houfesy 
and  other  perfonal  eflate^  by  will  devife d  one  third  of  all  his  perfonal 
efate  to  his  ivife^  another  third  to  his  children ^  and  his  own  teflo'* 
mentary  third  to  his  nvife  for  life  ;   remainder  to  fuch  of  his  children  as 

fjould he  living  at  his  nv'ifVs  death  ;  and  having  made  his  ivife  execu~ 

trixy  "appointed  J.  S.  cverfeer  of  his  will,  giving  him  lol.  for  his 

care  in  feeing  the  will  performed.     She  fold  all  the  leafes  to  y,  S. 

thf  overfeer  of  the  luill.     The  wife  died,  and  the  furviving  child 

would  have  fet  afide  this  fale  as  purchafcd  by  one  privy  to  the  will    [  271  3 

and  eflatc,  and  in  breach  of  trull,  and  would  have  diftinguffhed 

this  from  the  cafe  of  Ewer  v.  Corbet  ;  but  the  Court  faid,  that 

this  was  not  fo  ftrong  as  that,  becaufe  here  nothing  fpecific,  nor 

any  particular  leafe,  was  dcvifed  to  the  children,  as  in  that  cafe, 

but  only  a  third  part  of  his  perfonal  eftate  in  general.     Per  the 

Mafterof  the  Rolls.    2  Wms.'s  Rep,  150.  Trin.  1723.     Burting 

V.  Stonard. 

11.  A  bond  was  put  infuit  again fl:  an  executor  who  pleaded plene 

odminifravity  that  he  was  a  bond  creditor  himfelf y  and  had  paid  him~ 

felf ;  on  the  trial  \t  appeared  there  was  an  interlineation  of  ^oL  after 

'  the  bond  was  executed ;  fo  at  law  the  bond  was  intircly  void.  Now 

application  was  made,  that  though  the  bond  be  void  at  law,  that 
it  may  be  confidered  as  good  in  equity  for  what  it  was  really 
given.  Ld.  Cliancellor  fuid,  that  this  at  oioft  can  be  a  charge  by 
(ipple  contraft  j  for  you  yourfelves  have  deftroyed  it>  being  as  a 

bond. 
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bond,  fo  it  is  as  if  it  ncyer  had  been ;  and  fo  can  be  no  bar  to  th« 
payment  of  a  debt  of  a  fupcrior  nature.  Cafes  in  Cane,  in  Ld. 
King's  Time,  24.  Trin.  1 1  Geo.     Anon. 

(O.  a)    The  Power  of  Executors,  &c.  among  them- 

felves. 

Mo.  550*  [[1.  T  F  two  have  leaf e  for  years  as  executorsy  and  one  aliens  tht 
1.  cJ^he  ivhoiey  this  fhall  bind  the  other,  and  all  (hall  pafs ;  for  each 

fide  executor  has  the  intire  *  power  to  difpofe  of  all,  both  being  in  pofleiEon 
foUiti»       in  j-ight  of  the  teftator*  37  Elia.  B.  R.  agreed  and  adjudged. 

theother         PaNNEL  AGAINST  FeNN/J 

cxecutmr  fold  it  to  another,  and  adjudged  that  the  executors  did  not  take  as  devifees,  and  foto  have 
moieties,  but  that  they  took  the  term  as  executors,  though  as  to  fieehold  land  devired  to  them  by  the  fame 
will  they  took  that  as  executors.-*— —Cru.  £.  347.  pi.  19.  S.  C.  held  that  theexecutora  took  n«C 
ibe  t(rm  as  a  legacy  but  as  executors. 

[2.  Rof  Parliamenity  43  E.  3;  iV**  22.  the  Commons  pray 
that  where  a  man  makes  feveral  executors,  and '  dies,  and  one  of 
the  executors  refufes  the  admintftrationj  that  acquittances  made  by 
him  who  refufed  adminiftration  be  not  prejudicial  to  them  who 
accepted  adminiftration,  but  fuch  acquittances  be  void.  J 

ANSWER. 

[3.  Let  tlie  law  before  this  time  ufc(i  upon  this  point  be  hel4 
and  kept.] 
Two  ere-  4.  Surrender  of  a  term  by  one  executor  is  good  for  all.  D.  23.  b, 

cutc^rshaw    Marg,  pi.  146.  cites  %i  H.  7.  25-  b. 

Cne  grants  to  a  Ihanger  all  that  which  to  him  belongs  The  Court  ibemed  that  the  whole  term  paflef» 
becaufe  each  of  them  has  the  entire  authority  and  interelV  in  the  term  as  executor)  ibough  of  oihcc 
jointeoants  it  is  otherwife.     D.  13.  b.  pi.  146.  Mich.  28  H.  S.     Anon. 

s.  P.  per  J.  Releafe  of  a  debt  by  one  (hall  bind  the  other,     D.  23.  b* 

rnd'fafdV'  Pl-  m6.  Marg.  cites  4  H.  7,  4.  b. 

waji  a  gcM^i  caufe  of  equity  againft  him  that  relcafed. Godb.  431,  432.  pi.  496.  Pafcb.  3  Car. 

■  .  But  by  Jones  J.  there  is  no  rennedy  for  the  other  at  the  common  law.  Ibid.  432^'  ■  ■  Per 
Hem,  all  ihall  be  bound  by  it.     Goldib.  141.  in  pi.  54.  A.  ukea  goods  out  of  die  poflcffioo  of 

pne  executor,  leieafe  by  the  other  executor  is  a  good  plea.  3  Le.  209.  Arg.  cites  16  H.  ^*  4. 

6.  One  (hall  not  have  account  againft  the  other.    D.  23.  b.  146. 
«  Marg.  cites  Fitzh,  Executors,  ai. 
C  ^7^  ]        7'  They  cannot  va^kt  partition  of  goods.    D.  23.  b.  Marg.  cites 
27  H.  8.  22. 

8.  Devafiavit  by  one  fhall  not  make  the  other  liable  de  bonis 
propriis.  6.  23.  b.  pi.  146.  Marg.  cites  Vet.  Lib.  Intrat*.  327. 

9.  Gift  by  one  of  a  bond  to  a  ftranger,  is  good  as  to  the  parch- 
ment and  wax,  but  not  to  the  debt.  D.  23.  b.  pi.  146.  Marg. 
cites  Trin.  38  Eliz.  B.  R.     Rulfock  v.  Nicholfon. 

10.  Afalfe  plea  pleaded  hy  011^  executor,  ihall  chaige  him  only 
that  pleads  it.    D.  174.  b.  pi.  2i«  Marg.  c^tes  19  I{,  6^  14  H.  j* 

?7-  29-  n  W^  7-  8* 
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T 1.  One  txicuior  KvaJieSj  he  only  fhall  be  charged  dc  bonis  pro- 
priis«     D,  2IO.  a.  pi.  23*  Mich.  4  £liz. 

12.  Two  executors  bring  debt.  Otie  is  fummoned  and  fevered. 
The  other  profecutes  to  judgment.  He  that  is  fummoiled  and  fe- 
vered (hall  not  be  received  to  oiknoivledge  fniisfa^ion  of  debt  and 
damages  recovered,  becaufe  he  has  not  day,  nor  is  privy  to  the 
judgmenjt,  but  fecluded  of  it,  and  yet  his  rdeafe  before  judgment 
ihallbe  a  bar  notwithftanding  the  feverance%     D.  319.  b.  pi*  15*  ^ 

Mich.  14  &  15  Eltz.     Anon. 

•  13.  Two  executors  mzkc  partition  oj fpecialties  of  teftator ;  after  IWd.  70S. 
one  releafes  to  the  debtor  a  bond  which  by  the  partition  belong  to  ^^'^rr*^?* 
the  other,  the  debtor  having  notice  of  the  partition,  yet  Chancery  r.  Cood^ 
gave  no  relief  5  but  if  the  releafc  had  been  got  by  covin  for  lefs  *  Wiatu 
than  the  juft  debt  was,  the  debtor  (hould  fatisfy  the  overplus,  **  **' 
Mo.  620.  pL  846.  Mich.  42  &  43  Eliz.  in  Cane.     Anon. 

14.  If  an  aElion  is  brought  agciinjl  one  executor  where  feveral  J«<'«incnt 
are,  and  he  admits  the  nvrit  and  confeps  the  aclion^  this  (hall  bind  JjJ"^  V^* 
all  the  goods  of  the  teftator  as  well  as  if  they  were  all  named,  en  agahfft  ' 
Per  Hern.  Goldfb.  141.  pi.  54.  Hill.  43  £Hz.  in  cafe  of  Ncc-  ^'*  i^«  aj. 
ton  &  al'  v.  Gennet  &  al'.  \'^''l^'  ?*• 

146.  Cites 
%%  H.  6.  3. 

(O.  a.  2)     What  particular  Intereft  he  has  in  the 

Goods  of  the  Teftator. 

t.  r>  OODS  which  one  has  as  executor  arc  not  forfeited  by 
^^  outlawry  for  debt,  &c.  or  upon  convidion  or  attainder 
of  felony  or  treafon.     Wentw.  Off.  Ex.  85. 

2.  If  a  villain  had  been  made  executor  his  lord  could  ttot  take  thofe 
goods  which  he  had  as  executor,  and  for  taking  fuch  goods  or  for 
a  debt  due  to  the  teftator  the  villain  might  have  fued  his  lord. 
Went.  Off.  Ex.  85. 

3.  The  goods  of  teftator  are  not  to  he  taken  in  etcecution  for  execu" 
tor's  debt,  whether  upon  recognizance,  ftatute,  or  judgment  had 
9gainft  the  executor.     Went.  Off.  Ex.  56. 

4.  Executor  cannot  devife  the  lands  which  he  haS  as  executor,  For  he  ha* 
Per  Williams  J.  Arg*  3  Bulf.  7.  Hill.  1 2  lac.  ]^  "^^  *• 

^ .         o     J  /  J  his  own,  or 

to  his  own  ufe;  but  he  may  make  a  continuation  of  the  executorfh'p,  and  his  ezfcutcr  Oiali  have  them 
M  ezecacor  to  the  firft  teftator.     Went.  Off,  Executor,  17,  18.  litcs  it  dsreioived  Hill.  30  £Us. 

5.  In  evidence  to  the  jury  in  an  a£lion  of  debt,  it  was  faid-by  l^odmirf 
Dyer  and  Man  wood,  that  if  executors  grant  omnia  honafua,  that  ^^^^[^  ^^^ 
the  goods  which  they  have  as  executors  do  not  pafs,  and  cited  nia  bona 
loE.  4.  b,  by  Danby.     But  the  contrary  was  holden  by  Wray  f«».  the 
Ch.  J.  and  by  *  Plowden  in  Bracebridge's  case,  P.  i8  Eliz.  and  hThasai^id! 
they  denied  the  opinion  of  10  E.  4.  to  be  law,  for  by  fuch  grant  miniflratur 
made  by  executors  the  goods  of  the  teftator  do  pafs.     Le.  263.  J^^"  P*^''  '^ 
jl,  351.  19  Eliz.  C.  B.     Ld.  St.  John  v.  the  Countcfs  of  Kent.     othcr'gS^i. 

PttHolt  Cb.  J.  Ld.  Raym.  Rep.  1307.  M^b,  8  Anii9^  In  cafe  of  HutchinC^n  v.  Savage. 
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6.  If  an  executor  releafes  all  aBions^  f^^'t^t  ^nd  demands  whatfoewf 
which  he  had/or  any  caufe  'whatfocvery  this  extends  only  to  fuch  a» 
he  has  in  his  own  right,  and  not  to  fuch  as  he  hath  as  executor* 
Per  Holt  Ch.  J.  Show.  Rep.  155.  Pafch.  2  W.  &  M.  in  cafe  of 
Knight  V.  Cole. 

7.  An  executor  may  have  trefpafs  for  iaklng  goods  in  his  time 
qiiare  bona  iff  catalla  fua  becaufe  of  the  pofTcirion,  and  fo  may  a 
lervant ;  but  lifor  trefpafs  in  teftator's  time^  the  words  are  qwefuC' 
runt  tefatoris.  Per  HoltCh.  J.  2  Show,  155.  Pafch.  2  W.  &  M. 


(P.  ,a)     For  what  Debt  of  the  Teftator  the  Executor 

may  be  charged. 

Though  no    [i,     A  CTION  of  debt  lies  againft  the  executor  upon  arrears 
wntof  ac-  irx  ^«^j.  Qf  account  made  by  the  exccuijr  himfclf  of  receipts  by 

count  lays  ^  tt  i-i  r/ 

againft  the     teftator.     2  H.  4.  13.  b.3 

executor  of 

fuch  leceiptsy  yet  he  (hall  be  charged  In  debt  upon  an  account  fo  made  of  the  goods  of  the  deccafed  if 
ie  has.     Br.  £xecuton>  pi.  40*  cltet  S.  C— ^-Br.  Deue,  pi.*  52.  cii^  S.  C.  Br.  Account, 

pL  25.  cites  S.  C. 


For  audi-  [2.  So  it  lics  upon  arrearages  of  account  found  before  auditors* 

#  TucT  ^^  *  1 1  H.  6.  64-  dubitatur  ;  it  feems  to  be   intended  auditors  af 

judges ef  Jfg^^d  of  record;  and  fo  is  1 1  H.  4.  92.  becaufe  teftator  could 

record,  but  not  Wage  his  law.  4  H.  6.  t8.   10  H.  6.  25.  f  1 1  H.  6.  48-  But 

one  auditor  j£  tcftator  was  found  in  arrearages  of  account  before  auditors  who 

only  It  not       *  -   1  ■         1       n  r   tir  n      >     n  \  i- 

fufficie^t,  were  not  auditors  nt'^thtn  thejtatute  oj  li  ejtminjlery  2.  but  auditors 
becaufe  in  at  common  law,  the  exccUtcrs  fhali  not  be  charged,  becaufe  they 
teftator'*      are  not  auditors  of  rccord.   loH.  6.  25.] 

might  wage  his  law.     Went.  Off.  Executors,  1 17.  ■  And  becaufe  auditors  aie  made  judge*  by  the 

ftatute  IV»  2.  II.  the  a.tearagcs  which  they  ha?e  adjudged  is  a  debt  hy  reiord»  Went.  Oii*.  Execu- 
tors, 128. 

*  Br*  Executors,  pi.  5S.  cites  S.  C.  that  it  was  demurred  in  law,  whether  executors  ihould  be 
charged  in  debt  upo/t  amarag's  0/ account  of  their  tffiatorf  and  fays,  it  feems  clearly  that  they  ihall  be, 
for  bt  was  debtor  cf  reio.-d,  ani  could  not  wa^e  his  law.  Br.  Cct:c,  pi.  67.  cites  S,  C.  accord- 

ingly, but  that  it  was  not  aJjuJgcd.     .  Br.  Ekecutors,  pi.  171.  cites  S.  C. 

+  Br.  Executors,  pi.  163.  ciccs  S.  C.  but  not  J>.  H. OthcnAife  ot  guardian  iujscagt,  ht  being 

oQt  of  the  ftatute  W.  %,  11.  as  he  thinks.  Went.  Ofl'«  Executors,  117.  Marg.  cites  10  Kcp.  103. 
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Debt  upon  a       [j.  The  exccutor  IS  not  chargeable  for  debt  due  bv  tcftator  up^ 

.mic  *«>'//'  «""-'^- »°  H.  6. 25.] 

does  not  lie  againft  an  adminiftiator,  adjudged  per  tot.  Cur.  Cro.  £.  121.  pi.  iz.  Mich.  3c,  31  £l!z. 
B.  R.     Hughfon  v.  Webb. 

The  Court  ex  officio  ouglit  to  abate  the  writ  without  exception  of  the  parry,  and  the  defendant's  pica 
takes  not  away  the  authority  of  the  Court,  but  they  may  abate  it  .tuy  iimc  «fter.  Cro.  £.  lai.  Kiu^h^ 
fon  V.  Webb,  cites  15  £.  4.  25.— And.  182.  pi.  21^.  Anon.  Iccros  lo  be  S.  C— -But  this 
CAie  was  denied  to  be  law.  ISiJ.  333<  I'afch.  19  Car.  2.  B.  R.  •— —  And  fee  Vaugh.  91;.  in  cafe  of 
Edgcomband  Dee,  the  remi.rks  by  Vaughan  Ch.  J. 

Debt  on  fimple  contract  lies  aj^ainft  an  executo.  M  hepleafes.  Per  Hale.  Vent.  X99.  Pafch.  24 Car.  s 
B.  R.  in  cafe  of  Sc4in4n  v.  Dee. 

Debt  againft  adminiftiator,  and  declared  that  Ir.t.Jiute  ^vas  indebted  ts  ^»  5.  l^o l^  for  %earet  f.lJ^ 
^vbo  bect/mt  banirupty  end  rois  deit  teas  ,.i$gtt<d  fi/  tbc  ffairtiff  bfifg  a  ciiuit;.r  by  the  ccmmiflurcrs  of 
bankrupt.  Refolvi*d,  tlie  a^'ion  did  not  lie  ;  for  that  debt  upon  a  liinple  contract  lies  not  agiinft  an 
rxcoitor  or  adminiftratojr,  and  that  tlie  allignment  by  the  commilhoncrs  of  bankrupt  did  \  not  alter  the 
ldi«v,  but  that  againft  an  ^iii^nee  wa^i.er  of  law  did  he.  Jt  v*as  a-*jud^fd  for  the  defendant.  Cro.  C.  iS-', 
pi.  f.    Parch.  6  Car.  B.  R.     M'^-^m  v.  Green.  Jo.  223.  pi.  2    S.  C.  adjudged  per  tot.  Cur. 

ti..»t  the  ailjgncc  CL.S.  l.av e  C9  ctlur  nmedy  ihac  *.hs  debtee  himself  had,  aaa  this  was  b>  adioa  of  oeor. 


(BxttntOX0,  «74 

ttt  $B\on  oa  the  cafe  in  the  li/e  of  the  debtor,  and  after  his  death  hy  allien  fur  leCafe  agalnft  execution, 
and  fo  the  alfignee  may  have  a^ion  jn  the  cafe  but  not  debt. 

AdioQ  of  debt  wih  not  lie  againA  executor  for  debt  upon  Hmple  cont.ad  if  the  executor  demurs  to  it^ 
bat  aflumpfit  wil].  i  Lev.  2ct*  Hill.  i8  ft  19  Car.  1.  B.  K.  Palmer  v.  LaWl'on.— Sid.  33a. 
pi.  17.  S.  C*  held  that  the  executor  h  not  bound  to  ufe  dilatories,  but  he  may  demur  to  it  if  he  will, 
or  he  may  anfwer  to  it  if  he  will.  v..  Yet  debt  will  lie  if  executor  pleafe.    Per  Hale.  Vent.  199* 

Pafcl.  24  Car.  2.   B.  R.  Seaman  v.  Dee. 

Debt  will  lie  on  fimple  contraA.   i  Buift*  158.  Trin.  9  Jac.     Strong  v 

[4.  Regularly  the  executor  (hall  not  Be  charged  without  fpecialty  *.»"•  Adml- 
in  any  aciioil  where  the  iejiator  might  have  waged  his  law*  9  Rep,  88.  "L^JJ'^'  ?/ 
Pinchon's  case.     Becaufc  executor  cannot  wage  his  law  of  ano-  c.  but  not 
ther's contraft.  46  E.  3.  10.  b,  11  H.  6.  48.  b.  Mich.  37  &  38  Eliz.  ^.  P--^*"* 
'  B.  R,  agreed  and  adjudged.     German  against  Rowles.]  ig^tgg.  m 

the  other  editions  cites  S.  C.  but  not  S.  P.  diredly,  but  only  byway  of  inference.  Where  a 

man  leafes  for  life  uf  the  leflec  and  the  leflee  dies,  a^ion  of  debt  lies  againf^  hit  executors  without  fpe~ 

cialty.     Per  Finch  and  the  Serjeants.     Br.  Executor,  pi.  33.  cites  44  E.  3.  42. So  upon  a  leafe 

for  years ;  for  where  the  teftaior  cannot  wage  his  Uw  the  executor  fiiall  be  charged.  Ibid*  «— »•  Cro* ' 
£•  425.  S.  C. '  ^ 


By  what  Adion.  r 

[5.  9  Rep.  87.  Pinchon's  case.  By  all  the  juftices  and  ba- 
rons, that  where  the  teftator  upon  a  bond  of  1^0  L  to  him  ajfunied  ' 
to  pay  it  on  demand^  the  executor  may  be  charged  in  an  aBion  upcn 
the  cafe  in  affumpfity  becaufe  the  teftator  could  not  have  waged  his 
law  in  this  adion  though  it  be  mixed  with  a  trefpafs,  as  the  ac- 
tion fays,  yet  non  moritur  cum  perfona.  PI.  C.  loi.  Norwood 
AGAINST  Read.  15  E.  4.  16.  and  this  agrees  with  9  Rep.  87. 
Pinchon's  case.  Debt  does  not  lie  againft  cxecutoryjr  eating  and 
drinking  of  the  tejlator^  becaufe  the  teftator  in  this  action  might 
have  waged  his  law.]  / 

[6.  4  H.  7.  16.  b.  9  Rep.  87.  b.  Th<c  fame  law  of  a  limner  for 
his  wages.     4  H.  6.  19.  b.^ 

[7.  9  Rep.  88.  A  labourer  within  theflatutei^TM  charge  the  e»  Bccjuffuch 
ccutor  becaufe  teftator  could  not  wage  his  law  ♦.  2  H.  4.  14,  b.  J"^*"!,'^^* 

4  H.  6.  19.  b.    •}•  II  H.  6.  48.  b.]  '  by  tbiute 

to  fcrve,  and 

fo  could  not  wage  hi&  law.     Went.  Off.  Executors,  t^r. Debt  againft  exfcut-^rs  of  N   P.  of  lo 

marks,  and  coonceJ  that  he  Wi5  retained  with  the  tcftaror  in  the  art  oi'  a  limner  by  the  r?ar»  &c.  Per 
Marten,  executors  ihali  not  be  cliarged  without  fpecialty  in  this  cafe  ;  for  there  is  a  divcrlity  between 
this  cafe  and  a  common  labourer,  who  may  be  compelle :  to  labour  in  fpite  of  his  tcc:h,  and  his  friary  is 
pot  in  certain  by  the  liatute,  and  therefore  there  the  malter  cannot  wage  his  law,  and  thciCibrc  i!io  cxc- 
cators  fhall  be  charged  }  contra  in  this  cafe,  for  here  he  is  not  compelLiblc  to  ferve,  an4  theicfoic  ii  i« 
his  folly  that  he  had  not  taken  fpecialty  of  bis  falary  \  quod  non  nc^atur.  Br.  Executors,  pi.  S7. 
cites 4  H.  6.  19. 

But  in  cafe  of  fervants  not  compcllab'c,  as  waitrrs,  &c.  debt  lies  not  againft  executors  for  the^ 
wages.  Went.  Off  Executor,  j2.i.^— .Soof  chapbin,  Br.  Dctte,  pi.  1S7.  cites  11  H.  6.  48._~. 
Br.  Executor,  pi.  163.  cite^  S.  C. 

*  Br.  Detie,  pi*  53.  cites  S.  C.  f  Br.  Executor,  pi.  163.  cites  S.  C.  Per  ChauntrtU. 

[8.  If  A.  by  deed  makes  B.  his  general  attorney  to  retain  fervants^  r"-i*-A— ^ 

and  he  retains  one^  an<l  after  A,  makes  B.  his  executor  and  dies,  the  ^"*'  V^5- 

fcrvant  (liall  not  have  debt  againft  the  executor y?r  wages  itxurred  jT^TT^ 

in  life  of  tejlqtor^  becaufe  teftator  might  have  waged  his  law  if  ao  n Mr-t.;,  pi. 

tion  had  been  brought  againft  him  notwithftanding  the  deed.  ]y  y^- 
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♦27^  (ffifecutonr. 

tfaetc  faid  of  46  E.  3.  lo.  (R-  ^utre  this,  hecaufe  as  to  tkc  teftaCor  it  was  a 
If*|j^'^Tiui    co"tr2i&  made  by  other  hands.)] 

the  cafe  is  *  [p*  H  the  teilator  makes  a  contrad^  and  dies,  and  his  tKccutor 

thos,  vix.  ^  ^^j  £/^f^  acknosvUdges  the  amtra^^  the  a£^ion  of  debt  lies  againft 
^inTrt-*  ^™  f^^  **^*  though  the  teftator  might  have  waged  his  law  in  the 
ton,  bccaufe  a£fcion,  foT  he  might  have  denied  the  contra^  of  which  plea  the 
theadmini.  executoF  IS  oufted  by  the  deed.  46  E.  3.  11.  adjudged 
K  hir   1 1  H.  6,  48.  b.  Hvithout  deed.^ 

deed  indented  retained  the  pbiRtiflfto  fe.ve  the  infiefUte  for  to  marks  per  ann.  indbccaole  It  was  not 
denied  but  that  he  had  alVc:s  enter  mains,  and  that  the  detendant  himfelf  had  retained  the  plaindflT, 
tbcrefoie  It  was  awarded  that  the  plaint.ft*  recover  his  debt  and  had  elegit.  Brook  fays,  quod  mirum  ! 
and  it  was  debt  in  the  detinet,  &c.  For  ic  was  (aid,  that  the  reafon  for  why  an  execoCor  or  admiiH- 
Ibator  fliaU  not  anfwer  upon  a  fimple  contraft  of  the  decealed  without  fprcivlty  is,  becaofe  he  cannot 
Ikavc  conufance  of  the  concra£t,  and  now  he  has  ccnofance  of  the  contra^  by  his  own  retainer  by  his 
deed  ;  quod  nota,  tamen  mirum  !  for  though  he  has  conofanceof  the  contrad,  yet  it  may  be  that  the 
inteftate  has  paid,  of  which  the  defendant  cannot  have  cooufanco- 

Br.  Dette,  [jq.  If  a  fervant  he  retaimdfor  a  certain  futH  to  ferve  in  war,  if 

S* c^i^^  ^^^  mafter  dies,  debt  does  not  lie  againft  his  executor  for  the  la- 
Br.Execu-    lary  without  deed.     2  H.  4.  14.  b.] 

tor,  pi.  41. 
cites  S.  €• 

So  for  ar-  Qi  i.  Aclion  of  debt  lies  againft  executor  /or  arrearages  of  rent 

^™2.*^f  incurred  in  life  of  leflee  referved  upon  leafe  for  life  or  years. 
lee  though  '  46  E.  3.  10.  Huithout  deed.      1 1  H.  4.  64.  b.j 

executor  1 

never  entered  or  agnsed.  Ydv.  130.  Houfe  v.  Webfter.  S.  P.  by  Markbam  Ch.  J.  becanfe  ia 

foch  cafe  the  teftatur  could  not  wage  his  bw,  and  therefore  the  executor  ihall  be  chajgcd.  Br.  £zcc«- 
«or,  pi.  127.  citesaiH.  6.  i. 

Cr3.  £.  ^12.  In   an  a£lion  of  debt  againft  an  cutCMtox  for  fees  ami 

415.  S.  C.  ^ijorggj  by  him  expended  as  foUckor  of  the  teflator^  in  a  fuit  againft 
the  teftator,  if  the  executor  pleads  ne  unque  executor^  ne  unques 
admnijlravit  ut  executor ^  and  aJFterwards  judgment  is  given  ageunfi 
bimy  yet  he  may  reverfe  this  in  a  writ  of  error ;  for  it  appears  to 
the  Court  that  tiie  aciiion  does  not  lie  againft  the  executor^  and 
the  plea  aforefaid  has  not  confefled  the  contract.  M.  37,  38  £Uz. 
B.  R.  Adjudged  in  a  writ  of  error,  Germain  against  Rowles.J 

13.  Detinue  was  brought  by  a  feme  againjl  the  executor  ofber  ba* 
ron  of  the  moidy  of  his  goods  by  the  citfiom^  and  well.  Br.  ExccotorSy 
pi.  128.  cites  17  E.  3.  17. 

14.  Note  per  Davers,  that  where  debt  does  not  lie  upon   m 
Jimple  contraB  againft  executors,  yet  if  the  creditor  was  in  debt  to 

the  king  he  fliall  have  quo  minus  in  Scaccario  of  it  by  the  common 

ufe.     Br.  Executors,  pi.  176.  cites  1 1  H.  7.  26. 

Br.  Dettep  i  r,  I)eit  againf  executors  upon  tally  of  their  teftator  Jealed  ^vritten 

pi.  70.  cites  t    ^ordSf  that  the  icjlator  had  put  his  feal  to  it  to  pay  20  /•  and  ivfo 

fcotchcs  were  in  the  tally j  and  it  was  awarded  that  the  platiitiff  take 

nothing  by  his  writ ;  and  per  Skrene  the  reafon  is,  ina(mach  as 

the  writing  may  be  put  out  by  water,  &c.  and  a  greater  fum 

written,  &c.     Br.  Executors,  pi.  6o.  cites  12  H.  4.  23. 

16.  Executors  ihall  be  charged  in  debt  of  the  excrfs  which  their 
teftator  lord  of  D.  had  received  of  his  bciliff  found  before  auditors 
afftgned  upon  account^  and  auditors  aiTigned  by  the  executors  after 

the 


€recutor0.  %ts 

t)ie   death    of   the    teftator.      Br.    Executor^    pL    159.    cites 
10  H.  6.  24,  25,  • 

17.  If  termor  be  in  arrear  of  rent  ^  and  makes  executors  ancl</iV/» 
and  the  executors  occupy ^  they  Jba/l  be  charged  of  the  arrears ;  but  if 
they  waive  it  and  do  not  occupy,  then  e  contra.  And  fo  fee  that 
the  termor  himfclf  cannot  waive,  but  the  executors  in  whom  no 

folly  is  may  ti^aivt  s  per  Afcue  J.  quod  nota  quia  nemo  dedixit.    C  276  J 
Br.  Waiver  de  Chofes,  pi.  10.  cites  21  H.  6*  24. 

18.  And  it  is  faid  elfe where,  that  where  a  man  takes  laud  ior 
yeacs,  rendering  more  rent  than  the  land  is  worthy  and  makes  exe- 
cutors and  dies,  if  the  executors  waive  the  land  they  {linll  be  dif- 
charged  of  the  rent;  contra  if  they  occupy.  Br.  Waiver  de 
Chofes,  pi.  10.  cites  21  H.  6.  24. 

19.  &  of  abbot  who  takes  fuch  leafe,  his  fucceflbr  may  waive 
it.    Br.  Waiver  de  Chofes,  pi.  10.  cites  21  H.  6.  24. 

'20.  Debt  againft  executors  of  goods  fold  to  the  tejlator^  the  attor- 
ney was  demanded,  who  faid  that  he  would  avow  the  fuit ;  by 
which  Littleton  awarded,  that  he  take  nothing  by  his  writ;  for 
^here  the  teftaior  might  have  tvaged  his  law,  the  executor  fhall  not 
be  charged,  and  fo  fee  judgment  ex  ofRcio  without  demurrer  by 
the  defendant;  quod  nota.  Br.  Executor,  pi.  80.  cites  15  E.  4.  25. 

21.  If  a  creditor  of  the  king/hews  tally  of  the  Exchequer  to  the  cuf 
tomer  or  comptroller,  who  dies,  this  ihall  charge  his  executor  as 
well  as  the  cuftomer  or  comptroller  himfelf.  Br.  Executors, 
^1.  157.  cites  2  H.  7.  8,  9.  and  i  H.  7.  17. 

22.  Dabt  lay  againd  adminiftrator  for  money  paid  by  plaintiff  to 
inteftate  to  traffic  with  for  plahitiff,  and  this  fignified  by  note  of 
inteftate.     D.  ao.  a.  pi.  118.  .Trin.  28  H.  8. 

23.  The  words  of  a  leafe  are>  that  it  (hall  not  be  lawful  for 
lefiee  to  fell>  give,  or  grant  his  term  aforefaid,  yet  executor  {hall 
mt  forfeit.     D.  65.  b.  pi.  8.  Mich.  3  E.  6. 

24.  If  A.  covenants  with  B.  to  put  his /on  apprentice  to  C.  or  other" 
Vfije  that  the  exdcutors  of  A.  fhall  pay  B.  20  L  and  A.  does  not  put 
his  fon  apprentice  to  C.  but  dies,  B.  (hall  not  have  debt  againit 
the  executors  of  A.  for  it  cannot  be  a  debt  in  the  executor  where  it 
tuas  none  to  the  teflaior  $  adjudged.  Cro.  E.  232.  pi.  2.  Pafch. 
33  EliZi.     Parrot  v.  Auftin. 

25.  In  all  cafes  where  any  price  or  value  is  fet  upon  the  thing 
in  which  the  offence  is  committed,  though  he  that  did  the  offence 
dies,  the  executors  Ihall  be  charged  for  this  offence;  as  in  tha 
principal  cafe  of  an  information  for  cutting  1 00  oaks  growing  on  the 
Itmdofthe  queen  to  the  value  of  100  1.  or  if  it  vrtxtfor  the  taking  of 
20  of  the  queen'j  beajls  of  the  value  of  20  /.  the  executor  fhall  be 
charged.  But  when  the  aftion  or  information  is  forfpow^  of 
grtfsf  &c.  ad  damnum^  Sec.  the  executor  (hall  not  be  chawd  ; 

er  Manwood,  which  was  agreed  for  good  law.  Sav.  40.  pl^p. 
lich.  24  &  25  Eliz,  Sherrington's  cafe. 

26.  The  te/fator  retained  ^n  attorney  ofC.  B.  to  profeade  afuit\  ^j^^'^'hui' 
thut  court.   Refolvedthat  an  aBion  will  lie  for  his  fees  which  be  due   38  eiIz.*  ' 
to  him  in  that  fuit  againft  the  executor  of  the  teftator,  becaufe  s.  c.  hcM 
the  teflator  in  fuch  cafe  could  not  wage  his  law ;  but  for  monies  ex-  ^^^^^^^"^ 

Vo4^  21,  »  '  X  fendk'd  £1^  poiat 


E 


ayS 


dBvtmtot^i 


by  three  pended  infuits  In  other  courts  by  the  attorney,  the  aSton  tutU  not  tii* 
V'cn.^'  **"'  Mo.  366.  pi.  SCO.  Mich.  36  &  37  Eliz.  B.  R.  Rolls  v.  Gcr- 
dojbred        main. 

thereof, 

and  afierwardsi  Pafch.  3S  Eliz*  tbey  held  their  opinion,  that  for  thofe  fea  in  other  courts  the  ai6Uoa 

lay  noc>  aad  fo  the  wiit  was  abateable  in  u>io,  and  ruled  thac  judgmcac  be  reverfed  nifi,  &c. 

27.  Aftion  grounded  on  zftmple  contra£f  lied  not  againft  execu- 
tors unlefs  upon  aflumpiit  for  ardcbt  due  or  owing  by  the  teftator 
himfclf,  and  not  upon  fuch  a  collateral  matter  as  the  forbearance 
of  the  debt  of  another.     See  Owen^  57.  Ttin.  37  Eliz.    Gowood 
[  277  3    V.  Binks,  and  cites  the  cafe  of  Jordan  v.  Harvey. 
Cro.E.454.        28.  AJfumpfit  was  brought  againft  an  executor  upon  a  promife  of 
bine  ▼.  Rik    '^'  teftator  to  pay  lOO  /.  in  conjideration  of  the  marriage  of  his  daughter 
theiam,         nvhen  required;  the  defendant  pleaded  non  aifumpfit,  and  judg- 
s.  c.  and     ment  was  given  in  B.  R.  for  the  plaintiff;  but  upon  error  brought 
rcvSfed°by     ^^  Cam.  Scacc.  the  judgment  wasrcverfed,  for  that  the  adiondid 
•Hthejuf-     not   lie   againft  tlie  executor.     Mo.  691.  pi.  954.  Mich.  37  & 
^cespwicr    38  Eliz.  Rotheramv.  Stibbing. 

Clerk  i  and     •*  ^ 

ilnderfon  fiid,  that  the  reafon  why  debt  lies  not  againft  executnr  on  the  c«ntraA  of  the  teftator  is,  be- 
caufe  the  law  d6es  not  intend  that  he  is  privy  thereto,  or  can  have  notice  thereof,  and  he  cannot  «a^ 
his  law  for  fuch  debt  as  the  teftator  might,  and  when  debt  will  not  lie,  it  is  not  fit  that  thic  adion  upon 
a  barepromii'e  ihould  tiejiim  ;  tor  it  ftands  all  upon  one  reaton;  and  if  thefe  anions  fhould  bs  allotvable 
It  would  be  Tcry  mifchievotis.  <  Ibid,  fays,  Note  that  the  fame  term  the  lildb  judgment  wa$  given 
between  Crig4s  ak1>  HitnotrsKt  in  an  a6 ion  againft  an  adoiiniftrator  on  a  promife  of  the  inceita'c'9 
to  pay  monies,  &c.  '  S.  C*  dted  Mo.  69 1,  as  :ldjudged,  and  judgment  reverfed  accord tngiy.——* 

Cro.  £.459*  \\*^-  Hill.  3S  iXiz*  ^KRL£  V.  Ro8SX|  S.  F.  and  judgment  in  £.  R.  rcvaied  ia 
Cam.  Scacc.  accordingly. 

Yely.  23.  29.  A  m^n  by  his  will  devifed  40/.  to  two  infants  equally.    The 

^  sT*'**^  «f^ri//r/;if  delivered  the  money  to  one  to  whom  the  defendant  was  executor , 

S.  C.  ad-  w£^  made  a  hill  fealed^  ^iftfj^^g  ^hat  he  had  received  the  40  /.  to  the 

judged. —  ufe  of  the  infants.     One  of  the  infants  died  intcfl ate*     His  adminiftra' 

s'^^c 'feemV  ^^^  brought  debt  againft  the  defendant  the  executor  of  the  bailee. 

only  a  tranf-  It  was  adjudged  the  a£tion  was  maintainable,  and  the  fpecialCfy 

laMon  of  although  it  was  not  made  to  the  infants,  yet  it  was  a  fufficient 

Cfo'eTtiq.  tcftimony  of  the   debt  on   which  the   executor  is  chargeable^ 

pi.6*6.  Shaw  Mo.  667.  pi.  914.  Hill.  42  Eliz.  Shaw  V.  Norwood. 

▼.  Nor- 
wood, S.  C.  adjudged.  Ow.  127.  S.  C.  adjudged. 


30.  JJebtjora  reliej  was  brought  by  the  executor  oj  the  lord  agoing 
the  executor  of  the  heir  who  was  to  pay  it ;  and  adjudged  for  the 
plaintiff.     Cro.  E.  883.  pi.  17.  Pafch.  44  Eliji.    B.  R.  St.  John 


Noy,  43*  JO.  Debt  for  a  relief  y^^iS  brought  by  the  executor  of  the  lordagtunfi 

St.  John  T.       -t  ./-.?»•  1  «.  «.•!         %    r         .!_ 

Bawd  rip, 
S.  C.  ad- 
judged for      V.  Brandrinrr. 
the  plajntitt,  ^    *=• 

and  the  judgment  affirmed  In  error* 

s.  P.  yea  31,  AfTumpfit  does  not  lie  for  debt  hjfnnple  contraB  due  by  th* 

though  fuch  tellator  airainll  executors.     Yclv.  20.  Mich.  44  &  4c  Eliz.  B-  R. 

adcbtgew      .      1  ^t     1 

for  the  molt  bladc  V.  JMorlcy. 

.  i)«<e(riry 

thing,  viz.  .meat  and  drinlc,  wh'ch  binds  nreti  an  infant  to  payment,  yet  will  tt  not  charge  an  cxecotof 
i»f  one  <»f  full  »%t  \  but  this  4£  meant  where  the  contrail  is  oiiry  by  word.  Went.  Off.  Ex.  i»o.— ' 
Me.  43^.  pi.  t3o3.  b.  C«  &  S.  P*  held  b/  the  greater  o/iiuoa  in  the  £xche)ucr  chuibcf. 


.     32#  A.  brings  debt  againft  the  executor  of  B.  r^pon  the  tifiatof^s  »oR«p-  77- 
tffun^tt  to  pay  a  certain  fum  of  money,  which  neither  he  nor  his  ^'^^'  j^^'  ^  • 
executor  has  paid.     Refolved  by  all  the  juftices  of  England  that  eoke  ch. 
the  aftion  well  lies*     Jenk.  290.  pi.  28.  cites  0  Rep.  86.  b.  Mich.  ]  "  ^^- 
9  Jac.  B.  R.  Pinchon's  cafe.  i^f:^'J^ 

the  caff  lies  a§aiiift  the  cxecutois,  Arc. 

33.  If  zpromt/ehe  broken  in  life  oftefiator^  be  it  for  debt  or  colla- 
teral matter,  yet  the  executor  is  liable.  Roll.  Rep.  266.  pK  39, 
Mich.  13  Jac.  B.  R.  in  cafe  of  Sander  v.  Efterby. 

34.  In  debt  againji  executor  of  lejfee  for  years  for  rent  arrear^  the 
executor  pleaded^  that  he  never  agreed  to  the  taking  of  the  term  ;  but 
the  plaintiff  had  judgment ;  for  inafmuch  as  he  took  upon  him  the 
office  of  executor  he  cannot  refufe  the  term.     Lat.  261.  Arg. 

Hill.  15  Jac.  C.  B.  Rot.  3068.  Heydon  v.  Hudfon.  [  278  ] 

35.  Debt  for  rent  agaitifl  an  executor  upon  a  leafe  made  to  the  tefla^  ^^im,  ii». 
icrfor  rent  incurred  after  his  death*     The  defendant  pleaded,  that  Moody^' 
after  the  death  of  the  teflator  he  relinquijhed  the  pojfejfton  of  the  latidy  S.  C.  ad- 
and  did  not  intermeddle  therewith,  and  had  adminijiered  all  the  J"<l«^<*/of 
tejlatof's  goods.     The  writ  was  brought  in  the  debet  ^  dctinet,  and     ^  ^1  Roiu 
adjudged  good.     2dly,  Refolved,  the  executor  could  not  wave  the  Rep.  131. 
pojfefflon  unlefs  it  had  been  fpecially  alleged  that  the  rent  was  greater  ij^"'»V' 
than  the  value  of  the  Umdy  for  then  perhaps,  by  fpecial  pleading  of  s.  c.'Sl  the 
it,  he  might  be   difcharged  of  it.     Cro.  J.  549.  pi.  10.  Mich,  juftkcs 

17  Jac.  B.  R.  Mawle  v.  Cacyffyr.  '^'**'*  »^»* 

cannot  wajye  the  term  and  leafe ;  but  that  notwithftanding  this  wstver  he  (hall  be  charged  with  the 
rent;  and  by  Haughton  T.  admitting >he  may  waive  this  term,  >et  he  ought  to  give  the  icfTor  notice  of 
thewa'verof  itj  and  by  Montague  Ch.  J.  if  the  rent  is  more  than  the  land  is  worth,  the  executor  might 
fcate  iileaded  ir,  and  ia  fuch  fpecial  cale  by  hit  waiver  of  the  term  and  kai'et  be  inight  have  difchar^ei 
Jumfiilfof  the  rent. 

38.  Debt  againft  an  adminiflraiory  who  pleaded  that  the  inteftate 
acknowledged  a  judgment  to  him  for  1500/.  and  diedy  and  that  he  re^^ 
tained  goods  to  that  value  to  fatisfy  himfelf,  and  that  he  had  not  affets 
ultra  more  than  40  /.  It  was  moved,  that  he  ought  to  plead  the 
gefteral  iflue,  and  give  this  matter  in  evidence ;  per  Hobart,  he 
may  give  this  in  evidence^  or  he  may  plead  that  the  judgment  is  notfa^ 
tijfiedor  defeqfanced,  but  we  may  not  compel  him  to  change  his 
plea  unlefs  he  will.  Win,  70.  HilL  21  Jac.  C.  B.  Bacon  v. 
Wcfton.  . 

37.  Executors  may  be  charged  for  debts  and  damages  recovered 
ogaifj/l  te^ator,  and  debts  by  recognizance*  And  fo  alfo  for  debts 
by  Jfatute  merchant^  though  Ld.  Brook  thought  the  contrary. 
Went.  Off.  Ex.  117, 118. 

38.  S^  of  ijuesforfeitedyjines  impofed  by  juftices  at  Weftminfter, 
or  at  afllzes^  quarter-feflions,  commiflioners  of  fewers  or  bank- 
rupts, by  ftewards  in  lects,  &c.  For  all  thefe  ai-e  debts  of  record 
which  executors  ftand  charged  withal.    Went.  Off.  Ex.  117. 

39.  It  feems  that  the  executor  is  liable  in  all  cafes  where  teflator 
could  not  have  waged  his  law  h^d  he  beca  fucd  iv^  his  life-time« 

See  Went.  Off.  Ex.  2 18. 120. 

X?  4o«  Executor 
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40.  Exccutot  fliali  be  chargeable  for  money  due  to  a  gaoler  tj  a 
prifonerfor  his  diet  ,•  becaafe  it  is  for  the  public  good  to  have  pri- 
foners  kept,  -which  cannot  be  without  affording  them  vifluab. 
Went.  Off.  Ex.  lat,  122.  • 

4 1.  If  one  has  an  exchequer  order  to  receive  money  of  fomc  officer 
of  the  crown,  and  delivers  to  one  of  them  who  has  money  of  the 
king's  then  in  his  hands,  but  dies  without  paying  the  fame,  his 
executor  fhall  be  chargeable  with  payment  thereof.  Went.  Off. 
Ex.  122. 

42.  An  executor  fliall  not  be  charged  with  a  irefpafs  committed 
by  the  tejfator.     Toth.  151.  cites  3  &  4  Car.  Holland  v.  Owen. 

43.  Covenant  was  brought  againjl  the  executor  of  the  lejfcefir  nori' 
payment  of  rent  upon  an  exprefs  covenant.  The  defendant  pleads^ 
that  before  the  rent  became  due  he  ojftgned  over  to  %  S.  The  plaintiff 
demufs.  It  was  faid  by  the  Court,  that  though  the  defendant  had 
affigned  over  before  the  rent  became  due,  yet  he  might  ie  charged  as 
exeattor  upon  the  exprefs  covenant ^  but  he  could  not  be  charged  as 
offtgnee^  if  he  ctffigned  over  before  the  rent  became  due  ;  and  here  the 
plaintiff  hath  eleSion  either  to  charge  him  as  aflignec  or  executor, . 
and  having  charged  him  as  executor  it  is  no  pica  ;  for  as  he  might 
have  charged  the  teflator  upon  this  exprefs  covenant  after  aflign- 
tnent,  fo  he  may  the  executor,  but  then  judgment  (hall  be  only 
de  bofoi5  teftatoris.  Freem.  Rep.  377.  pi.  489.  Mich.  1674. 
Jenkini  v.  Hermitage. 

I  ^79  ]  44*  If  2  man  deviftth  a  term  for  years  ^  being  greatly  indebted^  and 
not  leaving  ajfetsy  and  the  executor  ajfents  to  the  legacy,  and  the  de* 
vifee  enters^  a  creditor y  that  hath  a  judgment  de  bonis  te/latoris,  cannot 
take  this  term  in  execution  by  averring  that  this  ajjfent  of  the  executor 
ivas  per  fraudem ;  but  he  muft  take  advantage  of  it  byvjay  ofde* 
vaflavit  in  the  executor.  Arg.  Freem,  Rep.  465.  pl.636.  Trin.  1678. 
in  cafe  of  Knight  v.  Peachee. 

45.  An  adminiftrator  ^^f/6'm/^  lite  of  a  will  is  liable  to  aftions. 
^              2  Show.  6^^  pi.  54.  Trin.  31  Cnr.  2.     Impey  v.  Pitt. 

46.  A  fcire  facias  lies  againjl  executor  of  bail,  2  Show.  310. 
pi.  321.  Trin.  35  Car.  2.  B.  R.  Anon. 

Inteftatfc  47.  By  I  Jac,  2.  Cap.  17.  no  adminifrator fhall  be  cited  to  account 

^^b*  finite  ^^^^^^\f^  '^^''  ^y  inventory y  but  in  behalf  of  a  minor ^  or  by  a  creditor 
contraa,but  V  next  of  lin. 

more  than 

iix  years  were  dapfed.  Adjudged  that  the  perfon  to  whom  he  was  a  debtor  is  creditw  within  this  a/A 
to  compel  the  admioiftraior  Co  account ;  for  it  is  a  debt  though  barrable  by  the  ftatute  of  limitadcMUy 
and  fo  a  prohibition  moved  for  to  the  fpiiitual  court  was  denied.  Ld.  Raym.  Rep.  I32.  Tria.  9  W.  3. 
Wainford  v.'  Barker*  . 

•  48.  An  adminiftrator  muft  give  bond  to  thefheriffoi  the  penalty 
of  /^oLfor  his  appearance  at  the  return  of  the  writ,  and  the  flieriff 
IS  not  obliged  to  difcharge  him  on  the  attorney's  promifc  to  ap- 
pear, but  if  an  attorney  of  this  court,  or  of  C.  B.  do  make  fudi 
promife,'  .the  €6urt  will  cotnpel  him  to  perform  it.  Cumb.  too. 
*Kch.  6  W.  &  M.  in  B.  R. 

49.  On 


49-  On  a  trial  before  Holt  Ch.  J.  in  deit  for  rmty  he  held  that 
an  a^miuiftrator  is  chargeable  as  ajfignee  for  the  time  he  enjoys 
it,  and  is  in  pofleffion.  Show.  348,  Pafch.  4  W.  &  M.  Buck 
V.  Barnard. 

50.  In  an  aRlon  againft  a  tejlator  upon  a  jimple  contraEl^  there  is 
an  interlocutory  judgment  given  and  writ  of  inquiry  awarded,  but 
before  final  judgment  given  the  party  dies.  Judgment  is  entered 
up  againft  him  purfuant  to  the  ftatute  8  &  9  W.  3.  cap.  10.  Per 
Cur.  B.  R.  this  is  a  judgment  in  the  t^ftator's  time,  and  {hall  be 
paid  before  bonds,  i  Salk.  42.  pi.  12.  Pafch.  3  Ann.  B.  R. 
Wefton  V.  James. 

51.'  4  &  5  Ann.  16.  makes  adminlflrator  of  guardian^  ^oiliffy  re-m 
ceiveryjotntenants^  and  tenants  in  common^  liable  to  account. 

52.  Tenant  for  life  and  remainderman  join  in  mortgage  of  land$| 
and  they  both  covenanted  and  gave  bond  to  pay  the  money ;  the 
tenant  for  life  dies.  Lord  Cowper  faid,  if  remainderman  pays 
the  money  and  takes  up  the  bond,  or  gets  the  covenant  ajfigned^  he 
may  prefer  his  bill  againft  the  executors  of  the  tenant  for  life,  but 
not  elfe.  G.  Equ.  Rep,  69.  Pafch.  7  Ann.  in  cafe  of  Hunger** 
ford  V.  Himgerford. 

53.  Attorney  having  delivered  up  deeds  to  an  executor y  which  he 
VJos  not  obliged  to  do  till  his  bill  was  paid j  which  deeds  would  be  of  great 
ufe  to  the  executor  in  fever al  fuits  that  nvere  then  carrying  on^  the  exe^ 
cutor  having  changed  his  attorney^  this  is  a  fufjicient  confideration  to 
male  the  executor  liable  for  the  full  demand,  whetlier  aiTets  or 
not.  MS.  Tab.  January  27th3  17 19*  Duchefs  of  Hamilton  v. 
lucledon. 

54.  An  hu/band  voluntarily,  and  after  marriage,  allows  the 
v/ifcy  for  herfeparate  ufe,  to  make  profit  of  all  butter,  eggt^  pigs,  pouk 
trjy  aful fruit,  beyond  what  is  ufed  in  the  family y  out  of  which  the 
yjife  faves  1 00  /.  which  the  htfband  borrows^  and  dies.  The  Court 
will  allow  this  agreement,  to  encourage  the  wife's  frugality,  and 
the  wife  fhall  come  in  a  creditor  for  this  100/.  efpecially  there  being 
no  defeft  of  afl'ets  to  pay  debts.  3  \Vms.'s  Rep,  337.  Mich.  1734. 
Slanning  &  al'  v.  Style  &  aF, 

•       [  280  ] 

(P.  a.  2)     Where  an  Executor  fliall  pay  Cofts.       ^l^t^ 

I.  A     AN  adminiftrator  brought  account  againft  B,  fuppoftng  B*  Keiw.  207. 

-**•  to  be  receiver  to  his  ini^ate,  and  before  count  made  A.  was  \^\^^^'^" 
nonfuited.     B.  cannot  have  his  cofts  adjudged  to  him  by  the  Court,  verbis. 
by  virtue  of  the  ftatute  23  H.  8.  becaufe  A.  did  not  fuppofe  the 
defendant  to  be  his  receiver,but  receiver  of  the  inteftate,  Bendl.  1 9, 
Pafch.  28  &  29  H.  8.     Allen  v.  Allen. 

2.  hi  ajfum^tt  brought  by  the  plaintiff  as  adminiftrator  of  J.  S. 
^pon  a  pjromife  m^e  to  the  teftator ;  after  iflue  joined,  the  plaintiff 
^vas  nonfuit.  Cofts  were  prayed  for  the  defendant,  upcn  the  fta- 
tute of  8  Eliz.  which  giveth  cofts  againft  him  who  fueth  malici- 
oufly ;  but  the  Court  denied  tp  give  cofts,  for  that  it  cannot  be 

X  3  faid 


«8o  OEr^futotsr.  , 

faid  to  be  ufcd  malicioufly  being  for  another,  nertber  can  h  be 
known  but  that  the  plaintiff  had  colour  to  fuc.  Cro,  E.  69,  pi.  21. 
Mich.  29  &  30  Eliz.   Ford  v.  Roll. 

3.  In  aJTumpfit  by  ad  mini  ft ra tor  upon  a  promifc  made  to  the  tejla^ 
ior^  he  was  mnfitit ;  the  Court  would  not  give  cofts.     Cro.  E.  69* 
|>1.  21.  Mich.  29  &  30  Eliz.  B.  R.  Ford  y.  Rolls, 
Koy.  64>«  4.  Where  they  bring  a£iion  in  their  tnvn  rights^  as  upon  con- 

Lady  Dig-  yerfion  or  trefpafs  made  to  them,  cofts  fliall  be  paid,  fie  di£tum 
s^P^Veid     fuitf    Savil,  134.  pi.  211.  Fafch.  36  Eliz.  Drake  v.  Royman. 

accordkgly. 

But  otherwife  where  they  bring  a£lion  a*  executors  or  adminiftratori  in  ri^ht  of  their  teftator^ 
&c.  as  dc  bonis  afportitis,  by  the  ftaiut«  4  E.  3.     Ibid*  Aftion  upon  tnvcr  and  cor.vtrj^on  of 

"o-ds  of  the  in'tjijite*  The  time  of  the  con%erfion  h&n^  fuppofed  after  the  adrn'mifirathm  rommitttd,  ^er- 
di^t  being  found  againft  the  plaintiff,  the  queftion  was^  Whether  the  plaintiff  ihould  pay  cofts  f  And 
refoived  Uiat  this  adtion  being  grounded  upon  the  converiion  in  his  own  time,  and  not  in  the  time  of  the 
inteftate,  was  as  his  own  proper  a£ti on  ;  wheiefore  he  ihould  pay  cods.  Cro.  C.  219.  pi.  3.  Trin. 
TCar.  B.  R.  Atkey  ▼.  Heard,  Jo.  241.  pi   6.  S.  C.  accordingly.— »  Show.  342.  pi,  350. 

Pa(ch«  36  C^r.  2.  B.  R*  Blacjcway  v.   Betton,  ^.  P.  ruled  accordingly  per  tot.  Cur. 2  Ld. 

Kaym.  Rep*  ^65.  Arg.  cites  the  cafe  of  Atkey  v.  Heard,  and  admitted  per  Cur.  for  in  that  cafe  the 
plaintiff  might  have  fued  without  naming  himfelf  executor  if  the  goods  were  once  in  his  poffefiioa. 

5.  Debt  againft  an  executor  upon  an  obligation  made  by  his  tef- 
tator.  The  plaintiff  was  nonfuited.  The  defendant  had  cofts  by 
order  of  Court.  Otherwife  it  is  where  an  executor  is  plain* 
tiff)  and  is  nonfuited  ;  for  it  cannot  be  intended  that  it  was  con«' 
<:eived  upon  malice  by  him.  Cro,  E.  503.  pi.  25.  Mich.  38  & 
39  Eliz.  in  B.  R.     Fetherftoq  v.  AJlybon. 

6.  In  debt  againjl  baron  and  feme^  as  executors^  bfc.  they  plead 
payment  by  the  tejlator^  and  upon  iflue  it  is  found  againft  them,  and 
judgment  quod  recuperet  debitum  de  bonis  teftatoris,  and  the 
cofts  and  damages,  &c.  And  if  nor,  then  the  cofts  and  damages 
de  bonis  propriis.  And  in  error  it  was  held  to  be  a  good  judgment, 
although  a  feme  covert  cannot  have  goods  in  her  own  right  \  yet 
fhc  may  have  them  as  executrix.  And  fo  judgment  affirmed, 
Noy,  125,  126.  Anon. 

7.  It  was  adjudged  by  the  whole  Court,  that  in  thofc  cafes 
where  an  executor  is  plaintiff,  touching  things  concerning  the 
teftament,  and  is  nonfuited^  or  the  verdlh  paffes  againjl  him^  that 
he  ftiall  hot  pay  cofts  upon  the  new  ftatute  4  Jac.  for  the  ftatutc 
ought  to  have  a  reafonable  intendment,  and  it  cannot  be  prefumed 
to  be  any  fault  in  the  executor  who  copiplain§,  becaufe  he  cannot 
have  pcrfcft  notice  of  what  his  teftator  did,  and  fo  it  was  refoived 
by  all  the  judges  of  C.  B.  Brownl.  107.  Hill.  7  Jac.  Anon. 

r  281  3  ^'  Executor  declares  for  good^  of  tejlntors  taken  out  of  his  pof- 
feflion,  but  on  evidence  they  appear  to  be  his  oivn  goods*  He  fliall 
be  nonfuited  and  pay  cofts-,  per  Holt  Ch.  J.  6  Mod.  94, 

9.  If  a  man  dies  inteft.tte,  and  he  to  whom  the  adminijflration  ap^ 
pertains  is  fued  by  others  which  pretend  to  be  admini/lrators,  zndjirn^ 
tence  Is  given  againjl  the  right  adminiflratcr^  and  cofts  given  againft 
lam,  the  cojlsjball  not  be  of  the  proper  goods  of  the  adminiflratorj  but 
oflYit  goods  of  the  intejlate ;  as  the  co,fts  which  are  fpent  in  the 
fpiritual  court,  for  the  probate  of  a  teftament,  (hall  be  only  of  the 
poods  of  the  teftator;  per  Hobart  Ch.  J.  Wiuclx.  ^i.  19  Jac» 
Anon. 

10.   If 
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10.-  If  cxecntors  arc  nonfua^  or  judgment  given  againjiihem  upm 
pverJi^i  they  (hall  not  pay  cofts  withjn'thc  ftatutc  of  23  H.  8. 
or  4  Jac.  and  fo  is  the  conftant  pra£tice,  for  the  ^atttte  Jpeah  of 
any  contra^  orj^ectalty  made'witb  the  plaintiffs  or  between  the  plain* 
iff  and  defendoftt  /  and  the  egcecutor  brings  an  action  upon  the  con* 
tra£t  of  another*  Winch.  70.  Hill.  21  Jac.  C.  B.  agreed  in  cafe 
of  Trehern  v.  Claybrook. 

n.  If  executors  have  a  leafefcr  yearsy  and  they  demife  it  rendering 
rents  and  for  rent  arrear  they  bring  an  anion^  it  Jhall  be  in  the  4ebet 
and  definety  and  they  Ihall  p^y  coits  if  they  be  nonfuited,  and  yet 
their  title  is  as  executors,  but  it  \sfoundea  upon  their  own  contract. 
Hut.  79.  Hill.  I  Car.  in  cafe  of  Townly  v.  Steele. 

12.  So  if  they  bring  an  aft  ion  of  trefpafs  for  the  taking  of  goods 
which  came  to  their  pojpffiony  which  goodf  ^vere^  in  truth,  iortioyjiy. 
taken  by  the  tefiatory  and  died  poffeffed  thtreof^  and  they  being  non- 
fuired  they  fhall  pay  coils  \  and  executors  in  a£tiqns  brought 
againft  them  (hall  pay  cofts,  and  if  they  have  no  goods  of  th^ 
teftator  it  (hall  be  de  ponis  prqpriis.  Hutt,  79.  Hill.  1  Car.  in 
cafe  of  Townly  v.  Steele. 

13.  An  Engllih  bill  was  preferred  to  be  relieved  againfl  a  bond  en-* 
tered  into  by  the  plaint  ff  to  the  defendants  teftator ^  upon  an  agreement 
of  the  teflator^s  to  fnve  the  plaintiff  harmlefs  againft  others.  It  was  af- 
terwards ordered  that  the  executor  here  being  a  defendant  Ihould 
not  pay  cofts,  bccaufe  it  is  without  a  precedent,  and  that  it  was 
no  reafon  to  give  cofts  in  equity  becaufe  the  law  allows  cofts ;  • 
for  that  an  executor  cannot  plead  the  recovery  at  law  in  'excufc  of 
giTets.     Hardr.  165.  Hill.  1659.   Twifleton  v.  Thelwell. 

14.  Twifden  conceived  executors  only  liable  by  ij  Car.  2.  tofia^ 
double  coftsy  hut  not  within  3  Jac.  unUfs  debt  be  brought  againjl  him  on 
the  Jirjl  judgment^  %vhich  he  has  hy  devaftavit  made  his  o*i^n  debty 
which  the  Court  agreed.  Keb.  716-  in  pi.  42.  Pafch.  16  Car.  2» 
B.  R.  in  cafe  of  Webfter  v.  Bat. 

15.  The  Ch.  J.  on  conference  with  all  the  judges  at  Serjeant's- 
inn,  delivered  the  opinion  of  the  Court,  that  on  judgment  de  bonis 
teftatoris  an  executor  that  has  no  affets  fhall  not  pay  cofts  of  damage 
clear^  but  this  follows  the  principal  debt,  whereupon  they  ordered 
fo  much  as  was  afTeifed  for  damage  clear  to  be  delivered  back  by 
the  (heriff  out  of  execution.  2  Keb.  275.  pi.  36.  Mich.  19  Car.  2. 
B.  R.  Upton  V.  Noell. 

16.  An  adminiflrat/nr  brings  debt  upon  an  obligation.  The  defend- 
ant pleads  payment  to  himfelf:  upon  which  it  was  found  for  the  de^ 
fendant.  Coleman  prayed  that  he  might  have  cofts,  as  where  an 
t:xecutor  brings  an  a£tion  fur  trover  and  coiiverfion  in  his  own 
time,  and  found  againft  him,  it  was  ruled  in  Atkins's 'cafe, 
Cro.  E.  that  he  (hould  pay  cofts,  and  here  of  his  own  knowledge 
he  had  no  caufe  of  aftion,  the  money  being  paid  to  himfejf ;  but 
the  Court  refolved  that  there  ought  to  be  no  cofts  in  this  cafe,  for 
the  aftion  of  trover  in  his  own  time  might  have  been  brought  In 

his  own  name,  fo  it  was  necdlefs  to  name  himfelf  executor  or  ad-    f  282  1 
miniftrator,  but  the  a^ion  here  is  merely  in  right  of  the  intejlate. 
Vent.  92.  Trin.  22  Car,  2.  B.  R.    Anon. 

X  4  17.  Executor 


'  X  7.  Executor  ot  adminidrator  nonfuit  (hall  not  pay  coftft,  thon^ 
for  a  tort  done  in  their  own  time,  3  Lev.  60.  Trin.  34  Car.  2. 
C.  B.  Mafon  v.  Jackfon. 

1 8.  Lady  Pyc  executrix  to  her  hufband  found  ^Jlahde  of  2500A 
againft  the  duke  of  Norfolk,  &c.  Upon  her  ftirring  in  it,  a  deed 
of  covenant  ivntjhewn  to  her  cmnfely  and  afterwards  (hewn  in  court 
for  the  delivery  of  the  ftatute  up  \  however  flic  proceeded  and 
brought  in  a  crofs-bill,  and  put  them  to  as  much  trouble  as  (he 
^ould.  Upoft  the  hearing  it  appeared  that  thejtaiute  'was  fatisfiedj 
and  ordered  to  be  vacated,  not  afligned,  and  fhe  ordered  to  pny 
cofts,  not  as  to  oblige  her  perfoii,  but,out  of  the  cftate.  Skin.  85. 
pi.  2.  Hill.  35  Car.  2.  Lady  Pye  v.  Duke  of  Norfolk. 

19.  Executor^ s  agent  reficfing  to  pay  a  legacy  becanfe  of  uncivil 
language  given  him  by  the  legatees,  but  confefling  afTets,  decreed 
to  pay  the  legacies  ^vith  intereft  from  the  time  they  were  made 
payable,  and  cofts  gut  of  his  own  cftate.  Fin.  Rep.  213.  Trin, 
27  Car.  2.    Ireland  and  Waltbew  v.  Thurfton  and  Smith. 

a  Jo.  47.  20.  An  executor  fues  on  an  injlmui  computnjffvt  with  hitnfeVfoir  a 

palmer,  ^^^'  ^^^  *^  ^^^  tejlatcr  and,  is  nonfuited^  he  fhail  not  pay  cous  5  pet 
s.  c.  tc-  three  juftices,  but  Wild  e  contra.  2  Lev.  165.  Hill.  27  & 
cordingiy}     ^8  Car.  2.  B.  R.   Bulmer  v.  Palmer. 

for  he 

makes  his  tir!e  %»  executor,  and  the  money  rrcoveted  (ball  be  afleti.  Frecm.  Rep.  424.  pi.  56$* 

S.  C.  held  accordingly. S.  P.  contra  per  Trcby  Ch.  J.  Ld.  Raym.  Rep.  437.  For  the  •ccount* 

1115  with  the  executor  gives  not  any  new  duty,  but  only  afcertains  that  which  wit  due  bcfbte. 

* 

21.  An  adion  brought  againft  two  executors.     One  &fpears  ani         • 
pleads  no  ailets,  a^d  found  againft  him.     Judgment  againft  both> 

but  with  cofts  only  againft  him  that  did  appear  and  plead.  Quaere 
if  good.     2  Show.  365.  pi.  354.  Trin.  36  Car.  2.  B.  R.    Anon* 

22.  J.  S.  ivas  in  exeadian  in  the  asftodyoftbe  defendant  at  tbefim 
vjtejiator.  After  whofe  death  J,  S.  efcaped :  whereupon  the  execu- 
tor brought  anion  of  debt  and  *was  nonfuited.  The  defendant  prayed 
cofts  upoh  the  ftatute,  but  it  wns  denied,  becaufe  he  brought  the 
a£kion  as  executor,  and  not  in  his  own  right  \  for  Coke  CJb.  J, 
faid,  that  the  damages  which  the  executor  fhouid  recover  would 
be  aflets,  and  when  he  brings  fuch  aftion  it  is  in  th«  detinet. 
Roll.  Rep.  63.  pi.  8.  Mich.  12  Jac.  B.  R.   Long  v.  Winfcombc. 

jLe?.  375.  23.  Judgment  w^s  given  againft  an  executor  w^ho  brought  a 
fccorfintiy.  *"^'^  of  error ^  and  xht  judgment  was  afjirmedy  and  ruled  that  thc.cxc* 
—4  Mod*,  cutor  fliall  not  pay  cofts,  and  the  courfe  always  has  been  accord- 
145.  s.  c.  ingly,  which  the  Court  faid  was  the  beft  cxpofitor  of  the  ftatute. 
H^;"^'**-  Skin.  400.  pi.  34.  Midi.  5  W.  &  M.  in  B.  R.  Galev.TiU. 

though  not  exempted  by  ftat.  3  Jac.  cap.  % Comb.  128.  S.  C.  held  accordii^ly. Cirth.  s9i. 

S.  C.  held  jccordin^ly— Mod,  77.  pi.  35.  Mich.  a»  Car.  ».  B.  R.  Log  v.  Ridi»ds»  S.  P. 
— .Vent.  166.  S.  C. 

24.  In  an  a£^ion  upon  the  cafe  againft  an  executor  upon  pUn* 
adminjfiravit  picsidtdf  the  plaintiff  muft  prove  his  debt^  otherwifehc 
fhall  recover  but  t  d.  damages  though  there  be  afiets,  for  the  plea 
only  admits  the  debt,  but  not  the  quantity.  Per  Holt  Ch.  J. 
Salk.  296.  pi.  3.  Trin.  5  W,  &  M,  in  B,  R.  ShcUc/s  cafe. 

12  25.  Adjudged^ 


tf  rccutortf.  *  2S3 

^^.  Adjudged,  that  where  executbrs  fue  upon  any  contraB  ff 
their  teftator^  ^fi^  ^^J  wrong  done  to  him,  they  (hall  pay  no  cods 
either  upon  a  nonfuit  or  Terdid  againft  them ;  fo  wherever  he 
muil  fue  as  *  executor,  as  for  inftance,  he  brought  an  a£lion  of  deht 
upon  a  bond  due  to  bis  tejlator  ;  the  defendant  pleaded  payment  of  the 
money  to  himfelfy  viz.  to  the  executor^  upon  which  they  were  at  ifluc, 
and  a  n}erdiB  againft  the  plaintiff ^  yet  he  paid  no  coils;  but  if.  he 
had  brought  the  money  into  court,  then  the  plaintiff  muft  pro* 
ceed  at  hts  periL  3  Salk.  105.  Hill*  8  W.  3.  B.  R.  Bigland  v. 
Robinfom 

7,6*  In  all  cafes  where  an  executor  or  adminiftrator  fuesfor  a 
debt  or  other  thing  belonging  to  the  teftator^  &c.  and  grounds  his  action 
upon  the  fame  contraB  that  nvas  to  the  tejlator ^  he  fhall  not  pay  cods 
if  he  fail  in  the  futt ;  but  if  he  grounds  his  oBion  upon  a  eontraft  ex- 
prefled,  or  by  implication  and  operation  of  ia^,  which  accrues  to 
him  after  the  death  of  the  tejlator y  there  the  aAion  lies  in  his  own 
name,  and  the  naming  him  executor,  &c.  is  vbid,  and  he  fhall 

Eay  cods;  per  Treby  Ch.  J.  and  Powcl  J.  Ld.  Raym.  Rep.  437. 
[UL   10  W.  3.  in  the  cafe  of  Nicholas  v.  Killigrew, 

27.  If  an  adminiftrator  brings  an  aBion  for  money  received  to  bis 
ufsy  the  fame  being  fo  much  due  to  the  intejlate,  and  received  by  the  de^ 
fendant  after  the  inteftate*s  deathy  and  the  plaintifF  is  nonfuiiedy  he 

ihall  pay  cods.     Ld.Raym.  Rep.  436.  Hill.  10  W.  3.     Nicholas 
V.  KiUigrew. 

28.  If  the  executor,  &c.  brings  an  aBion  upon  an  injimul  compu*  *  Jo-  47- 
tajfet  with  himfelf  after  the  death  of  the  teftator^  he  (hall  pay  cods;  c*I?^!j'g^ 
and  yet  it  is  for  a  duty  due  to  the  tedator,  and  not  altered  ;  for  BuU  v. 
the  accounting  with  the  executor  does  not  give  any  new  duty,  Palmer, 
but  only  afcertains  that  which  was  due  before  ;  per  Treby  Ch.  J.  e'crmrlT^^ 
Ld.  Raym.  Rep.  437.    Hill.  10  W.  3.    in  cafe  of  Nicholas  v.  thathefliaU 
Killigrew.  not  pay 

**  cofts— 

1  Lev.  165.  S.  C.  Three  jaftices  held  that  he  /hall  not  pay  cofts ;  for  the  adion  is  in  the  right  of  hit 
executor  fill  p,  and  the  money  to  be  recovered  ihaU  be  alfecs,  but  Wild  J.  held  e  contra. 

29.  The  reafon  why  an  executor,  defendantj  or  plaintiff*,  upon 
a  ncnfinty  fhall  pay  no  cods,  is,  becaufe  the  fuit  being  in  outer 
droity  he  may  well  be  thought  mifconufant  of  the  truth  of  the  caufe 
•faftion.     Per  Cur.  12  Mod.  440.  Hill.  12  W.  3.  Anon. 

30.  Executor  fhall  pay  cods  for  Hot  going  on  to  trial.     Ptr  Cur.  So  of  ad. 
far.  d^.  Mich,  i  Ann.  B.  R.  Anon.  miniftritor, 

^  Far.  fi8. 

Mich.  I  Ann.  B.  R.  Anon.— — S.  P.  i  Salk.  314.  pi.  ii.  Pafch.  2  Ann.  B.  R. 

31.  Where  the  thing  fued  for  is  affets  in  the  executor  or  admini- 
ftrator before  recoveryy  there  they  fhall  pay  cods  on  the  nonfuit  % 
or  when  the  entire  caufe  ofaBTon  arifes  in  his  own  time.  Per  Powell. 
6  Mod.  92.  Hill.  2  Ann.  B.  R. 

32.  In  trover y  &c.  by  an  executor  upon  a  trover y  &c.  in  his  own  And  by  the 
timcy  he  fhall  p^y  cods  of  nonfuit ;  for  he  need  not  name  himfelf  ^^^^^x^ 
fxecutor,  and  the  goods  are  afiets  in  his  hands^  though  he  never  niftrator 

recovers  fj****- 

^  8  Mod.zoS* 
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Mich.  9  recovers  them.  Per  Cur.  i  Salk.  314.  pi.  zi.  P»feh.  .2  Avu 
'^ihT.'^'   fi-  R-  in  cafe  of  Eaves  v.  Mocato. 

Shaftoe.  So  the  adtniniftrator  fliall  pay  coftt  where  he  declares  that  the  inteftite  at  his  death  wai 

foffcfCcS  of  goods,  and  that  after  his  death,  and  before  adminiftratlon  comn)icced,  they  came  to  the  de. 
lend  fit's  hands  who  coo^vrted  them,  and  it  is  found  for  the  defendant,  the  converfion  being  fince  the 
«imh  of  the  inieilate.     Vent.  109,  no.  HJU.  zz  Se  £3  Car.  2.  B.  R*  Anon* 

There-  jj,  /Tj^  r//;/  accraing  in  executor's  own  time,  executor  non«« 

Tqtoreif"  fuited  (hall  pay  cofts.  6  Mod,  92,  93.  PcrPowelJ.  HUI.  2  Ann. 
there  be  any  B.  R.  *  fays  it  was  agreed  to  have  been  adjudged^  as  alfo  that  in 
^ifir.cnce      covenant  with  the  teftator,  and  breach  in  executor's  own  timCj 

STum  be.    ^^  <h0"Jd  pay  cofts- 

tween  covenant  for  rent  on  a  covenant  made  with  a  teftator,  and  debt  for  rent  npoii  a  leafc  made  with  hia« 

*[284] 

^  Mod.  91.        2$*  Hufband  and  wife  declare  on  an  indebitatus  affumpfit  to 

iiitur.^!-i!I"  ^^^  2is  executors.  On  a  nonfuit  they  (hall  pay  co(ls«  i  Salk.  207, 
ibid.  i8j.     pi.  6.  Hill.  2  Ann.  B.  R.     Jenkins  v.  Plume. 

S.  C.  ad. 

judged  accordingly.  3  Salk.  105.  fl.  3.  S.  C.  held  accordingly. 

«  Mod.  93.       2(5,  Executor  brought  aftion,  and  declared  on  zn  infinuil  cm»* 

^1%^^^^    f^i^Jf^i  w//A  hitnfelfy  defendant  could  not  have  cofts,  becaufe  fuch 

promife  begat  not  a  new  caufe  of  aftion,  but  afcenained  the  old, 

which  remained  ftill  the  debt  of  the  teftator.     I  Salk.  207.  cited 

per  Cur.  as  the  cafe  of  Elwes  v.  Mocato. 

37.  K  thtte  W2is  judgment  and  execution  in  teflator^s  Itfey  andefcape 
in  executor* s  iimey  upon  a  nonfuit  in  adipn  by  executor,  for  this  ef- 
capehe  (hall  not  pay  cofts  ;  but  if  he  h^id  judgment  and  execution  in 
iii  own  tiniey  and  an  efcape  had  happened,  fpr  which  he  brings  ac- 
tion and  is  nonfuited,  he  (hall  pay  cofts.  Per  Holt  Ch.  J, 
6  Mod.  92.  Hill.  2  Ann.  B.  R.  incafeof  Jenkins  v.  Plume, 

38.  If  teftator's  goods  are  taken,  and  ro«t;^W before  they  come 
to  the  executor's  hands,  he  (hall  not  pay  cofts  upon  a  nonftdt  in 
an  a£^ion  brought  for  thefe  goods,'  for  they  were  ;;niir  affets :  per 
Holt  Ch.  J.  r  Salk.  208.  pi.  6.  Hill.  2  Ann.  B.  R.  Jenkins  r. 
Plumc^  alias  Hill. 

8.  C.  cited         39'  Executor  brought  eijfumpfii  for  money  of  bis  teftator^  had  and 

6  Mod.  93.    received  by  ihe  defendant  to  the  ufeofthe  plaintiff  as  executor ^  and  was 

-Arg.  by  ihe  fjonftif.     Per  Cur.  he  (hall  not  pay  cofts,  for  he  could  not  fue  but 

EUis  v.        as  executor,  and  it  is  not  material  whether  the  money  was  received 

Mocato.        by  the  defendant  fmce  the  death  of  the  teftator,  or  before  s  for 

fuppofe  it  fince,  it  is  not  alTets  in  the  hands  of  the  executor  till 

it  is  recovered,   i  Salk.  314.  pi.  2(.  Pafch.  2  Ann.  B.  R.  Eaves 

v.  Mocato. 

1  5alk.2©7.       40t  Where  the  executor  need  not^  though  he  does,  name  kimfeif 

pi  6.  s.  c.    B^eciitor^  he  fliall  pay  cofts  on  a   nonfuit,     6  Mod.  181.  Trio, 

accordingly.     ^  ^^^^^^   ^    r^      JcnkinS  Y.  Plumbe. 

X05,  106. 

JieC.  held  accordingly.-; — xi  Mod.  174.  S.  C.  accordingly. —  So  of  a4piiniftrator,  8  Mod.  lo9« 
Mich,  y  Ceo.  Coailworth  v.  Shalioc,  -S.  P.  by  the  beticr opinion. 

41.  In  nn  afuvrpfit  by  an  executor  for  money  received  after  the  death 
£/*  the  iejlatory  if  the  executor  be  nonfuit,  he  (hall  pay  cofts ;  for 

10  the 
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die  lavr^Tc  this  privilege  to  executors  of  not  paying  cofts,  only 
where  the  caufe  of  a£tion  accrued  in  the  teftator's  life»time ;  and 
there,  becaufe  it  could  not  be  fuppofed  that  the  executor  was  co^ 
nufant  or  privy  to  the  aA  of  the  teftator.  ii  Mod.  135.  pi.  17* 
Trin.  6  Ann-  in  B.  R.     Modely  &  Ux'  v.  York. 

42.  A&ion  brought  by  an  adminijlratory  and  declares  upon  two 
counts,  one  upon  apromfe  to  the  intejlate  in  his  life-time,  the  o|her 
upon  a  promtfe  to  the  p/aintt^  himklft  and  names  himfelf  admini* 
ftrator  in  both  ^  and  upon  the  trial  the  plaintiff  was  nonfuit ;  and 
^e  queftion  was,  whether  he  (bould  pay  cofls  ?  Powel  J.  Holt 
abfente,  faid,  that  thefe  two  counts  could  not  be  joined,  and  if 
an  entire  Judgment  had  been  given,  judgment  ihould  have  been 
arrefted ;  but  it  is  a  queftion,  whether  it  might  not  have  been 

made  good  by  taking  judgment  upon  count  only  f  But  in  this  caf<;    Z  ^S 1 
the  plaintiff  muft  pay  cofts,  becaufe  nonfuit  goes  to  the  whole;  and 
fo  it  was  ruled  by  Powell,  Powis,  and  Gould.    1 1  Mod.  256* 
pi.  10.  Mich.  1709.  B.  R,  Jones  V.  Wilfon. 

43.  In  an  a£tion  of  trwjery  the  plaintiff  declared  that  the  tejlator 
VJaspoffeffed  of  the  goods  in  queftion^  and  being  fo  pofTefTed  made  hit' 
nvillf  and  th6  plaintiff  executrix^  and  diedj  after 'whofe  death  the  goods 
came  to  the  hands  and  pofftjfton  of  the  defendant  by  his  fining  them^ 
who  converted  them  fo  his  own  ufe.  ,  Upon  not  guilty  pleaded  the 
plaintiff  was  nonfuited.  The  Court  refolved  here  that  the  plain- 
tiff fhould  pay  cofts,  for  his  teftator  died  poffeffed,  and  then  the 
property  and  pofleiBon  was  vefted  in  his  executor,  and  the  trover 
and  converfion  by  the  defendant  was  in  his  time,  and  therefore  he 
might  have  had  an  a3ion  in  his  own  name  without  alleging  himfelf  exe'^ 
cutor;  but  in  the  cafe  of  Hunt  v.  BALtOE,  cited  as  now  lately 
fettled  and  refolved  in  this  court,  that  though  the  trover  and  con- 
vcrfion  was  alleged  in  the  timt  of  the  executor,  yet  there  it  ap- 
peared that  the  teftator  did  not  die  in  pofTefiion  of  the  goods,  and 
therefore  there  is  a  difference  between  the  cafe.  Comyns's 
Rep.  162.  pi.  no.  Pafch.  8  Ann.  C.  B.  Hole  &  Ux*  v.  King. 

44*  An  executor  brought  debt  upon  a  bond  entered  into  by  the 
defendant  to  the  teftator  in  1676,  and  a  breach  was  aligned  to  be  made 
by  the  defendant  in  the  executor^s  time  about  a  year  before  the  ac- 
tion bK>ught ;  and  on  iffue  thereupon,  verdidi  was  given  for  the 
defendant.  And  Serjeant  Chappie  moved  the  plaintiff  might  pay 
cofts,  becaufe  the  breach  was  afligned  to  be  done  after  the  tefta- 
tor's death  in  the  executor's  time ;  fed  non  allocatur  ^  for  per  Cur. 
the  bond  is  the  caufe  of  afkion,  and  the  plaintiff  could  not  fue  but 
as  executor,  and  therefore  the  motion  was  denied.  2  Ld.  Raym. 
Rep.  1413,  1414.  Hill.  12  Geo.  B.  R.  Portman  v.  Cane. 

45 .  Plaintiffs  executors  do  not  pay  cofis  upon  the  original  judgment^  but  ^ 

it  has  been  always  held  that  defendants  executors  do*  The  fame  di-  - 
ftindion  he  thought  ought  to  be  obferved  upon  writs  of  error, 
efpecially  as  In  the  prefent  cafe  the  executor  is  found  to  be  guilty 
pf  a  devaftavit  \  by  the  chief  juftice,  to  which  the  others  agreed. 
2  Barnard,  ii^  B.  R,  450,  Pafch.  y  Geo.  2*  in  cafe  of  Cafwell  v. 
Norman. . 

46.  Where 


%9s  drtctttoirj9L 

46.  Where  a  bill  is  brought  Ufecure  and  have  /^^  henefitcfa  /v»9 
ttngcHt  ifUereft  dev'ifsd  over^  the  cofts  ihall  be  paid  01^  of  the  aOet^ 
of  the  teftator,  who  by  his  will  has  occafipned  the  difficulty, 
3  Wms.'s  Rep.  303.  Trin.  1734.  Studholmc  v.  Hodgfon. 

• 

(Q^  a)     What  Debts  ought  to  be  firft  fatisficd. 

•  Roll. Rep. 'j^ I,  |F  the  teftator  had  acknowledged  ^  Jlatute  for  perfomum€€  tf 
S?c.^cited"  '  covenants  in  certain  indentures,  yet  the  executor  cannot 
and  agreed,  plead  this  in  bar  of  a£tion  of  debt  upon  a  bandy  xhzjhtute  not  b^ing 
"7~:^'9*  forfeited  at  the  time,  becaufe  it  is  uncertain  whether  it  (hall  ever 
ian  Sfi)!-1*  ^^  fprfeited.  Adjudged  5  Rep.  28.  b.  ♦  Harrison's  case.  Con- 
Mo.  752.  tra  iP.  38  EHz.  B.  R.  adjudged,  f  Woodcock  against  Fox.} 
pi.  1034. 

Hill.  I  Jac.  S.  P.  held  accosdingly  by  Popbam  an^  Gtwidr.  f  Gouldib.  i^%,  pt  57. 

Hill.  43  Ellz.  Woodcock  v.  Hern,  b.  C.  Fenner  hrJd  the  plea  good,  but  Ciwdy  faid  he  hid  f  beard 
divers  learned  mefi  doubt  of  it ;  and  he  thoughty  chat  if  the  executor  piys  this  debt,  and  the  ibcbleU 
broken  after,  he  ihali  be  chargeable  in  a  devaftarit  of  his  own  proper  g.Kid>. 

If  in  this  cafe  the  necAgnixance  or  ftatute  be  executed  by  extent  upun  the  teftator's  lands  b  his  life- 
time, the  judgment  ikall  not  ouft  it  i  iot  the  land  was  firft  bound  by  the  ftatute  or  lecogniza&ce. 
Jenk,  474.  pK  94, 

Bndgm.  70.       Tj.  Jf  the  tcftator  had  acknowledged  a  reco^nizanee  with  amS" 

Kobmfon  \,..^-,  /.#/•>•  V  « 

Francis,  tion  for  the  payment  of  a  tefsfum  at  a  day  to  conie^  the  executor  may 
S.C.  &  S.P.  plead  this  recognizance  in  bar  of  an  a Aion  of  debt  on  a  bondf 
a'T^  —  ^°^g^  ^^^  ^^y  of  payment  by  the  condition  of  the  recogniaancc 
Roil.  Rep.  be  not  yet  come,  becaufe  this  is  a  duty  prefently  and  certain,  in- 
405.  pi.  36.  afmuch  as  the  condition  is  for  tlie  payment  of  money.  Tr.  14  Ja« 
Mtur.-i!^'  B.  R.  agreed.     Robson  against  Francis.] 

S«  C.  cited  by  Vaughan  Ch.  J.  Vaugh.  103.  that  fuch  recognizances  are  to  be  fatisfied  bcfbic  dcSls 
OB  fimple  coouaA,  and  before  debts  by  obligations  alfi>. 

s"c^°*  79«       [3.  But  if  the  condition  of  the  recognizance  had  been  for  the  pay* 

Doderidge  '"^"^  if  lool.  to  an  iff  ant  when  he  comes  to  his  full  age,  this  rccog- 

and  Haugh-  nizancc  during  the  infancy  is  no  bar  of  a  debt  upon  bond,  becaule 

ton  were  cf  \^  j^  uncertain  whether  ever  any  tiling  iliall  be  paid  upon  the  rc- 

thepuJnHff  cognizance ;  for  the  infant  may  die  before  his  full  age,  and  then 

butMoun.'  nothing  (hall  be  paid.     Tr.  14  Ja.  B.  R.  Dubitatur.     Robson 

tagueecon-    AGAINST  FrANCIS.] 

tra.  ■  I  -' 

Roll.  Rep.  465.  pi.  36.  S.  C.  adjomatur. 

C10.C.362.  [^.  If  the  teftator  acknowledges  a  recognizance  in  nature  oft 
^i^t?.'z\fi^'^^'f^P^^y  whereof  the  defetfance  is,  that  where  the  conufce 
greed,  but  and  teftator  arc  bound  in  a  bond  to  B.  a  ftranger  for  the  debt  pf 
judgment  the  tcftator,  and  as  his yf/rrf)»,  with  condition  for  payment  of  lool. 
foTtlir**  ^^  ^  ^*y  y^^  '^  come,  it  is  granted  by  the  faid  defeafancc,  that  if 
plaintiff  for  the  teflator,  his  executors,  or  afftgns,  pay  the  lOoL  to  B»  at  tie  day^ 
an  infoffid-  j^cn  the  ftatutc  (hall  be  void.  Though  in  this  cafe  the  day  ff  pay- 
fauit  In  Tnent  is  not  yet  come,  and  though  it  be  a  collateral fum  to  bep^  to  s 
the  plea  in  Jlranger  to  thejlatute,  and  not  to  the  couufee,  and  fo  no  dttty  to  the 
l^""*  """T.    conufee^  and  peradventurc  tlie  heir  of  the  tcftator  will  pay  the 


iriT>ncy  *  at  Ac  day,  yet  inafmuch  as  it  is  for  payment  of  tlie  tno-  r*    ^-^  i 
ney  certain,  for  which  by  intei^dment  the  executor  will  be  charg-  *^*  9*6- 
cd^  the  executor  may  pUad  thisfiaUite  in  bar  of  an  aBion  of  debt  upon  .    ^^   . 
0  Ap»//  before  the  day  of  payment  comes,     Pafch.  i  o  Car.  B.  R.  ch.  j. 
per  Cur,  Goldsmith  against  Sidnor.  But  judgment  was  given  Vaugh. 
for  the  plaintiff  fbr  a  default  in  the  plea  in  bar.     Intratur  Mici^  of  eV".*^** 
9  Car.  Rot.  432.]  comb  ?• 

Dec. 

[5.  Where  there  art  two  debts  upon  fpecmlties^  and  of  the  one  the 
day  of  payment  is  paftj  and  tfthe  other  the  day  of  payment  is  not  come^ 
yet  he  cannot  pay  this  debt  whereof  the  day  of  payment  is  not 
come  before  the  other.     Dr.  and  Stud.  77.  b.  9  £.  4.  13.] 

[6.  If  there  zie  fevertd  debts  due  to  feveral  perfons  by  obligatwns  or  t.^^-  Ad- 
hy  cwtraQsy  and^or  the  one  debt  an  cilion  is  brought^  the  executor,  "J">''*'»'^^ 
admiuiftrator,  or  ordinary,  cannot  pay  the  other  debt  whereof  no  s.c.but* 
action  is  brought,  before  this  for  which  the  adion  is  brought.  »<>'  s.  p. 
Dr.  and  Stud.  77.  D.  28  &  29  H.  8.  32.  pi.  2.  D.  6  &  7  Eliz.  232.  Xhi^ft„_ 
pi.  5.  f  48E.  3.  2i.b.  Kelloway,  21  H.  7.  74.  per  Frowike.]  tor,  pt  18." 

cites  S.  C. 
S.  p.  Br.  ExecotOTy  pi.  172.  cites  Dr.  aod  Stud.  lib.  2.  foA.  26.   cap.  to. 

[287] 

[7.  So  if  aBton  brought  againfi  an  executor  abate  by  a  plea  that  he  Fitzh.Ad- 
nvas  adaunijlrator^  and  not   executor,   and   after  other   writ   is  2."i?^* 

brought  againft  him  as  adminiftrator  by  Journeys  Accounts  ^  he  s.c. 

cannot  pay  other  debts  mefne  between  the  two  adlions  brought  Bj*  -Admi. 
for  this  debt,  for  he  ought  to  plead  fully  adminiftered  the  day  of  "\/^g 
the  firfl  writ  brought.     48  £.  3.  21.  b.]  s.  c.  buc 

fays  nothjnf 
as  to  paying  other  debts.  And  fee  (T.  a)  pi.  3.  S«  C.  where  the  matter  as  to  payment  of  other 
debts  mdne  between  tlie  two  anions  is  taken  into  a  parenthciis  as  a  remark  of  Roll. 

[8.  If  there  are  two  anions  brought  againft  an  executor,  one  by  A. 
and  another  by  B.  the  executor  ought  to  pay  that  debt,  whereof 
he  has  firji  notice  of  the  dSion  brought^  though  this  writ  was  laft 
purchafcd.] 

[9.  If  there  are  feveral  aSlions  brought  againft  executors,  &c.  (f  Where  two 
equal  nature^  the  executor  cannot  pay  any  of  them  before  the  other  obligations 
pending  the  a£^ions.]  of  20 1. 

and  both 
bring  feteral  anions  of  debt  together,  the  executor  may  pay  the  one,  and  the  other  has  no  remedy  if  he 
has  not  more  goods  of  the  teltator.  Br.  Executois,  pi.  172.  cites  Dr.  and  Stud.  lib.  2.  fol.  76.  cap,  io« 

lo*  If  there  zrz  feveral  aBions  brought  againft  an  executor,  &c. 
of  equal  nature^  the  executor  nuty  acknowledge  the  judgment  to  any  of 
them  who  has  an  a£lion  depending,  though  his  a£lion  was  brought 
after  the  others.     Dr.  and  Stud.  77.  b.  Kelloway,  21  H.  7.  74. 
per  Cur.  9  E.  4.  •13.] 

1 1 .  If  two  feveral  recoveries  are  againfi  executor  j  the  firft  recovery  S.  P.  u4 
fliall  be  firft  executed  •,  for  if  he  pays  the  laft  firft,  this  is  a  dcva^  fSffidmt 
•ilaverunt.    £r.  Executor,  pK  103.  cites  5  U.  7.  27.  d.fcharge 

againft  th« 
,    other.     Br.  Executor,  pi.  172.  cites  Dr.  and  Scud.  lib.  2.  fol.  76.  cap.  40. 

13.  If 


«87  €ttmtaii0. 

1 2.  tf  executors  or  adminiftrators^  or  the  ordinztfypfffi  dAts  bf 
Jtmple  contraB  before  obligation^  &c.  they  Jball  anfwer  the  obBgee  if 

their  own  proper  money  ^  they  have  not  affets\,     Br.  Adminiftrator^ 
pU  50.  cites  II  H.  7*  12. 

13.  They  ought  to  ^zy  judgments  and  condemnations  before  Mi'- 
gationsy  but  obligatiofis  ought  to  be  paid  before  tontraSs.  Br.  £x€-* 
cutor,  pi.  172.  cites  Dr.  and  Scud.  lib.  2.  fol.  76;  cap.  lo. 

I4»  Scire  faaas  againft  exectttors  on  a  judgment  in  debt  agaifift  tbett 
iefatoTf  They  pleaded^  that  befort  they  had  any  com^afue  tbereof^ 
they  had  fully  adminiftered  by  paying  debts  on  bonds*  On  a  demurrer 
it  was  adjudged  for  the  plain tiiF  that  it  was  no  plea,  becaufe  they 
at  their  peril  ought  to  take  notice  of  debts  on  record^  and  ougli^ 
to  pay  fuch  debts  in  the  iirft  place,  unless  there  arc  debts  dae  to 
the  queen,  wherein  fhe  has  a  prerogative.  Cro.  £.  '^pg.  pL  374 
Mich.  42  &  43£liz4  C.  B.  Littlet<Mi  v.Hibbins. 

15.  An  executor  making  doubt,  whether  he  fhould  pay  dthtt 
before  a  decree  in  Chancery;  it  was  decreed  they  fliould  be  pro- 
te&ed.  Toth.  152.  cites  Terry  V.  Fowler* 
S.  C.  cjtrt  1 6,  Debt  was  brought  againft  an  executor  in  C  B,  for  1 00  /.  and 
aa  Ch"*T*.'  P^^^g  ^^^^  oBtbn  dnother  ^as  brought  againft  him  in  B.  R^for  \  00 /• 
Vaugh.  95.  in  Hvhich  he  confeffed  the  aEOon^  and  pleadid  the  judgment  in  bar  to  the 
Trio,  aa  fffl  aBiony  and  that  plene  adhtiniftravit  all  but  the  faid  100  /.  The 
ukesn'oticc  Court  inclined  that  the  plea  was  riot  good,  and  that  by  the  firft 
that  It  is  procefs  the  goods  were  fo  attached  in  his  hands,  that  he  ought  to 
*^  *J*"*"»  anfwer  that  a£Uon  firft,  and  that  it  was  adevaftavit  if  he  confefTes 
4ioubtii^  *^y  s^^on,  and  pays  any  debt  after  the  firft  procefs  and  notice  of 
the  cafe  i  the  fuit.  *  Qusere,  for  the  juftices  doubted.  Mo.  173.  pi.  3c6« 
\«\^«       Mich.  25  &  26  Eliz.   Anon. 

the  law  IS  •' 

fince  taken  that  the  judgment  is  a  good  bar  to  the  firft  aflion.  ■  Sid.  ai.  pi.  3.  Hill.  Z2  Car*  <• 

C.  B.  Bluadevcl  ▼•  Lorerdale,  held  a  good  bar  to  the  firft  action. 

♦  C  288  ] 

1 7.  Debtor  in  bonds  andfmgle  contraEls  ajjtgns  lands  to  fell  in  trufl 
for  payment  of  his  debts  :  rcfolved  and  declared  to  be  the  conftant 

rule,  that  the  creditors  fhould  have  in  proportion^  and  not  the  bonds 
to  be  firft  fatisfied ;  fo  legatees  fliall  have  equal  proportion  pro 
rata  according  to  the  greatnefs  or  fmallnefs,  for  the  land  is  made 
debtor,  &c.  but  other%vife  ofjudgmentSy  which  aSe£t  land  by  their 
own  ftrength  and  nature.  2  Freem.  175.  pi.  233.  6  Nov« 
15  Car.  2.  W:iolfton-Croft  V.  Long. 

1 8.  After  fuit  commenced  againft  executor,  yet  until  the  execu- 
tor has  notice  of  it  he  may  pay  any  other  creditor,  and  then  plead 
tliat  he  had  fully  adminiftered  before  notice.  Went.  Off.  £x.  144. 

19.  Nor  is  the  (hcrifPs  return  of  fummons  or  diftrefs  fujflcieat 
caufe of  notice ;  for  the  fummons  might  be  on  the  land;  butifxt 
were  to  his  perfon  it  is  fufRcient,  and  then  he  muft  plead  that  he 
was  not  Summoned  till  fuch  a  day,  before  which  he  had  fully  ad- 
miniftered. Went.  Off.  £x.  144. 

%o»  And  if  the  executor  is  fued  by  latitat  out  of  B.  R.  this  fup* 
pofiog  a  trefpafs  gives  no  notice  of  a  debt.  So  alfo  of  a  fubpocnet 
out  of  the  Exchequer.     Cut  the  original  returnable  in  C.  B.  ex- 

prciTcth 
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nftffeth  the  debt,  and  fo  in  fome  fort  doth  the  procefs  theteotl. 
Went.  Off.  Ex.  144*  and  fays,  that  where  fome  books  fcem  that 
if  it  be  laid  in  the  fame  county  where  the  executor  dwei/s,  he  tnuil 
take  notice  of  it  at  his  peril  \  he  takes  this  not  to  be  law.  Ibid.  145. 

21.  An  adimwzs  brought  againft  zn  adminl/lrdtor,  if  pending  Butwfieur 
that  zSt'ion  he  procured  another  to  comrnence  that  acfron  againft  him  ^^^  ^** 
fir  ajtifi  dehti  due  and  owing  by  his  teftator,  and  gave  foay  to  the  J^^tk^j^^ 
piaintiffm  the  lajl  afiion^  to  obtain  judgmeijt  before  the  other^  tsexecotor, 
which  judgment  he  pleaded  in  the  firft  aftion,  and  adjudged  good,  J{J?  *^^^j^"* 
becaufe  he  hath  liberty  to  pay  one  debt  before  another;  for  though  j.s.bro'J^t 
in  confciencc  all  his  tettator's  debts  ought  to  be  paid,  yet  there  dht  og^inp 
may  be  fome  ctrcumjlances  which  may  make  it  reafonablc  to  prefer  ^'  *'  '^^'^^ 
one  creditor  before  another ;  as  if  he  is  very  poor,  or  one  lent  his  for  a  true 
mondy  with,  and  the  other  without  ufurj^  and  in  fuch  cafe  where  debt 

the  executor  confents  to  pay  him  firft,  it  (hall  never  be  intended  f,*^*^^^"^^ 
to  be  by  covin.  Sid.  21.  pi.  3.  Hill.  12  Car.  2>  C.  B.  Blunde-  xoatex^cui 
▼ill  V.  Loverdale.  ^^O*  a. 

confsfTed 
the  latter  adioo>  and  pleads  this  recovery  in  bar  of  the  firft  action.     Refolved  that  the  plea  was  not 
fuod,  the  recovery  being  had  againft  him  as  adminiftrator.  Cro.  £•  41.  pi.  5.  Trin.  ^•jiXiz,  C«  B. 
AaoA* 

22.  No  man  ever  thought  it  a  devaftavit  in  an  executor  to  fa- 
tisfy  a  judgment  obtained  upon  a  Jimple  contraB^  before  a  debt  due  by 
obligation.     Per  Vaughan  Ch.  J.  Vaugh.  94.  Trin.  22  Car  2. 

^3.  Debt  againfi  S.  and  D.  executors  of  G.  upon  a  bond  of  loo  L  Frwm.Rcp. 

entered  into  by  the  teftator ;  the  defendants  pleads  that  G.  hadac'  \^^'  \]  q^ 

hmuledged  a  recognizance  in  the  nature  of  a  flatute  Jlaple  to  J.  S,for  refolvcd  ac- 

1200/.  and  that  they  had  not  affcts  ultra  ;  the  plaintiff  replied^  that  ^"^'^^ 

D*  was  bound  with  the  tefiator  in  the  faid  recognk^ance  :  the  defend-  afft^rcuce  of 

ants  demurred  ;  it  was  argued  for  them  that  the  recognizance  of  a  jSmt  obii- 

1200I.  was  conccflerunt  fe  &  utrumque  eorum,  fo  that  it  being  8*"°"  *"**  * 

joint  and  feveral,  the  cognizee  might  eleft  to  fue  cither  the  fur-  felcrJobii- 

viving  cognizor,  or  the  execute rd  of  him  who  is  dead,  fo  that  the  gition,  and 

icftator*s  goods  that  are  in  their  hands  are  liable  to  this  ftatute  ;  ^}!^\  ^^^ 

that  if  the  recognizance  *  were  joint,  the  charge  would  furvive  and  may  pay 

charge  the  defendant  j  that  it  is  common  for  executors  on  fully  this  debt 

adminiftercd  pleaded,  to  give  iu  evidence  payment  of  bonds,  in  ^[|^,j.g^?jt 

which  they  were  bound  with  their  teftator,  and  fometimes  fuah  teftator, 

perfons  are  made  executors  for  their  fecurity.     The  Court  were  and  plead 
of  opinion  againft  the  plaintiff,  and  fo  he  prayed  leave  to  difcon-  1,'^^/].'^'^^ 

tinue,  and  had  it.     Mod,  165.  pi.  3.    Mkh.  25  Car.  2*    C.  B.  ditors  But 

Rogers  v.  Danvers.  *^y  ^z^"^-^ 

°  ^  that  if  the 

i^sttt'e  had  been  only  joint,  or  if  it  had  been  a  joint  obligation,  tliere  the  furvjvor  mud  be  charged  out 
of  ills  own  estate,  and  the  executors  of  the  perfon  dead  are  not  chargeable^  and  refolved  thai  the  rr- 
cognisaoce  was  juint  and  (everal,  and  fo  judgment  tot  the  defendant. 

24.  Devife  of  lands  to  his  brother  charged  with  the  payment  of  600  L 
eitjuch  a  timcy  and  in  default  thereof  the  tejlator  dtvifed  the  lands  to 
another  ,•  the  brother  and  the  other  devifee  joined  in  a  mortgage  of  thek 
lands,  and  the  mortgagee  fu^ered  the  mortgagor  to  continue  in  poffejfion^ 
and  to  fell  timber ^  fo  that  there  was  notfufficient  to  fatisfy  the  faid  600  /.  . 
^id  the  ir^rtgage  i  decreed  that  the  6ool..fhaUbc  paid  before  the 

mortgage^ 


aSg 


(BxttutotS^ 


mortgnge,  becaufe  the  mortgagor  had  notice  of  this  will.    Vin» 
Chan.  Rep.  225.  Trin.  27  Car.  2.     Green  v.  Gar4ner., 

25.  A  bondwz^inquadraginta  Hbrisy  conditianedfor  the  payment  (f 

180  /.     The  Court  decreed  this  to  hi  good  pro  quadrigentisj  hj  reafon 

of  the  greatnefs  of  the  fum  exprefTed  in  the  condition ;  and  that  it 

Jhould  befatisfied  by  the  aeecutor  before  any  bond  that  judgment  vhmj  not 

obtained  upon  before  iUhe  day  of  pronouncing  the  decree  ;  but  Utit  Coiut 

admitted  that  judgments  upon  bonds  obtained  after  thefubpoena^  and 

before  the  decreey  fbould  be  preferred  heior^it^  though  the  contrary 

vfzs  prefTed.     2  Freem.  Rep.  16.  pK  14.  Hill.  1676.  Anon. 

8.  C.  cited        26.  The  queftion  was,  whether  rent  due  upon  a  leafe  parole  paid 

b^*S'  ^^*    h  ^''  executor,  Jbouid  be  good  difcbarge  to  him  againfi  an  obligation  ff 

of  Phillips     the  tefator^s  ?    It  was  obJe£led)  that  debts  by  fpecialty  are  of  an 

and  Creech    higher  nature  than  debts  without  fpeciajty ;  and  therefore  the  exe- 

^cord*^  W.  ^"^^'^J  having  paid  this  5"ent,  which  was  not  due  by  fpecialty,  had 

And  Ibid.  *  paid  it  in  bis  own  wrong,  fo  long  as  there  were  debts  owing  upon 

Mich.  1 687.  fpecialty.     But  the  whole  Court  were  of  opinion  that  it  was  well 

KcTrdiMfy    enough ;  and  that  rent,  though  it  be  upon  a  leafe  parol,  is  of  a$ 

in  cafe  of      high  a  nature  as  an  obligation ;  and  11  H.  4.  it  was  held,  that  an 

^1^*111-     obligation  tiken  for  rent  did  not  extinguifh  the  rent,  and  the 

%!v7^    Ch.  J.  faid,  he  had  advifed  with  Serjeant  Maynard,  who  told 

judged  per     him  that  it  was  always  held  fo  in  the  Wellem  circuit,  and  allowed 

tot.  Cur.       ^Q  jjg  given  in  Evidence  upon  fully  adminiftered  5  and  fo  judgment 

plaintiff  in    was  given  pro  def.    Freem.  Rep.  262..  pi.  283.'  Miclu  1679. 

c.  B.  and    Phillips  V.  Lee. 

affirmed  in 

B.  R.  Per  totam  Curiam,  and  they  held  that  the  contrad  remained  in  the  italty,  notmthftandijig  that 
the  term  was  determined.  3  Lev.  267.  Pafch.  2  W.  &  M.  Newport  t.  Godfrey. ->z  Vent.  1 84. 
S.  C.  fays,  it  appeared  by  the  declaration  that  the  kafes  (there  being  feveral)  ended  in  the  life  of  the 
leflce.  And  adjudged  in  C.  B.  for  the  plaintiff,  and  affirmed  in  B.  R.  ■■■4  Mod.  44.  S.  C.  ftated 
accordingly,  and  judgment  in  C.  d.  for  tbe  plaintiff,  and  affirmed  in  B.  R.— ^.Comb.  1S3.  Godfrey 
V.  Newport,  S.  C  in  B.  R.  the  Court  held  that  the  rent  being  in  the  realty  is  of  as  high  \  natnre  as  a 
bond,  for  no  wager  of  hw  lieth.— - — But  tbe  Court  was  unanimoudy  of  opinion  that  debts  due  for  rent 
on  leafe  by  deed  and  rebts  on  bond  are  in  equal  degree,  and.  that  leafe  by  deed  and  a  parol  !ca/e  in  this 
cafe  are' the  fame.  Carth.  511.  HUl.  11  W.  3.  B.  R.  Gage  v.  Afton.— «.<  Salk.  326.  S.  C.  &  S.  P. 
—— Nclf.  Ch.  Rep.  191.  Anon.  S.  P.- — ^And  per  Holt  Ch.  J.  Newport  and  Godfrey's  cafe  doa 
not  contradiA  this,  it  was  debt  for  rent  upon  a  parol  leafe  \  defendant  pleaded  fuch  a  debt  upon  obligatioa 
ultra  quod  he  had  not  aflets ;  for  being  in  equali  gradu,  he  could  not  plead  the  one  againft  the  other  till 
judgment  or  payment,  then  the  other,  and  there  is  no  dive.iity,  becaufe  debt  in  the  realty  without  Spe- 
cialty as  to  equality  of  degrees,  ii  Mod.  291.  in  cafe  of  Cage  v.  Afton.-*— Adjudged  in  C«  B.  and 
affirmed  in  error  in  B.  R^  4  Mod.  45.«— — Debt  for  rent  ought  to  be  paid  before  all  other  debu*  Per 
CrokeJ.  Bulft.23. 

[  290  ]  27.  The  executors  of  F.  preferred  a  bill  agaitift  all  the  crediiorSf 
fotne  being  by  judgment,  fomeby  bond,  and  fome  by  (imple  con* 
tra£t  ^  the  tellator  having  devifed  lands  to  the  executors  for  the  pay^ 
ment  of  his  debts,  and  he  had  in  thefirfl  place  devifed  an  annuity  g^ 
50  /.  per  ann.  to  be  paid  to  his  wife*  My  Lord  Chancellor  diref^ed, 
firft,  that  the  lands  being  devited  to  his  executors,  it  (hall  be  con- 
ftrued  that  the  tcftator  intended  that  they  fliould  be  paid  in  the 
fame  order  as  the  law  direfts,  that  is  to  fiiy,  that  the  debts  Oioold 
be  firft  paid  before  this  annuity,  which  was  but  a  legacy  let  the 
wording  of  the  will  be  how  it  will  j  although  it  devifed  the  lands 
charged  with  this  annuity  for  the  payment  of  debts,  yet  the  debts 
*  ibould  have  the  preference  \  but  he  heldj  that  the  debts  of  all 

Idndsj 


lin<is»  wliether  by  judgments,  bonds,  or  fimple  contrad,  ihould  be 
£itisfied  pari  paflu,  and  if  the  value  of  the  land  fell  (hort,  then  that 
theyihould  be  fatisfied  in  proportion,  on\j  judgments  that  did  af-^ 
feB  the  land  without  anyfuch  devife  were  to  have  the  preference  s  but 
a  debt  by  a  decree  in  Chancery  Jhould  be  put  in  equal  degree  with  debts 
by  bond  or  contraB^  becaufe  that  doth  not  bind  the  land  until  fe* 
queilration.  But  fo  far  as  the  perfonal  ellate  did  extend,  he  or- 
dered that  the  debts  (hould  be  paid  in  that  order  as  the  law  did 
dire£k,  and  there  a  debt  by  a  decree  in  Chancery  ihould  have  the 
preference  of  a  bond.  And  the  cafe  of  Hickfon  and  Witham  was 
cited.     2  Freem.  Rep.  49,  50.  pi.  54.  Hill.  1679.  Foly's  cafe. 

a  8.  Ordered,  that  a  decree  (hould  precede  debts  on  limple  con*  A  decree 
traft  and  bonds,  and  take  place  next  to  judgments.     And  the  cafe  of  ^°^  P«y«n«t 

Parker  and  ^ was  cited,  where  it  had  been  fo  refolved ;  ftaH  bTpre- 

and  as  to  the  objeciion,  that  in  debt  upon  a  bond  at  law  an  exe-  ferred  to  a 
cutor  could  not  defend  himfelf,  by  pleading  he  had  no  affets  ultra  ^"^  "*" 
what  would  amount  to  fatisfy  the  decree,  it  was  anfwered,  he  ^  Mrfonal 
might  defend  himfelf  by  a  bill  in  this  court,  which  would  take  eftate  agalail 
care  to  proteft  him  therein.     Vcrn.  14^.  pi.  137.  Hill.  i68a.  J^«"«"««;«'» 

Tr      !•  -ni  -Tij     r        J/  but  83  to  Che 

Hardmg  v.  Edge.  bei,  the  de- 

cree  is  no 

lien.    Pafch.  Z726« 

29.  The  lading  ofihejhlpf  in  conftruflion  of  law,  is  tacitly  obliged 
for  the  freight^  the  fame  being,  in  point  of  payment,  preferred  be- 
fore any  other  debts  to  which  the  goods  fo  laden  are  liable,  though 
fuch  debts  as  to  time  were  precedent  to  the  freight;  for 
^t  goods  remain  as  it  were  bailed  for  the  fame,  nor  can  they  be  at« 
tached  in  the  mailer's  hands,  (though  vulgarly  it  is  conceived 
otherwife).     Molloy,  258* 

30.  B,  was  indebted  to  A^  his  brother  in  50/.  on  fimple  contraB. 
A.  diedf  leaving  twofons  /  and  by  will  lefi  an  allonvance  of2^L  a  year 
for  their  education ^  and  made  J.  S.  his  executor,  B»  agreed  with  J.  S. 
to  educate  them  at  a  lower  rate^  and  they  continued  with  him  three 
jears^  when  B.  died,  and  left  his  wife  executrix.  Decreed,  the  exe^ 
cutrix  to  difcount  the  50/.  and  that  it  fbouid  be  no  devq/lavit,  though 
bond  debts  owing  by  her  hu/band fbouid  afteruiards  be  put  infuit  againfl 
her,  and  that  if  any  judgment  {hould  be  recovered  againft  her  as 
for  a  devaftavit,  this  Court  will  proteft  her.  Nelf.  Chan. 
Rep.  158.  HUl.  I  W.  3.    Berrifte  v.  Berrifte. 

3t.  A  devife  to  trufkes  for  payment  of  debts  and  legacies,  and  the 
truftees  are  made  executors;  the  eftate  falls  fliort  -,  the  debts mufi  pe 
paidfr/l,  becaufe  the  truftees  bemg  made  executors,  the  money 
is  legal  affets.  2  Vern.  248.  pi.  233.  Mich.  1691.  Greaves  v. 
PowcU. 

32.  Debt  on  bonds  for  payment  offums  certain^  to  be  preferred  vx 
payment  to  demands  on  articles  founding  in  damages*  2  Vcrn.  272* 
pi.  257.  Trin.  1692.     Whitchurch  v.  Baynton. 

33.  A  decree  was  had  againfi  the  defendants  inteflate,  by  the  plain-    [  201  J 
tiff,  j^r  400 1,  for  the  profits  of  land  received  by  him,  and  the  inte/late, 

before  thefaid  decree,  V4W  indebted  to  the  defendant  by  boad^     The  /«- 
Voi-SL.  Y  teftatr 
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iijlate  Jyingf  the  defendant  got  admini/lration,  and  the  qneftioa  was^ 
vrhether  the  defendant  could  retain  to  fatisfy  his  own  bond  againft 
this  decree^  there  being  no  affets  to  fatisfy  bdth  ?  And  held  hj 
AtkinS)  Turton>  and  Lechmere,  that  he  might,  and  thereupon 
decreed,  that  the  defendant  fhould-pay  the  plaintiff,  in  cafe  he 
had  aflets,  in  the  firil  place.  Powell  dubitavit,  for  that  in  cafe  the 
party  was  fued  at  law  for  debt  upon  a  bond,  he  could  not  plead, 
nor  give  this  decree  in  evidence  at  law  to  bar  the  plaintiff,  and  fo 
it  would  be  one  way  at  law,  an^  another  way  here ;  but  for  that 
it  was  anfwered,  that  the  party  might  be  relieved  by  his  bill  in 
equity,  and  have  ^fi  injurtfHon.  Frcem.  Rep.  333,  334.  pL  414* 
Pafch.  1693.  in  Scacc.     Stafby  v.  Powell. 

34.  A  man  dev'tfed  lands  to  A,  and  B.  in  trujl  to  he  fold  fir  the 
payment  of  his  debts  y  and  makes  the  fame  perfohs  executors ,-  and  the 
only  queftion  was,  whether  bond  debts  (hould  have  a  preference, 
or  all  debts  be  paid  pari  paffu  ?  The  difference  was  taken,  when 
the  fame  perfons  that  are  truftees  to  fell  the  lands  are  executors 
likewife,  and  where  not ;  for  in  the  former  cafe,  after  the  land  is 
ibid,  it  is  aflets,  even  at  law,  and  therefore  to  decree  them  to  pay 
otherwife  than  according  to  the  legal  courfe,  would  be  to  decree  a 
devaftavit.  Lord  Keeper  took  time  to  confider  of  it,  and  after* 
wards  delivered  his  opinion,  tliat  bond  debts  mufl  he  preferred :  and 
tlie  23  December  1700,  at  Powis-houfe,  in  the  cafe  of  Biccman 
y.  Fbeemak,  was  a  like  decree  and  difference*  Chan.  Prec«  127. 
pi.  113.  Mich.  1700.     Cuttcrbackv.  Smith. 

35..  A;  treats  for  a  purchafe  with  B.  and  the  lands  to  bepurcbafed 
tvere  incumbered  luith  mortgages  and  jiidgwients  ;  the  purcbafe-menej 
being  agreed,  luas  returned  to  London,  and  placed  in  an  indifferent 
handy  to  be  paid  in  dfcharge  of  thefe  incumbrances  vAen  the  quantum 
ifthemfbould  be  adjudged,  and  afjignments  made  ;  but  before  that  vfos 
.  done,  the  purchafor  died,  and  did  not  leave  fuffident  affets  to  pay  his 
debts  upon  bend.  The  queilion  was,  whether  the  money  depofited 
as  aforefaid  ihould  be  affets  of  the  purchafor,  and  be  applied  to 
pay  his  debts,  or  mull  be  applied  to  pay  off  the  real  incumbrances 
on  the  purchafed  eftate  ?  for  if  it  were  to  be  applied  to  pay  off 
tliefe  incimibrances,  then  the  creditors  of  tlie  purcfaalbr  muft  lofe 
their  debts;  but  if  otherwife,  then  the  mortgagees,  &c.  would  be 
paid  out  of  the  land  by  vivtuc  of  tlieir  fecurities,  and  the  creditoss 
would  have  their  fatisfacllon  out  of  the  money,  and  (b  all  might 
be  paid.  Lord  Keeper  was  of  opinion,  tliat  the  money  tifos  hound 
hy  the  agreement,  and  mufi  he  applied  to  pay  ^  the  incumhrautes* 
Chanc.  Prec.  174.  pi.  145.  Mich.  1701.     Farr  v.  Middletoo* 

36.  If  a  mjm  recovers  judgment  or  fentence  in  France  for  money 
dtie  to  him,  -  the  debt  muft  be  confidered  here  only  as  a  debt  on 
fimple  contra(^»  and  the  ftatute  .of  limitations  will  run  upon  it. 
2  Vern.  540.  Hill.  1705.    Duplein  v.  Dc  Roven* 

37.  The  creditors  of  J.  vS.  exhibited  a  bM  in  Chauoeryfor  debts  m 
mortgages,  judgments,  and  bends*  Upon  one  of  the  ho/tds  the  drfendant 
nuas  outlawed y  and  upon  one  of  the  judgments  the  recovoror  bad  broughi 
an  aBion  of  debt,  and  the  que/Hon  being,  which  of  thefe  dAuJhmddho 

firjl  paid^  it  was  argued  that  tbe  judgments  were  by  corffffiofiOadit 

vat 
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mat  na  eqmtaik  thdt  itjbould  be  in  the  powtr  of  the  party  to-prefer  one 

creditor  to  another  j  but  that  feemed  to  be  over-ruled  i  and  as  to 

the  outkvwrjf  the  Court  ruled,  that  that  being  only  xtpon  mefne  pro^ 

eefSf  did  net  alter  the  nature  of  the  debt,  nor  create  a  lien  on  the  land  in 

this  eafe ;  but  that  where  there  is  an  outlawry,  and  a  feifure  there*-    C  ^P^  J 

upm,  the  debt  attaches  upon  the  land,  and  Joall  be  preferred  to   a 

judgment,  though  prior  to  the  outlawry,  but  it  is  the  feifure  that 

gives  the  preference.  *  i  Salk.  8o.  pi.  i.    Trin.  17I4«    in  Cane. 

£rby  V.  Erby. 

38*  Bringing  debt  upon  a  judgment  does  not  poflpone  it  to  oAerjudg-* 
fnents,  and  it  is  the  a£l  of  the  attorney,  and  would  be  no  v^aiver, 
becaufe  there  was  no  other  veniedy  after  the  year  and  day  at  com- 
mon law  ;  per  Curiam,  in  anfwer  to  an  objection,  that  it  was  a 
waiver  of  the  lien  created  by  that  judgment,  for  that  the  land^ 
which  the  party  had  at  the  time  of  the  later  judgment,  was  only 
extendible,  i  Salk.  80.  pi.  i.  Trin.  I7i4.  in  Cane  Erby  y. 
Erby. 

39-  The  grantor*/  covenant  in  a  marriage^fettlemeut  for  him  and 
his  heirs,  that  thepremifes  were  free  from  incumbrances,  (hall  come  in 
fuitb  creditors  equally  on  bond;  per  Cowper  C.  Pafch.  1715. 
Parker  v.  Harvey. 

40.  A.  died  indebted  by  mortgage  andftmple  contraB.  One  of  the 
fin^  contraB  creditors  gets  judgment  of  ajfets  quandg  acciderint.  The 
executor  applies  the  affetr  to  pay  off  the  mortgage.  The  fimple  contract 
creditors  ftall  (land  in  the  place  of  the  mortgagee  as  to  what  he 
exhaufted  out  of  the  perfonal  aflcts ',  and  this  being  only  by  the 
aid  of  equity,  all  the  fimple  contra£l  creditors  (hall  come  in  equally 
with  the  creditor  who  got  judgment.      2   Vern.  Rep.    763. 

1.  663.   Mich.   17?  8*     Wilfon  v.  Fielding,  alias  Hillerfden  v. 
ieiding.  1 

41.  A  leafe  for  years,  or  a  bond  or  a  grant  of  an  annuity  tahen  in  One  poffeC. 
ottu^isnatne,  being  perfonal  zS^ts,  fhall  be  applied  in  a  courfe  of  ^^^^ 
odmimjhration,  and  not  for  the  payment  of  all  the  debts  equally,  yean  mort- 
Adjudged.  Ibid.  764.  in  S.  C.  gagwitand 

^  die*,  leaving 

w>ts,  Cmie  by  boa4>  and  fome  by  fimple  qi^trad.    The  equity  of  redemption  is  equitable  afl*etay  and 
ftali  be  liable  to  all  the  debu  equally.*  3  Wmi/i  Rep.  341.  pi.  89.  Mich.  1734.     Cox's  cafe. 

Bucwhere  \  bond  it  due  to  A.  but  taken  in  the  name  of  B.  in  truft  for  A.  and  A.  dies,  this  muft 
Ix  paid  in  a  courfe  of  adminiftration.  So  if  a  term  for  years  be  taken  in  the  name  of  B.  in  truft  for  A. 
^SjOn  the  death  of  A.  the  ceftuy  que  truft  will  be  legal  alfeti  j  for  here  the  right  to  the  thing  isplaioy 
>Qd  if  the  truftce  contefti  it,  he  muft  prima  facie  do  it  on  the  peril  of  paying  coftt.  Per  the  Mafter  of 
ti^Roil*.     3  Wms.*8  Rep.  342,  343.  Mich.  1734.     Coz^s  cafe. 

The  order  which  executor  it  to  obferre,  is  to  difcharge,  2  ft,  funerals;  2dly,  debts  of  the  king; 
3%,  lents  upon  leafea  ibr  years;  4thly,  judgments;  5thly,  ftatutet  and  recognizances;  6thly,  obliga. 
tioot;  7thlyy'  coutrads  ;  Sthly,  legacies.  The  non-obfervance  of  tiiis  ruic  expofes  the  executor  to  a  de- 

*fft«Tit,  which  it  pro  tanto  to  anfwer  of  his  proper  goods.^    Jcnk.  274.  pi.  94.— A  judgment  it 

aigber  than  a  recognixancs  or  ftacute,  for  a  recognizance  is  but  an  alTurance  by  coQfent  of  the  p^rtier, 
sad  is  but  a  bond  vecorded>  and  there  it  no  reafon  that  an  executor  by  bringing  a  writ  of  error  (hould 
Buke  the  judgments  to  come  after  the  ftatute,  and  therefore  an  execution  upon' a  (latutc  fo  obtained  (hall 
aot  prejudice  it;  but  afterwards  upon  conferring  with  other  juftices  it  was  adjudgej  for  the  defendant 
tlKeiectttor,  that  the  iatisfying  the  debt  upon  the  ftatute  was  not  any  devaliavit  hecaufe  he  could  not 

^^Aand  it,  and  he  Ihall  not  be  put  to  bis  audiu  querela.  Cro.  £.  822.     Bearblock  v.  Read. ~. 

A  KcogDizaoce  is  a  record,  but  inferior  to  a  judgment.  Per  Cur.     1 1  Mod.  223.     (And  Ho\t  Ch.  J, 

called  the  recognisances  a  pocket  jecord.)   Bufton  v.  Ridgley. S.  P.  per  Coke  Ch.  J.  a  Bulft.  65. 

»ii  cafe  of  Weaves  T.  Cliffotd— :— Went.  Off.  Executors,  135.  places  judgment  next  after  debts  of 
^  1^.  And  page  14  ic  15.  conceives  no  priority  between  debt  bv  bond  and  debt  for  rent  or  dama- 
l«  on  a  covenant  broken.— —.W<nt,  Off.  Executors,  13S.  takes  notice  that  he  fir.Hs  no  difference 
*f  ptiojity  bet«-eco  recognisancea  and  ilatut^s,  yet  he  fays  that  one  reafon  given  for  pi ctfrring  judgment 

y  2  to 
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to  ftttutes  IB  HAt  tisoN*s  c  Asi,  vir.  tliit  \ht  one  remains  a  record  opon  the  roH  of  the  Coott^  wliat* 
as  the  cither  beiog  only  a  pocket  record,  is  more  priYats^  and  that  this  ihould  give  priority  alio  to  n* 
cognisances  before  ftatutes;  and  further  ftatutes  are  not  properly  records  but  obligations  reconled. 
And  the  executor  may  Satisfy  the  ftatute  before  the  recognisance  if  he  do  it  before  execution  foed  there-* 
upon,  for  being  in  equal  degree,  he  has  eleAion  to  prefer  which  he  will ;  nor  does  the  antitjuity  of  either 
as  being  more  old  than  the  other,  and  the  like  between  one  ftatute  and  another,  give  any  advantage  as  to 
the  go^s,  bttC  he  that  firft  gets  his  Execution  ferved  (kail  have  the  preftrence,  though  othcrwife  as  to  the 
lands.     Ibid.  139. 

Where  an  obligor  entered  into  a  recognizance  in  nature  of  a  ftatute,  and  jadgmcnt  againft  hia  Upon 
the  bond,  and  then  he  died,  his  executor  paid  the  creditor  upon  the  ftatute,  and  to  a  fctre  fadas  on  the 
jiMgment  he  pleaded  payment  of  the  recognizance  &  bene,  for  he  is  hot  bound  to  take  notice  of  the 
jodgmcnts  againft  the  teftafior  without  being  made  acquainted  thetewith  by  the  creditors,  for  he  is  M 
wa)S  privy  to  his  ads.     a  And.  159.  in  pi.  Sy*  Pafch.  42  £lis.     Anon« 

r  ^93  1  4^'  '^^  '^^^  ^^^^  °f  Winchclfea  dledfiifed  of  fofne  lands  infee^ 
and  confiderabiy  Indebted  by  judgment  andjimple  contraB^  and  after  the 
death  of  the /aid  earl^  and  before  the  ejfoin  day  of  the  next  Jolbwing 
term  J  many  of  the  judgment  creditors  delivered  fieri  fadas^s  to  the 
fherijfj  and  took  the  goods  and  furniture  in  exeastion^  whereupon  the 
fimple  contrail  creditors  petitioned  (for  it  did  not  come  before  the 
Court  upon  a  bill)  that  the  judgment  creditors  might  be  paid  out  of 
the  land^  or  at  lead,  that  astofo  much  as  the  judgment  creators  bad 
by  taking  it  from  the  perfonal  eftate  exhaujied  thefame^  they  (thefimple 
contra^  creditors)  might  fiand  in  their  place ^  and  be  paid  out  of  the 
land,  Sed  per  Cur.  this  rule  of  equity  is  very  juft,  but  not  ap- 
plicable to  the  prefent  cafe ;  here  the  judgment  creditors  having 
lodged  their  writs  of  execution  with  the  (heriflF  in  the  fame  vi* 
cation  that  the  party  died,  it  relates  to  the  tefte  of  the  writ  as  to 
all  but  purchafors,  and  confequently  by  relation  the  perfonal 
eftate,  of  which  the  fimple  contrail  creditors  would  avail  them- 
felves,  as  being  in  the  poflellion  of  the  earl  at  his  death,  was  not 
fo,  being  evifted  from  him  in  his  life-time  by  the  execution,  and 
therefore  the  fimple  contrad  creditors  fcem  to  be  without  remedy 
as  to  fuch  of  the  affets  as  have  been  feifed  by  thefe  executions ; 
per  Lord  Parker.  3  Wms.'s  Rep.  399,  400.  Hill.  Vac.  I7I9« 
in  a  note  there  by  the  reporter  cites  Finch  v.  the  Earl  of  Win- 
chelfea  ;  but  the  reporter  fays  quxre. 

43.  Appeal  from  a  decree  of  the  Rolls  upon  this  cafe,  Martise^  a 

fellow  of  Grefham  college,  and  a  fellow  likeMafe  of  a  college  in  Cam* 
bridge,  by  a  note  direBed  to  the  defendant  his  executor ^  taking  notice 
that  he  was  indebted  to  the  plaintiff"  in  thefum  cf%oL  defires  tie  debt 

fbould  be  paid  out  ofwhatfhould  be  due  to  him  from  the  college  as  fellow 
at  the  time  of  bis  deaths  a  fid  out  of  'what  might  be  raifed  by  tbefale  of 
bis  furniture  of  his  chambers  at  the  time  of  bis  death.  Quxre,  if  this 
note  of  direSions  to  his  executor  doth  create  a  fpecific  lien  of 
thefe  things  in  favour  of  the  plaintiff  to  give  her  the  preference  to 
other  creditors  ?  King  C.  faid  this  is  no  fpecific  lien  opon  diefe 
particular  things,  but  die  note  is  fraudulent  as  to  other  creditors, 
and  the  plaintiff  ought  to  prove  her  debt  and  come  in  as  other  cre- 
ditors in  equal  degree ;  if  fuch  notes  (hould  give  a  preference  to 
debts  by  fimple  contra^,  juft  creditors  by  fpecialty  or  record 
might  be  ftripped  of  their  debts,  and  the  plaintiff  in  this  cafe  ought  f 
come  in  only  as  a  creditor  by  fimple  contraB^  without  any  performance 
upon  account  of  this  note  \  but  the  plaintiff  agreemg  to  accept  the 

fum 
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fum  oflbred  by  the  defendant's  anfwer,  it  was  decreed  by  confent« 
MS.  Rep.  Trin.  12  Geo.  Cane.     Hudfon  v.  Martin. 

44.  Debt  upon  an  obligation  was  brought  againft  the  defendant  as 
executor.  The  defendant />/Wj-  a  recovery  agaitift  him  already  had 
inplacito  debiti^  and  that  hf  had  notice  of  this  bond  at  that  time^  and 
that  there  was  no  more  in  his  hands  than  ivould  fati^fy  this  recovery. 
Upon  which  the  plaintiff  demurs.  The  Ch.  J.  faid  he  was  of 
opinion,  that  the  defendant's  plea  might  well  be  underflood  of  a 
recovery  in  debt  upon  bond,  or  other  matter  of  as  high  nature^ 
and  if  fo  it  was  beyond  queftion  that  the  plaintiff  ought  to  be 
barred ;  but,  however,  the  Court  unanimoufly  agreed,  that  if  the 
plea  was  to  be  underftood  of  a  recovery  upon  fimple  contraft, 
the  recovery  would  be  a  good  bar,  as  the  defendant  had  no  notice 
of  the  obligation.  In  this,  they  faid,  confifts  the  difference  between 
duties  of  a  private  nature ^  and  duties  upon  record;  for  thofe  the 
Court  did  allow  that  executors  are  bound  to  take  notice  of  at  all 
events,  but  thefe  they  need  not,  where  a  fuit  is  commenced  againil 
them  to  recover  debts  of  an  inferior  nature.  However  the  Court 
did  allow,  that  if  an  executor  makes  a  voluntary  payment  of  a 

debt  by  fimple  contrad  whete  there  are  not  affets  to  fatisfy  the  f  294  ] 
bond  debts,  it  is  otherwife,  though  he  has  no  notice ;  for  there 
are  many  cafes  where  a  man's  voluntary  ad  (hall  prejudice  him, 
where  the  neceffity  of  law  would  not.  Upon  the  whole,  judg- 
ment was  given  for  the  defendant.  Barnard.  Rep.  in  B.  R.  186. 
.Trin,  2  Geo.  2.    Patcrfon  v.  Hudlefton. 

45.  All  executors  fball  be prefumed  to  take  notice  of  all  judgments 
even  in  the  inferior  courts  of  law,  and  therefore  are  not  to  pay 
bonds  before  fuch  judgments  but  at  their  peril.  3  Wms.'s  Rep.  1 1 7. 
pi.  26.  Trin.  1731-  in  Herbert's  cafe. 

46.  Any  voluntary  bond  is  good  againft  an  executor  or  adnlini- 
ftrator  unlefsfome  creditor  be  thereby  deprived  of  his  debt ;  indeed,  if 
the  bond  be  merely  voluntary ^  a  real  debt,  though  by  fimple  contraa 
Mlyy /ball  have  the  preference ,  but  if  there  be  no  debt  at  all,  then  a 
bond,  however  voluntary,  muft  be  paid  by  an  executor.  3  Wms.'s 
Rep.  222.  Mich.  1733.  in  cafe  of  Lechmere  v.  Charles  Earl  of 
Carlifle. 

47.  A.  and  B.  are  partners  in  trade  ,•  /(.  gives  a  bond  to  leave  his 
sviji  1 000  A  A.  dieSi  the  •ther  partner  adminifters ;  if  the  wife 
would  be  paid  out  of  the  feparatc  eilate  of  A.  on  there  being 
effe&s,  fhe  (hall  have  a  preference  before  other  creditors ;  but  j^ 
there  is  nofeparate  eflate^  and  the  wife  would  have  fatisfadiion  out  of 
the  partnerfbip  effefls^  then  all  the  partnerfbip  debts  mufi  befirfl  paid. 
3  Wms.'sRep.  182.  Eafch.  1733.  in  cafe  of  Croft  v.  Pyke. 

48.  Onepoffeffed  of  a  term  for  looo  years^  articles  to  pitrchafe  the  in^^ 
heritanccy  and  by  will  gives  3000/.  to  his  daughter y  and  makes  his  fon 
executor  and  dies  The  fon  qffigns  the  term  in  irufl  to  attend  the  inhe^ 
rit^nce,  of  which  he  takes  a  conveyance  in  his  own  name.  Afterwards 
.the  70/1  acknowledges  a  judgment  to  A.  and  mortgages  the  fame  lands  to 
JB,  and  dies  infolvent.  A.  (hall  firil  be  paid  his  judgment,  then  B. 
ihall  be  paid  his  mortgage,  and  then  the  tiaughter  (being  admini* 
Aratrix  to  her  brother)  is  iotitled  to  her  legacy  of  3oool«  in  pre- 
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ftrcnce  to  the  fimple  contraft  creditors.     3  Wms/s  Rq^.  3i§» 

Mich.  1734.  Charlton  &  al'  v.  Low. 
Jf^^<^^  '  49"  -^^  ^^'^^"S  ^  '^^'fi  '^^  lived  feparate  from  him^  afKeiwirds 
been  gtven  C^^ '^^•d  ^"^  7narrUd  another  woman^  tu^  iwrti;  nothing  of  ^be  former 
to  the  fe-  ^j/irV  being  alive  i  but  it  being  dif covered  to  the  fecond  wife  that  the 
cond  wife  former  was  alive,  A.  in  order  to  prevail  with  the  fecond  Hv^rtofiay  with 
conii«nce  him  y  fame  years  aftervoards  gave  a  bond  to  a  truftee  of  the  fecond  %vife^ 
for  the  in-  to  leave  her  lOOoA  at  his  deaths  and  died  not  leaving  affets  to^y  hit 
jury  done  ff^fp/g  contraSl  debts ;  if  this  bond  had  been  given  immediately  on 
thereupon  ^^^e  difcovcry,  and  they  had  parted  thereupon,  it  had  been  good^ 
ihehad  left  but  being  giv^n  in  truft  for  the  fecond  wife  after  fuch  time  as  flic 
A.  It  had  knew  the  firft  wife  was  living,  and  to  induce  her  to  continue 
bond  and  with  A.  this  was  worfe  than  a  voluntary  bond,  and  decreed  to  Ar 
to  bc,paid     poflponed  to  all  the  fimple  control  debts.     3  Wms.'s  Rep.  339. 

before  any  j^  gg^    j^;^}^^  Cox's  Cafc. 

nmclecon-     *  '•'^ 

tra^  debts.     3  Wms.^s  Rep.  349.  in  S.  C. 

50.  liz  fimple  contraB  creditor^  on  behalf  of  himfelf  and  the  rejl  of 
the  creditors^  were  to  bring  a  bill  and  obtain  a  decree^  that  he  amd  tot 
reft  of  the  creditors  fhould  come  in  before  the  mqfter  and  be  paid  all  their 
debtSf  and  that  an  advertifement  be  put  in  the  Gazette  for  that 
purpbfe ;  here  any  bond  creditor  coming  on  the  foot  of  the  decree^  fball 
he  paid  only  pro  rata  vjith  the  fimple  contraB  creditors  ;  for  his  coming 
in  implies  a  fubmiflion  to  the  decree.  And  this  was  thought  to  be 
clear.     3  Wms/s  Rep.  343.  Mich.  1734.  in  cafe  of  the  creditofv 

•  of  Sir  Charles  Cox. 

51.  But  if  fuch  bond  creditor  nvould  lie  by^  having  notice  tf the  decree 
and  advertifement  in  the  Gazette,  (notwithftanding  every  one  is  in 

C  ^95  ]  niany  cafes  obliged  to  take  notice  of  a  lis  pendens,)  and  efier 
fuch  lying  by,  fhould  bring  his  aBion  at  lanx)  againft  the  executor  or 
adminiftrator  of  the  obligor,  though  at  law  the  latter  may  not  be 
able  to  defend  himfelf;  yet  his  honour  thought  that  in  this  cafe 
an  equity  would  arife  in  favour  of  fuch  executor  or  adminiftrator^ 
and  of  tne  fimple  contract  creditors,  to  compel  the  bond  creditor 
to  come  in  and  accept  of  a  proportion  of  his  debt  rateably  Mrith  the 
fimple  contrail  creditors.  But  however  (Irongly  his  honour  in* 
clined  to  be  of  this  opinion,  he  faid  it  was  no  part  of  his  judg- 
ment ',  neverthelefs,  he  declared  he  fliould  always  do  his  utmoft 
to  extend  the  rule  of  diftributing  equitable  aflets  equally  among 
all  creditors.  3  Wms.*s  Rep*  343,  344.  Mich.  1734*  Sir  Charles 
Cox's  cafe. 

52.  If  a  man  devifes  his  lands  to  truflees  to  pay  all  his  dettSy  imd 
dies  indebted  byfpecialty  and  fimple  contraB,  and  the  bond  creditors  #10- 
eover  part  of  their  debts  out  of  the  perfoncd  eftate,  and  afterwards  Aey 
apply  to  be  paid  the  reft  of  their  bond  debts  out  of  the  real  eflate  derifcd 
for  that  purpofe ;  in  this  cafe  as  the  teftator  intended  aU  his  cre» 
ditoTS  fliould  be  equally  paid  their  debts,  the  bond  creditors  ftial 
not  come  in  upon  the  land,  until  the  fimple  conttadl  creditors 
have  received  fo  much  thereout^  as  to  fcnake  them  equal  and  upoa 
the  level  with  the  bond  creditors,  in  refpeft  of  what  they  recehreA 
out  of  the  perfonal  eftate  %  and  this  the  Lord  Chancellor  faid  wsi 

what 


what  the  Mafter  of  the  Rolls,  had  very  rightly  decreed  on  great 
confideratioii.  .3  Wms/s  Rep.  3  23.  Trin.  1734.  in  cafe  of  HaQe- 
wood  V.  Pope. 


(Q^a..2)     What  Debts  (hall  be  firft  paid  in  refped 

of  Actions  commenced. 


1.  irXccutors  may  pay  debts  and  other  creditors  pending  a  writ  ®.':  A^"»»- 
*^  againit  them^  if  they  have  not  notice  oftty  but  not  after  notice^  pi.  j^,  ^^^^^ 
and   the   aflets    ihall    charge   them.     Br.  Executors,    pi.  43.  s.  c. 
cites  2  H.  4.  21. 

2.  -^«i  where  mmt  abates^  and  they  have  ajfets  the  day  ofthefirjl  ^^J^  ** 
v}rit  purchafedy  they  (hall  be  by  this  charged  in  thefecond  writ.  Br*  did  noc  (he^ 
Executors,  pi.  43.  cites  2  H.  4.  21.  for  what 

firil  writ  abated,  wbether  in  his  own  default  or  not,  and  yet  the  plea  awarded  good  enough,  per  Got.  Cor.} 
^aod  nota  ^  and  yet  it  wa<  not  faid  that  the  Ipcond  writ  was  brought  by  Journey 'i  Accounu,  and  the 
defbaJant  compelled  Co  reply  to  it ;  and  the  plaintitf  ihewed  the  tefte  of  his  fi  ft  writ,  and  that  the  de- 
fendant had  aflets  the  day  of  the  firft  writ  purchaicd,  viz.  the  14th  day  of  January  anno  firll  of  the  now 
king,  by  which  the  defendant  faid  that  p*ene  adminiftravit  the  day  of  the  firil  writ  purchafed  ;  and  the 
plaintiff  Aud  that  the  teftator  enfeofi^d  the  defendant  upon  condition  that  if  he  returned  from  beyond 
fea,  that  then  to  re-infeoff  him  or  othcrwife  to  Cell  the  land,  and  to  diftribute  the  money' for  his  foul, 
and  yoo  fold  it  for  200  marks,  which  you  had  in  your  hands  the  day  ot  the  writ  purchafed  j  by 
which  thedefend^t  fhewed  a  fchedule  of  the  debts  j  and  becaufe  he  had  not  notice  of  this  fuit  till  Odt. 
Mich,  and  at  the  piurics  capias  he  came  and  pleaded  to  the  writ,  as  appears  there,  and  faid  that  the  writ 
^dfbc  wa|  brought  io  Middleiex,  and  he  is  dwelling  continually  in  London,  and  he  had  fully  admini* 
ftered  the  lOO  marks  before  he  had  notice  of  the  faid  writ  purchafed  ;  priil,  ^c.  And  RicJchill  for  the 
defendant  faid,  that  he  did  well  before  notice,  &c.  By  which  the  other  faid,  that  he  fuch  a  day  in  S. 
gave  hlffl  notice,  which  day  he  had  a/lets,  and  the  other  that  be  bad  nothing  in  his  hands  after  notice^ 
prift,  and  the  other  e  coDtra.  And  per  Rickhill,  this  matter  does  not  prove  aflets  of  the  money  of  the 
faie ;  for  thele  were  not  the  monies  of  the  teftator ;  and  if  he  had  died  intetlate,  the  ordinary  could  not 
demand  account  of  iu  tat  Markham  J.  contra  j  becaule  the  money  ihali  be  received  to  his  ufe,  and 
by  his  executors  to  diftribute  for  his  foul,  which  cannot  be  better  employed  than  in  payment  of  uebts* 
Br.  Aflets  enter  mains,  pi.  4.  cites  S.  C. 

[    ^96  1 

3.  Judgment  iipon  judicial  proceedings  in  the  court  of  the  king,   5  Rep.  aS. 
is  preferable  to  a  Jlatute  or  recognisance^  though  the  recovery  be  fon'^*[f''_^ 
puifnc  to  the  debt  due  by  recognizance  or  ftatute.     4  Rep.  59.  b.  6  Rep.  4^ 
cites  in  the  cafe  of  the  commonalty  of  fadlers.     Fafch.  32  Eliz.  \  jnHig- 
Rot.  235.  C.  B.  as  the  cafe  of  Pemberton  v.  Barham.  yct'iffhc"* 

etecuior  pays  the  recognieance  before  notice  of  the  judgment,  he  may  well  plead  it,  for  he  is  nut  b^und 
to  take  notice  of  judgments  againft  the  teftator,  without  being  acquainted  therewith  by  the  crediturk,  he- 
being  not  privy  to  his  a£ta.     3  Mod.  115.  Trin.  2  Jac.  a.  B.il.  Harman'v.  Harmao. 

4.  Debts  to  the  crown  are  to  have  the  precedence  in  payment. 
Went.  Off.  Ex.  132. 

5.  Btit  this  is  to  be  underftood  only  of  debts  by  or  upon  record^ 
and  not  of  debts  otherwife  due  to  him.     Went  Off.  Ex-  132. 

6.  As  money  due  for  woodfalesy  oxfales  of  tin ^  or  other  minerals,  But  fines 
for  which  no  fpecialty  is  given,  fo  alfo  for  atitercements  in  his  courts  '"'^  amerce* 
mt  ofrecordy  as  courts  of  honour,  and  courts  baron ;  fo  oi  fines  for  Sie"idng's 
C6py/:G!d  ejlates  thcTCj  fo  of  money  for  which  frays  coming  into  the  courts  of 
king's  manors  are  {o\A  •,  fo  of  debts  by  bond,  J5*r.  forfated  by  out-  ^"^^^^  ^^ 
kwyy  &c.  or  arreari  of  rent  fo  forfeited  are  not  debts  of  re-  ^ord'  wUh- 
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Ajqbt.     cbrd  until  office  found,  and  fo  not  to  have  priority.     Went.  Off. 

Went.  Off.    -p^    __^  r  / 

Ex.  J34,        ^^*  '33* 

1 3  5.  Arrears  of  fee  farm  rentS)  or  other  rents  of  inheritance,  are  not  debts  of  record,  at  it  (bens* 

Went.  Off.  Ex.  134. 

}J^\^SS'       7.  Decree  in  Caw,  againft  an  executor  (hall  not  be  fatisfied  be- 

equal  to*»  ^^^^  *  hond^  it  {hall  take  place  next  to  judgments  made  by  teftatoTi 

«u4£ment  and   beconie   due  after  his   death.     Per  Roll  J.  Sty.  38.  Tiin. 

at  common  ^7  Car.  in  cafe  of  Eeles  v.  Lambert. 

lavr.  ShaCte       *^ 

V.  Powel  in  Scacc— Ch.  Free.  Bifhop  v.  Godfrey.  Debt  by  a  decree  (hill  be  paid  after  jo^f- 

inents,  and  bei'ore  debts  by  bond.     Vem.  143.  pi.  137.  HiU.  i6S2«     Harding  t.  Edge. 

3  Mod.  115.  8,  It  is  a  devaftavitto  pay  voluntarily  a  debt  by  fimple  contraft 
Harman  V.  before  a  debt  due  by  obligation  whereof  he  had  notice,  not  other* 
Harmai).— .  wife.  .  But  no  man  ever  thought  it  a  devaftavit  in  an  executor 
Gibb.  76.  to  fatisfy  a  judgment  on  Jimple  contraB  before  a  bond  debt ;  per 
Mf^oufcb  Vaughan  Ch.  J.  Vaugh.  94.  Trin.  22  Car.  2.  C.  B.  Edge- 
comb  v.  Dee. 

9.  It  is  a  devadavit  in  executor  to  fatisfy  a  debt  on  bond  before 

^judgment  on  Jimple  contraEl^  and  fo  it  is  to  fatisfy  any  fatter  judgment 

if  there  be  no  aflets  to  fatisfy  ^fortner  alfo ;  (cites  5  H.  7.  27.  8. 

Mo.  678.    Starle's  cafe.  Cro.  E.  462.    Green  v.  Wilcocks;)  per 

Vaughan  Ch.  J.  95.  Edgecomb  v.  Dee. 

But  even  in        10.  After  Tifuit  begun  the  executor  may  not  excufe  himfelf  by 

the  cafe  of     ^^^  voluntary  payments,  he  may  ufe  legal  delayi  as  imparlance  and 

payment  if     eiibins,  &c.  to  prefer  one  creditor  before  another,  but  he  may  not 

the  fu:t  at     do  it  hyfalfs  pleading  of  what  lieth  in  his  own  knowledge  ;  other* 

b^oriftbua-    ^*^^  if  falfity  lies  not  in  his  own  knowledge  as  non  eft  fadum 

but*for  the'   teftatoris.     2  Ch.  Cafes,  201.  Mich.  26  Can  %%    Parker  v.  Dec. 

purpofebya  s.  C.  citcd.  2  Vem.  62.  Per  Cur. 

latitat  oat 

of  the  King*s  Bench,  there  a  voluntary  payment  (hall  (land  good  after  the  ad^ion  brought.  1  Vem.  300* 

Trin.  1693.  Goodfellow  ▼.  Burchet.^ But  an  executor  moving  the  Court  for  enlargement  of  qok 

to  plead,  (the  rules  being  out>)  was  denied  unlefshe  would  enter  into  a  rule  not  to  plead  aoy  judgtneau 
obtained  againA  him  after  fhe  ruies  were  out.     8  Mod.  308.  Mich,  xi  Geo.  Anon. 
'  If  executor  is  fued  at  common  law,  and  after  an  original  pay  a  debt  of  the  fame  nature  witboat  nodes 
of  the  original,  heisexcufed.     2  Chan.  Cafes,  116.  Trin.  34  Car.  2. 

Wheie  creditors  bring  a  bill,  and  make  the  executors  and  all  other  creditors  parties,  the  executoft  ihsll 
liot  have  the  power  by  confeifing  or  fu^ering  judgment  by  default  after  the  bill  exhibited,  to  prefier  oaa 
creditor  to  another.     Per  Maftcr  of  the  Rolls,  a  Vem.  6a.  Pafch.  1688.  cites  Parker  v.  Dee. 

•  If  an  executor  be  fued,  and  after  an  original,  gives  notice,  yet  the  defendant  may  confer  the  adioa 
to  another  creditor,  if  there  be  no  fraud ;  adjudged.  Cart.  228.  Trin.  23  Car.  2.  C.  B.  Meller  t« 
Overton  executor  of  Corbet. 

The  adminiftrator  may  according  to  law  prefer  himfelf  as  far  as  the  perfonal  eilate  gbe&,  but  so 
farther,  though  lands  are  devifed  for  payment  of  debts.     2  Chan.  Cafes^  55.  Trin.  33  Car.  2.    Cell 

V.  Addcrly. 

If  an  executor  pays  debts  on  fimple  contra6^,  or  fufTers  judgment  to  pafs  againft  him  in  foch  afiiooi, 

he  may  plead  fpch  payment  or  judgment  in  bar  to  an  aClion  on  a  bill  of  exchange.     3  Salk.  1 64.  pi*  io« 

Yeoman  v.  Bradfluw.  ■  Cumb.  392.  S.  C. 

•[.297] 

A  man  d  ji.  Generally  li^kere  lands  are  devifed  fir  payment  ofdebts^  there 

^*^*f°id  ^^  ^^'^  ^^  fecuritics,  whether  ftatutes,  jndgments,  bonds,  or  finiple 
for  payment  contraft  dcbts,  if  thcy  do  not  in  their  own  nature  affe^^  the  land  fo 
of  his  debts,  devifed  (as  a  judgment  cannot,  if  the  land  be  then  in  mortgage  or 
'be  dev'ito    ^^  ^^^)i  ^^^^  all  dfhts  fball  he  paid  in  proportion^  and  by  average^  and 

«xc(«tors }    fo  of  other  ec^uitable  incumbrances  \  but  then  there  is  this  £ftr^ 
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inctj  if  the  devt/ie  6/ lands  in  trtifijir  payment  ofiehts  It  alji  ffiade  «»*  ^ 
executory  then  do  the  lands  fo  dcvifcd  become  legal  aflets^  and  then  ^^^^^ 
debts  sntift  be  paid  according  to  their  precedency  orfuperiortty  at  common  tfaer  the 
law  s  and  fo  it  was  refolved  in  the  cafe  of  Hixine  v.  Mortley,  which  d«kts  A«iJ4 
was  agreed  to  be  law  of  all  fides.    Vern.  64,  6c.  pi.  60.  Mich.  IjL^;^ 

1682.      Girhng  V.  JLiee.  or  according 

to  the  cour^ 
of  admini(hation  }  My  Lord  Keeper  having  uken  tune  to  conflder  till  this  day,  now  jdiveied  his  judg. 
nicnt,  that  they  muft  be  paid  in  a  courie  of  admin  iftracion^  becaufe  where  the  fame  perfon  is  executor 
and  truftce,  the  Und  when  fold  is  legal  aflets  j  ocherwife  when  the  truftee  is  executor,  there  they  Aatt 
U  paid  in  proportion.    Chanc.  Prec.  136.  pi.  119.  Mich.  1700.     Bickham  f.  Fieemaiu 

^2.  Judgments  attach  lands  according  to  priority  of  origtuals^ 
2  Ch.  K.  145.  30  Car.  2.  Gray  v.  Colvill. 

13.  A  man  poflefled  of  a  term  for  years  makes  a  mortgage  oT 
this  term  to  J.  S.  and  afterwards  acknowledges  z^atute  to  B.  and 
then  confeiies  2l  judgment  to  C.  The  judgment  muft  be  preferred 
in  a  courfe  of  law  to  the  ftatute.  Vern.  293.  pi.  286.  Hill.  1684* 
Morgan  v.  Ld.  Sherard. 

14.  After  afuii  commenced  in  Cane,  an  executor  {hall  not  be  al-  Vnlefsthqr 
lowed  any  payments  made  voluntarily  without  fuitj  per  Jef-  ■"<*^*^*- 
fries  C.  Vern.  369.  pi.  362-  Hill.  1685.   Bright  v.  Woodward,     ture,  an/ 

even  in  we 
cafe  of  a  bond  fraudulently  cancelled,  and  for  relief  whereon  a  bill  is  brought,  the  plaintiff  fliall  have  tbe 
fame  benefit  as  if  it  had  not  been  cancelled^  and  this  was  in  the  cafe  of  a  bond  by  the  huiband  to  tlie 
wife,  before  marriage^  to  leave  her  6oopL  flie  having  brought  him  fo  mnch.    Fin«  Rep.  284.  Midi* 
2$  Car.  2.  Brown  v.  Sav^c. 

15.  A  judgment  in  a  piepowder  court  will  oblige  the  priority  of 
payment  before  bonds  by  executors ;  per  Ld.  C.  2  Vern.  89. 
Mich.  1688.  in  cafe  of  Searle  v.  Lane. 

16.  An  admlniftrator  paid  money  on  fpecialties  fvithout  notice  of  ?*^^^ 
money  decreed^  and  had  fully  adminiftered  the  aflets.     Decreed  ne-  u^ne^sl  C. 
verthelefs  that  he  pay  the  >noney  decreed.     2  Vera.  37.  pi.  31.  and  the 
Hill.  1688.  Searle  v.  Hale.  J'^'^^T" 

firmed  the 
former  decree.  i  Freem.  Rep.  103.  pi.  1 14.  S.  C.  decreed  for  the  plaintilT;  but  if  the  decree 

had  only  been  to  account,  and  had  not  afcertained  the  fum,  it^ad  been  no  more  than  a  judgment  ^uod 
computet  at  law,  which  is  no  complete  judgment  till  the  account  ftated.  This  caofe  wa«  reheard  is 
term'  Pafchse  1649,  before  cite  Lords  Commiflioners,  who  took  time  to  cnnfider  of  it  $  and  the  reporter 
fays,  qozre  how  determined.  Equ.  Abr.  332.  pi. 4.  cites  S.  C.  decreed.  Hill.  1688. 

An  executor  paid  money  purfuant  to  a  decree  of  tnis  Court,  and  upon  a  plene  adminiftravit  thejr 
would  not  permit  him  to  ^ive  any  payment  in  eridence  at  law,  this  Court  decreed  it  (hould  be  albwed, 
and  referred  tbe  matter  to  an  account  here.  2  Vern.  57.  Arg.  cites  Pafch.  1667.  Jones  v.  Brad- 
ibaw,  S.  P. 

C  298  ] 

1 7.  Judgment  precedent  to  aflatute  from  A. — A.  dies.    A  writ  of  '^  *^««'  «>« 
error  is  brought  on  the  judgment,  and  pending  that  writ  the  money  ^iJlJ^^. 
due  on  the  ftatute  is  paid,  and  not  enough  left  to  fatisfy  the  judg*  ecuifonupoa 
ment  creditor,  it  has  been  faid  that  the  firft  payment  to  the  co-  ****  ^^^^ 
nufee  is  good,  becaufe  by  the  writ  of  error  the  execution  of  the  out  exKu- 
judgment  was  fufpepded  5  per  Cur.    4  Mod.  247.  Mich.  5  W.  tor 'may 
&  M.  in  B.  R.  in  the  cafe  of  Dighton  v.  Greenvill.  P*f*l »« *«  « 

^  fci.  fa.  upon 

jodgment,  beorafe  he  could  not  hinder  execution ;  per  Holt  Ch.  J.  6  Mod.  144.  in  cife  of  Smith  ▼. 
Harman«  cites  And.  208, 109.  that  fuch  payment  is  good.  Per  Holt.  Farr.  140.  Anon,  cites 

YelT.  29.  the  Court  was  divided  ;  but  upon  the  reference  to  the  other  juftices,  the  major  part  held  the 
ptyoKOtgood.    Read  ?•  Ewrblock.     ■■     Skina.  388.  S.  C.  cited  by  HolcCh.  J.  ud  faid,  that  thia 

Aewi 
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ikewt  diat  ftc  writ  of  «nt  hii  fi»  tattUy  fo^caM  the  «Aftof  the  jodgmen^  that  k  ftld  Mt  Ihm  aqp 
TCgart  or  eftncc* 

a  Cb».  i5.  After  a  i///  iw  Coa^.  bj  one  bond  creditor  againft  the  execo- 

Varker^v!''  ^9^*  ^  txccutor  confijfis  a  judgment  to  another  boi^d  creditor.    The 

Pec,  contra  Court  allowed  the  payment  on  the  judgment  confefled  after  the 

Mich.  26  bill  brought.     2  Vem.  2^.   Trin.  1693.     Goodfellow  v.  Bur- 

Car.  2. 1 

Payment        ^"^^* 

•n  a  recovery  at  law  on  adion  biougYit  afbtf  the  biQ  was  depending  in  Chancery  was  difaliowed  aAtr 
great  debate.  Arg.  Chan.  Prec.  iSf.  cites  Jofepb  v.  Mott,  but  Ld.  WrighLdifapproved  that  cafe,  bat 
decreeing  according  to  that  cafe,  hit  decree  was  reverfed  in  the  Hovfe  of  Peers,  and  the  paymcoc  of  a 
ho9d  voluntarily,  without  confeffing  judgment  after  a  bill  brought  by  grantee  of  a  rent-charge  againft 
the  executor,  was  allowed  there.     Chan.  Prec.  188.  Hill.  1701.  Darftonv.  Eariof  Otford. 

A  fimple  contra^  creator  brought  an  action,  and  filed  his  original  againft  the  executor )  the  other 
ftmplc  contrad  creditors  offered  the  plaintiff  to  divide  the  ailets  in  proportion,  but  he  having  filed  bia  * 
original  infifted  on  hit  whole  debt  in  preference  to  the  others.  Upon  this  the  executor  gave  judg. 
^cnt  in  federal  qnantom  mcruits  brought  by  the  other  fimple  contra^  creditors,  of  the  feveial  fmna 
which  were  laid  as  damages  in  the  declaration,  with^t  afcertaining  the  damages  by  writ  of  iaqniryy 
hat  they  were  fo  hdd  as  not  to  exceed  the  seal  debt.  Upon  which  the  piainUff  at  law  brooght  his  bSI 
in  equity,  but  decreed  that  executor  might  prefer  any  creditor,  and  the  Mafter  of  the  Rolls  diimiiled  the 
plaintiff^s  bill  with  cofts>  and  affirmed  on  appeal  by  Ld.  Chancellor.  Wm&.'s  Rep.  295*  Mich.  1715* 
Waring  ▼•  Danvert* 

19.  A  decrte  mji^  bfc.  againft  an  executor  (hall  be  preferred  to  a 

judgment  on  a  bond  obtained  on  an  adion  brought  after  fach  de« 

cree»  and  the  judgment  had  before  the  decree  was  made  abfolute. 

Decreed  by  the  Mafter  of  the  Rolls,  and  affirmed  per  Ld.  So- 

mers  on  a  re-hearing.     Chan.  Free.  79*   pi.  69.  Mich.   i<^7* 

Jofeph  V.  Mott. 

Ibfd.  189.         20.  After  a  bill  and  anfwer  put  in^  the  executor  voluntarily  pmd  a 

^atT  Mai    ^'^  ^^'»  *"^  ^**  difallowed  on  the  account,  becaufe  he  might,  by 

was  brought  confefEng  jtidgtnent,  have  preferred  him,  and  no  difference  in 

intheHoufe  rcafon,  where  paid  without  fuch  confefling.     Chan.  Prec.  i88i 

t^*li     pl-  154-  HilL  1 70 1.  Darfton  v.  Eariof  Orford. 

November  17029  the  decree  was  reverfed,  and  the  payment  allowed.  S*  C.  cited  3  Wlllt.*! 

&^.  40iy  4oi.  ia  a  note  theie,  and  that  the  decree  was  reverfed  in  the  Hoefe  of  Lords. 

2f*  If  executor  voluntarily  pays  zjlatute  before  a  judgment  had 
againft  his  teftator,  it  is  a  devsdlavit ;  but  if  after  teftator's  death 
execution  be  taken  and  executed,  he  may  plead  it  to  ^  fit.  fa.  upon 
the  judgment^  becaufe  he  could  not  hinder  execution.  6  Mod.  144. 
Pafch.  3  Ann.  B.  R.  Per  Holt  Ch.  J.  cites  And.  :jo8, 209. 

22.  Executor  may  pay  debts  of  a  higher  nature,  or  as  high  a 
nature,  pending  a  bill  in  equity  agcdnfl  kim^  or  after  a  decree  quod 
computet^  but  this  muft  be  intended  whe^  he  has  legal  aflets  \  for 
if  he  has  only  equitable  affetsy  the  Court  will  not  indemnify  him 
and  fufier  him  to  difappoint  and  prejudice  the  firft  foitor,  and 
V'here  there  is  a  final  decree  againft  an  executor,  and  he  pays  a 

t  2993  ^^^^>  i^  >s  ^  mifpaymem,  for  a  decree  is  in  the  nature  of  a  Judg* 
ment ;  per  Cowper  C.  2  Salk.  507.  pi.  i.  in  Cane.  Mafon  v. 
Williams. 

23.  Executors  hawng  pmd  eff  debts  by  fpedaky^  and  retained  tbnr 
own  debts  on  fimple  contraB^  ngrte  tvitb  the  principal  creditors  onfimpU 
ccntraB  to  pay  them  equally.  One  brings  an  affion  on  afpecial  original 
to  get  prcjevsiice  to  hiiiilcif,  and  thereupon  the  executors  confefsjudg- 
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•mtfr  U  fh€  refiy  bttt  lie  brings  Us  hiU  U  fet  afiJU  the  judpmnts^ 
N»  B,  Th^nc  was  an  agreement  ietftfien  tie  executors  and  the  ether 
ereHiort  to  whom  the  judgments  were  fo  given,  thai  wbatjbauli  he 
rteevered  hj  tbemjbould  be  equally  divided  among  them  excluftve  of  the 
flamtif^  which  the  plaintiff  fuggefted  to  be  a  fraud.  But  bill  dif- 
miffed  with  cofts  by  the  Mafter  of  the  Rolls,  and  the  decree  af- 
firmed on  appeal  by  the  Ld.  Chancellor.  Wms/s  Rep.  295, 
pL  73.  Mich.  1715.  Waring  v.  Danvers. 


(R«  a)     [What  Debts  ought  to  be  firft  fatisfied.] 
Judgments  in  Life  of  Teftaton 

[i.  |F  a  man  acknowledge  Vijlatute  to  another,  and  afterwards  •!«.  3«t» 

^  another  recovers  in  debt  againjl  him^  and  after  he  dies,  the  1**^^^^ 

executor  ought  to  fatisfy  this  judgment  before  the  ftatute,  be*  judged  ad 

caufe  it  is  more  worthy,  for  in  Tifci^fa.  againft  him  upon  th^  cordingiy, 

judgment,  it  is  no  plea  for  the  executor  to  plead  the  ftatute  ac-  ^^^*  g- 

knowledged    by    the    tcftator    before    the   judgment.      Mich.  sIcrfntU! 

32,  33  Eliz.  B.  R.  adjqdged,  *  Bond  against  Batlie.  tidau  i«r- 

And  there  it  is  faid,  that  Pafch.  3  a  Eliz.  B.  it  was  adjudged  be-  ^^^^^e 

twcen  t  CONNY  and  Bahh am.]  Jn  pi.  ji«!*^ 

cites  S.  C 
■  3  !*•  *7i«  In  pl»  3^4*  S.  C.  cited. 

[a.  If  a  man  recovers  a  debt  againfi  B*  and  after  B»  acknowledges  a  Cro.E.734. 

Jlotute  to  C.  and  after  makes  his  executor  and  .dies,  the  executor  jJjo^ftu%* 
ouglit  firfl  to  fatisfy  the  judgment,  and  not  thejlatute  which  became  _ibid.82s. 

'  due  after  the  death  of  tejlator^  for  the  judgment  is  more  high,  pl.ao.  S.c. 
Dubitatur.    Hill.    42  Eliz.    B.   R.    between  Bearbrook   and  ^^^^/J^} 
Read.  J  judged.— 

4  Rep-  59- 
b.  60.  a.  S.  C.  cited  by  the  reporter  at  refolved.  *i  S.  C.  cited  accordingly  5  Rep.  28.  b.    But 

a  writ  of  error  having  been  brought  of  the  judgment,  and  the  record  removed,  pending  which  theexe* 

cvcor  paid  the  ftatute,  it  was  held  by  the  greater  part  of  the  juftices  at  Serjeant's  Inn  on  a  reference, 

that  the  fatiifyiag  the  debt  on  the  itatuie  firft  was  nodevalUvic,  bccaufe  he  could  not  withftand  it,  and  he 

ftsU  not  be  put  to  his  audita  querela  j  and  iheiefore  adjudged  for  the  defendant.  YcJv*  29    R^e 

V.  Bereblock,  S.  C.  faeid  by  the  major  part  of  the  juftices  accordingly  \  for  it  was  doubtful  whether  the 

jadgment  would  be  affirmed  or  not. See  4  Mod.  248.  where  it  la  faid  per  Cur.  that  by  the  writ 

of  enor  the  ezecuuoii  of  the  judgment  was  fufpended. 


h] 


[3.  If  -rf.  recovers  againf  B.  and  after  C  recovers  againft  him, 
and  after  B.  dies,  his  executor  may  fatisfy  which  of  the  judgments  he 
^eofe^  fciUcet,  the  latter  judgment  if  he  will,  for  they  are  one  as  to 
im.  Trin.  laja.  B.  R.  per  Nichols.] 
4.  Qne  owed  money  on  a  bond^  and  alfo  upon  a  recognizance^  and  the 
bond  creditor  got  judgment ^  but  before  execution  the  defendant  diedy  hav^ 
^g  p^  to  the  Value  of  the  debt  recovered j  and  made  his  wife  execu^ 
irixj  to  whofe  hands  the  goods  came  i  afterwards  the  goods  were  taken 
in  execution  upon  the  recognizance^  and  thereupon  the  bond  creditor  [  300  } 
brought  a  fcire  facias  againft  the  executrix^  to  which  die  pleaded 

the 
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fhe  execution  on  the  recognizance^  and  adjudged  a  good  plea» 
becaufe  fhe  being  chargeable  with  die  juft  debts  of  her  hdband, 
and  execution  being  taken  out  upon  the  recognizance,  flie  could 
iy>t  prevent  its  being  executed,  efpecially  fince  (he  had  no  notice 
of  the  judgment  on  the  bond,  and  flie  (hall  not  be  charged  with 
the  judgment  without  other  matter,  a  And.  157.  pi.  87.  MicL 
44  &  45  Elxz.  Anon. 

5,  Plaintiff  brings  debt  againft  admintfiratrix  upon  tnvo  firmer 
judgments  againfi  the  inteftate,  and  fliews  the  recoveries.  Defend- 
ant pleads  the  intejlate  entered  into  a  recognizance  to  Sir  H,  B.  and 
that  after  the  judgments  obtained  by  the  plaintiff ^  Sir  H.  B,  hadjudg" 
ment  againft  the  inteftate  upon  the  recognizanccy^nd  fhe  had  not  aflcts 
beyond  the  goods  liable  to  the  judgment  on  the  recognizance. 
Plaintiff  demurs,  and  two  of  the  juftices  held  the  plea  good,  as  if 
it  had  been  demanded  upon  the  two  firft  obligations ;  but  the  two 
other  juftices  were  of  a  contrary  opinion,  for  the  plea  had  not 
hetn  good  againft  the  inteftate  himfelf,  and  that  the  a£tion  brought 
by  the  plaintiff  was  in  nature  of  a  fcire  facias,  for  he  demanded 
the  debt  in  another  courfe  than  it  was  at  firft,  for  the  debt  is 
now  become  a  judgment  on  record ;  but  the  plaintiff  dying,  the 

•    Court  did  not  refolve.     Telv.  133.  Trin.  6  Jac.  B.  R.  Gomerfal 
V.  Alke. 

6.  To  a  fcire  facias  on  an  interlocutory  judgment  againft  an 
executor  the  defendant  cannot  plead  a  judgment  in  bar;  for  the 
ftatute  never  intended  that  the  executor  ihould  ftand  in  any  other 
circumftances  to  make  another  defence  than  the  party  to  the  con- 
tra j^  himfelf  might  have  made  againft  the  inquiry,  and  he  could 
have  pleaded  nothing  but  a  releafe  or  other  matter  in  b;ar  arifing 
puis  darrein  continuance.  He  is,  by  the  words  of  the  ftatute,  to 
(hew  caufe  why  damages  in  fuch  caie  fhall  not  be  aflcfled  and  re- 
covered, and  it  he  fliall  appear  at  the  return,  and  not  (hew  any 
matter  fuificient  to  arreft  the  final  judgment,  then  a  writ  of  iii* 
quiry  fhall  be  awarded,  &c.  and  arrefting  judgment  is  by  matter 
apparent  in  the  record,  and  not  extrinfic.  iSalL3i5.  pi.  23. 
Pafch.  3  Ann.  B.  R.  Smith  vi  Harman. 


(S.  a)     What  Debts  ought  to  be  firft  fatisfied  by 
them,  and  what  not,  without  a  Devaftavit.  . 


Judgment  in  Life  of  Teftator. 


Tlie  Older  [i.  CO  much  of  the  goods  of  teftator  as  \%fufficient  fir  his  fiaurJ^ 
which  an  O  jf^jy  \^  employed  to  fuch  ufe  before  debts  or  legacies  paid. 

executor  IS  V  T    ^  ^  A  "1 

boand  »        37  H.  6.  30.  28.] 

obferfCy  If 

firft  to  difcharfe  the  faneral.  idly,  Debt  to  the  king.  3dly,Rent  oponleafetroryean.  41^7,  Jodf. 
nenti.  sthly,  Statutes  and  recognisances.  6thly,  Obngations. .  7thly,  Contnas.  Sthly,  Lcpcies. 
And  if  he  does  not  obfenre  this  rule^  be  cxpofes  hiHofcif  to  a  derafUyiti  which  he  is  to  aaTwcr  po  ottO 
out  of  his  own  goodi,    Jcak.  174.  pi.  94^ 

[a- It 


[2.  It  feems  thai  rent  referved  on  a  leafe  wUch  comes  to  exe- 
cutor, if  the  rent  become  due  in  time  of  the  executors,  it  ought  /^[^9y*^ 
♦not  to  be  fatisficd  before  judjgmcnts  or  other  debts  of  the  tcftator,  •^j^.^^^~' 
for  this  is  the  proper  debt  of  the  executors  ;  fir  the  aSUonJbali  be  brought  reporeKl  5 
agalnjl  them  in  the  debet  and  detinet,  as  in  5  Rep,     Hargrave's  Rq>-  31*  U 

CASE.1  "^.^V* 

J  and  Jonet 

J.  fiid,  be  knew  It  to  be  itverfcd  in  point  of  judgment  for  thii,    Cro.  C.  225.  in  cafe  of  Smith  v« 

[3.  But  it  feems  otherwife  it  is  of  arrearages  incurred  in  life  ef  Br.  Deite, 
Ufiatwr ;  but  quxre  this,  for  Matter  Olde  faid  to  me  that  it  has  ^^  ct'b^^ 
I)een  refolved  contra  becaufeit  is  real,  for  11  H.  4.  79.  b.  accept-  s!  f!  does 
anceof  a  bond,  for  it  does  not  extinguifh  it,  therefore  higher.  J      notappor. 

■        Fitth» 
Barte,  pi.  1S5.  cites  S.  C.  U  S.  P._ Arrears  of  rent  dae  on  a  leafe  parol  deoeimined  is  payable 
by  executors  before  bonds.  3  Lev.  267.  Newport  ▼.  Godfrey. -—^—But  per  Cor.  debet  Ob  bonds  and 
tents^due  are  of  equal  nature.     1  Satk.  326.  Gage,  alju  Gray  v.  KQuau 

[4.  A  judgment  in  life  of  tejlator  ought  to  be  fatisfied  befoie 
any  debt,  for  if  the  executor  fuffers  a  judgment  againft  him  at  the 
fmt  of  another  and  execution,  it  is  a  devaftavit  if  he  has  not  fufficient. 
21  E.  4.  a  I.  b.] 

[5.  The  fame  law  is  if  tcftator  be  indebted  of  record  to  the  ting,  Br.  Piwo- 
this  is  in  nature  of  a  judgment,  and  therefore  ought  to  be  firft  fa-  ^'^^J^j'* 
tisfied.    21  £.  4.  21*  b.]  s!*c.-l« 

Tbekins 
has  no  prerogative  in  his  debUy  unlefs  his  debt  be  of  record^  but  if  the  executor  of  his  debtor  pays  other 

debts  before  the  debt  of  the  king  it  is  good  adminiftratioo,  unlefe  the  debt  be  of  record,  and  the  txt* 
suior  is  excofed  againll  the  king,  per  Brown  and  Choke  Juftices,  contra  Littleton.  But  fee  at  this  day 
a  put/Utute  3  3  ir.  S.  €sp'  •  when  tbt  king  has  now  prtrogatwe  in  bis  debts*  Br.  Prerogative,  pi*  7 1  • 
cites ti  £.  4.  21.  Ifa  man  had  judgment  againft  A.  on  an  obligation,  who  dieth,  and  ano- 

ther obligee  of  the  faid  A.  afligns  his  obligation  to  the  king,  and  the  executors  of  A.  fetisfy  the  faid 
judgment,  it  is  good  againft  the  king  in  refpefl  the  debt  due  to  the  king  was  not  upon  record  before  the 
death  of  the  teftator.  Far  TaJiiieid  Ch.  B.  which  was  granted  by  the  Court.  Lane,  65.  Trin.  7  Jac« 
ia  Dimmock'e  cafe* 

6.  Where  there  2Xtfeveral  judgments  againft  teftator  it  is  not  ma- 
terial which  of  them  was  precedent  or  prior  in  time ;  but  he 
which  ^ly?  fues  execution  mutt  be  preferred.  And  before  execution 
ftded  by  either,  it  is  at  the  executor's  ele^ion  to  pay  which  he  will 
firft.  And  if  each  brings  a  fcire  facias,  yet  the  executor  may  con- 
fiefs  the  a£lion  of  which  he  will  firft,  notwithftanding  the  fcire 
facias  was  brought  by  one  before  the  other.  Went.  Off.  Ex.  136^ 

137- 

7.  Scire  facias  againji  executor  of  J.  S.  upon  a  decree  in  the  Exche^ 

fuer  againft  %  S.for  money  ;  the  defendant  pleaded,  that  the  teftator 
was  indebted  to  him  by  bond,^  and  that  he  had  paid  himfelf  before  the 
(are  facias  brought,  or  notice  of  the  decree  s  it  was  ruled  by  three 
barons  againft  baron  Powell  that  this  was  no  bar  \  and  that  a  de- 
cree in  equity  obliges  an  executor  in  equal  slegree  at  leaft  with  a 
judgment  at  common  law,  3  Lev.  355.  Pafch.  5  W.  &  M.  ia 
Scacc.  Shaftoe  v.  Powell. 
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(T.a)     [What  Debt  ought  to  be  fidl  fatlsfied.] 
Judgment  in  their  own  Hme. 

I[x.  1 F  a  man  brings  debt  againft  executor,  and  pending  thii  amiher 
-^  iringj  deh  and  frft  ttccvers,  he  (hall  be  firft   fatisfied. 

Where  AAion  is  brought^ 

[2.  If  an  adion  be  brought  againft  executor  in  another  tmmtj 

than  where  the  executor  live^^  he  may,  before  notice  of  the  affion 

brought^    pay  other  debts,    becaufe  it   is  in  another   county. 

a  H.  4*  21.  b.  Curia.  PL  C  279.] 

•  Br.  Ai-        [3*  If  a£^a  of  debt  brought  againft  an  executor  be  abated,  ia 

smaiftratory   new  affiom  by  Journefs  aceounthcQ^glit  toflc^fvJij  ^miD^^^ 

Lc!  *s!k  ^  ^^y  ^^  ^^  ^^  ^'^^  purchafed  (therefore  he  cannot  pay  any 

— ^nuli*    d^  nujn^^  between  tie  abatement  and  tie  new  vmt).  ^48  E.  3.  21. 

9k  C.    ■■    See  (Q;,*)  pL  7.  S.  C«  f  Br.  Joomey^s  AcoHUita,  pL  ^  S.  C*  '  — gilAt 

JoancfVw^ccoiiiiUy  pi.  4. 

s  RoU.Ref  •  ^^  Det^t .  the  defendant  pleaded  fully  adnw^ered:  the  plamtiff 
loo.'  s^.  ^^^t  ^^  ^  another  time  be  brought  an  aQion  of  debt  againft  tbe 
V»tl  ^  now  defendant,  whereupon  fbe  was  outlawed  upon  tnean  proeeff^  and 
"***°^*^  fhe  brought  error  and  reverfed  the  outlawry,  whereupon  he  fre/Uy 
S.  P*^  brought  this  afHony  and  that  at  the  time  of  thefirfi  oQton  bnmghtfin 

had  ajfets  &  hoc  petit  quod  inquiratur  per  patriam,  et  defendens 
fimiliter^  and  thereupon  a  verd'tHfouftdfot  the  plaintiff,  and  judg- 
ment \  error  was  brought,  and  infilled  upon  that  here  is  not  any 
plea;  for  though  (he  had  aflets  at  the  time  of  the  firft  a^Kon 
brought,  yet  flic  afterwards  might  have  well  adminiftered  it  by 
reafon  of  a  lawful  recovery,  or  law/ul  payment  after;  fed  non 
allocatur ;  for  it  (hall  not  be  intended  \^ithout  fpecial  natter 
fhewn ;  and  lif offices  if  there  was  enough  at  tbe  time  ofthefrfi  aOim 
brought,  untefs  fhe  fhews  fifficient  caufe  of  dif charge  after  that  time* 
Cro.  J.  579.  pi.  9.  Trin.  18  Jac.  B.  R.    Aldnch  v.  Walthal. 

5.  Executor  confeffes  judgments  in  debt  upon  fimple  contrail,  and 
pleads  them  in  bar  of  aifumpfits;  judgment  for  defendant 
1  Lev.  20Q.  Hill.  18  &  19  Car.  2.  B.  R.  Palmer  v.  Lawfon. 
Mod.  6.  pi.  6.  In  aflumpfit  after  verdlB  for  plaintiff,  and  before  day  in  Bank 
X9.s.c.ad-  defendant  dies.  Plaintiff  brings  fcire  facias  upon  a  judgment  en- 
Raym.  iio.  tercd  ncxt  term  upon  the  Oxford  aft  5  the  executor  defendant 
S.  c.  id-  pleads  obligation  to  himfelf  for  100 1.  and  a  judgment  to  A.  but 
judged  for      jjQ  ^^j^  facias  upon  it,  and  that  he  has  no  .affcts  beyond  40  L  {he 

the  plain.        .  .        _»1  .      ,',  n     n  r         i  i        •     n     n   i 

tiff. IS  executor).     Ihis  judgment  mail  lo  relate  that  it  Ihall  be  as  a 

S.  C.  cited    judgment  in  life  of  teftator  by  the  new  ftatute  and  be  firll  paid- 

I^^Mod*"'  *  ^^'  ^77-  ^^^^'  ^'  ^^-  ^-  ^-  ^-  ^^^°-'  ^-  Holden. 


7.  To  diht  upon  aj^eaakj  aeainft  vik  executOf  his  a  good  bar  that 
judgment  has  betn  had  againit  him  9n  a  ftmpk  contraB  uhra^  &c» 
Gibb.  ^6.  Trin.  2  &  3  Geo.  2*  C  B.  Pavies  v.  Mcmkhouic. 


Executors.     AdminiftratorB.  .  C303] 

(U.  a)     [What  Debts,  &c-  Ihall  be  firft  paid-] 

[  I .  pvEBTS  iorfervanfs  wages  nmthln  thejlatute  of  labourers  (hall 
^  be  paid  hcfotc Jtmple  controfts^  as  to  me  it  fecm$.J 

Contrails* 

[2.  Debts  upon  Jimple  contract  are  to  be  paid  before  legacies* 
9  Rep.  90.  b.  Pinchon's  case.] 

[3.  Dr.  and  Student,  78.    They  are  to  be  paid  before  legacies 
in  confcience,  but  the  Dr.  feems,  and  it  is  not  denied  by  the* 
Student,  that  if  he  pay  the  legacies  €rft,  the  debtee  has  no  re» 
medy.'] 

[4.  Quiere,  whether  a  debt  ifpon  ^mpie  contra^  be  to  be  paid 
after  a  debt  for  fervanfs  wages  who  is  not  within  thejlatute  of  la- 
bourers?] 

[5.  37  H.  6.  30.    By  Prifot  dtbfs  are  to  be  paid  before  legacies.  Vawet^ 
21  £4.  23.b.  •2H.  6.  16.]  J^ 

firft,  io  that  the  rcAdue  is  not  ruffictent  to  pay  the  debti^  lie  fliiU  be  charged  of  hU  own  proper  foodt) 
fi>r  this  is  not  fufficient  aJminiftratJony  and  the  liTue  was  fully  adminiftered,  and  this  matter  ivm  fjnmi 
in  etidenre.  Br.  Adooinifiratory  pi.  37.  citea  «i  £.  4.  si.  [And  fb  it  HlouM  be  in.  Rolt  (ai*  b)*  t^B 
(zj)  beinf  mifprinted.]  *  S.  P,  Br.  Devife,  pi.  3.  cites  S.  C 

[6.  Debts  to  the  king  by  matter  en  foB  are  all  one  with  debt  of  a-  ^l^  t). 
common  per/on j  and  of  them  the  executor  has  ele^on  to  pay  which  ^4^*  ^* 

he  will  firil.      21  £.  4.  ai.]  aa'tea  diewp 


(X.  a)    What  Debts  ought  to  be  firft  fatisfied  befcM'e  ,  ^^  9^^ 

Legacies. 

•  * 

[i.  |F  a  man  binds  himfelf  in  an  obUgatim  to  perform  a  cmrtcdm  ^f!^ 
*  things  and  devifes  divers  legacies  and  dies,  leaving  but  fuf-  $[  cTbir 
ficient  to  fatisfy  the  bond,  if  it  (haU  become  forfeited,  yet  this  S.P.donnot 
obligation  (hall  not  be  any  bar  of  the  legacies,  becaufe  it  is  imt-  g^2|l~* 
certain  if  the  obligation  Jhall  ever  become  forfeited^  but  the  executor  pi.  ^^  s^q* 
jhall  make  a  conditional  deliverance  of  the  legHCj^  fcilicet^  if  the  obli«  but  S.  p. 
gation  be  recovered  againft  him,  the  kfatee  (hall  le-delivcr  the  ^/^ 
legacy.    Hill.  13  £liz.  $•  R.  in  cafe  of  N£CT0M  and  Sharp^s  pcar«^^ 

CASE.]  Ow.  7*. 

Norton  aa^ 
Sharp  ▼.  Gennet,  S.  C.  ■  Cro.  E.  466i  pi.  17.  8.  C«  held  aeeeidti%ly{  hut  thekgao^y  hy  tte 

^'mi  [aw  fhould  enter  into  a  bond  to  make  rc(Utuiioii  If  the  oWigatiqo  ftoaliafterwarda  te  recoies«d»  a«i 
i»  there  is  00  inconvenience  to  any  ;  and  to  tl^attbe  counfel  of  tlie  ot^  iUe,  and  the  whole  Court,  hth 
fides  Fenoer,  agreed  j  and  a  confultatloa  was  sranted;  ■  1  S.  C.  citci  by  R^IlClfe  J^  Scy.  56b 
Mich.  25  Car* 

£a.  So 


/ 
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f2.  So  if  a  man  binds  himfelf  in  an  Migatloft,  htihg  tinker* 

keeper  of  Ludgate,  to  thejhertffs  to  keep  allprJfoners  fafely^  and  alfi 

tofave  them  harndefi  from  all  efcapes  of  prifoners  to  be  *  committed 

to  him  during  their  flievralty,  and  after  he  fufiers  a  prifoner  to 

cfcape,  by  which  the  debt  is  recovered  againjt  the  Jbertffs  in  a  writ 

of  efcape^  and  fo  the  oiligation  is  forfeited^  yet  if  he  gives  divers  //^ 

gacies  and  dies,  not  leaving  fufficient  afiets,  but  to  fatisfy  the  bond 

the  executors  (hall  not  bar  the  legatees  by  this  obligation  forfeited, 

becaufe  it  may  be  that  the  (herifis  wiir  never  fue  them  upon  the 

obligation,  but  he  Jhall  deliver  the  legacies  conditionalljy  fcilicet,  if 

the  flierifTs  recover  againft  them,  they  (hall  re-deliver  the  legacies^ 

Hill.  38  Eiiz.  B,  R.  between  Necton  and  Sharp.J 

*    .  3,  Devife  o^  lands  to  his  executors  towards  payment  tf  debts  and 

legacies.     Decreed  that  the  debts  be  fully  paid  before  the  legacies, 

and  difference  taken  between  fuch  appointment  made  by  v/ill  or 

by  deed*     x  Chan.  Cafes,  275.   Pafch.    28  Car.  a.  Whitton  v. 

IJoyd* 

(X.  a.  i)     What  Debt  ought  to  be  firft  paid. 

Debts  by  Specialty. 


Tfce 

tioo* 


oBljga/  I*  T^EBT  upon  Bond,  though  the  day  of  payment  is  not  yet  come^ 
is  ido-       LJ  (jj^i  jjg  pa  J  J  before  a  debt  on  contra^.   Cro.  £•  3 15*  pi.  9. 
S/'tiT  ^*  HUl.  36EUZ.  B.  R.  BucUand  v.  Brook. 

cooditioa 

it  but  a  defiaiaoce  of  it.  Per  Gawdy  J.    Le.  187.  in  cafe  of  Woodihaw  v.  FHlmerfton. 

s  And.  T58.  2.  KJlatute  is  a  prefcnt  duty,  and  therefore  ought  to  be  paid 
1^^^    before  a  bond.  Sty.  55.  Arg.  14  &  15  Jac.  cites  Robinfon's  cafe* 

V.  Vetoey,  Hill,  ao  £lis. 

?***^*7y«  3.  It  is  a  devaftavit  in  executor  to  pay  voluntarily  a  debt  by 
Brookiog  Cniplc  contraft  before  a  debt  by  hond^  nohereof  he  had  notice  (and 
V.  Jenninn,  not  otherwife)  in  that  cafe ;  per  Vaughan  Ch.  J.  Vaugh.  94* 
JT^t       '^^^^  22  Car.  a.  C.  B.  Edgcomb  v.  Dee. 

debts  on  (imple  contrails  may  be  paid  before  bonds,  unlefs  timely  notice  be  given  to  the  execatocf  mA 

fuohnotke  muH  be  by  adion.    Two  other  Juftices  agreed,  but  onedoobted. Comb.  35.  S.  C* 

fays  that  It  was  afterwards  adjudged  for  the  plaintiff  Mich.  3  Jac.  a.  1  3  Mod.  115.  S.  C.  H 

S.  P.  agreed  by  the  Court,  but  gave  no  judgment. 

4.  Hufband  before  marriage  gives  a  bond  to  leave  his  nnife  nvcrtb 

X500  /.  if  (he  furvived.     He  died  in  debt  to  others,  and  no  pro* 

vifion  made  for  the  wife.    This  bond  decreed  to  be  fatlsfied  firiU 

Fin.  Rep.  232.  Trin.  27  Car.  2.  Hcdgkin  v*  Blackman  &  al*. 

S.  C.  cited        5.  A.  is  indebted  to  B.  by  mortgage ^  and  gave  bond  to  perform 

u*"' fi.*2r  ^*  c.0Vfff0iif/,  and  is  indebted  to  C.  by  bond.    The  perfonal  aflets  (hall 

oJdfmitfa     ^  applied  to  pay  off  the  bond-debt|  and  no  allovirance  to  be  there- 

V.  Sydnor.     out  made  in  refped  of  the  bond  for  performanee  of  covenants  in 

rplSr''  the  mortgage-deed.  aVem.  273.  Trin,  1692.  Fletcher  r.  Stone. 

V.  fifhaid,  Ia  caft  9f  a  ftaute  Ibr  perfonnance  of  covcoantt. 

12  &  IF 


6.  If  an  indebitatus  be  brought  againft  an  executor,  and  he 
plead$  diat  his  teftator  did  covenant  feveral  things,  and  that  the 
*  covenant  ivashroie^  and  that  the  damage  thereof  amounted  to  fo 
xnuchj  ^nd  (hews  that  he  has  no  more  alfets,  it  will  be  a  good  plea 
though  the  damages  are  not  certain  ;  per  Holt  Ch.  J.  6  Mod.  144. 
Palch,  3  Ann.  B.  R.  in  cafe  of  Smith  v.  Harman. 

7.  Decreed  at  the  Rolls  that  mortgages  were  to  be  paid  firft, 
then  judgments,  and  then  recognizances^  &c.  Bat  on  appeal  t9 
the  Lords  it  was  adjudged,  that  mortgages  were  not  to  be  prefer- 
red to  other  real  incumbrances,  but  mortgages,  judgments,  fta- 
tutes,  and  recognizances,  ihould  take  place  according  to  priority^ 
and  as  they  Jland  in  order  of  time,  2  Vern.  525.  pi.  474.  Mich. 
1705.  Earl^of  Briftol  .&  al'  Creditors  of  Baflet  v.  Hungerford. 

8.  A.  mortgaged  land  to  J,  S.  and  gave  a  bond  to  perform  cove- 
nants,' and  about  fix  years  after  died  intejlaie^  M,  pojfeffed  herfdf 
of  the  goods  ivithotit  taking  letters  of  adminj/Iration,  and  pays  away 
all  the  aflets  in  difcharging  debts  owftmple  coniraR,  About  fevep 
years  after  A.'s  death  an  old  dormant  entail  was  difcovered,  and 
the  heir  in  tail  brought  ejeftment  and  recovered  pofi'eflion,  where- 
upon the  executor  of  J.  S.  fued  M.  on  the  bond.  M.  prays  an  in- 
jun£lion,  flie  having  paid  all  away,  and  never  having  any  notice 
given  her  pi  the  bond.  Defendant  demurred  and  was  allowed, 
the  bill  being  an  attempt  to  alter  the  courfe  of  law ;  but  if  any 
fraud  had  been  charged  on  defendant,  by  which  flie  was  deceived, 
or  inducing  her  to  pay  awny  the  ajfets^  it  might  have  varied  the  cafe. 
Chan.  Prec.  524.  pi.  329.  Trin.  ^720.  Greenwood  v.  Brudnifh. 

9*  A  voluntary  b^nd  Ihall  be  difcharged  before  legacies^  but  not  S.  C.  citp4 
before  debts  due  by  fimple  contraft,  which  are  bona  iide  due.  ^coj^ine^y 
Decreed  per  Harcourt  C.     Abr.  Equ.  Cafes,  84.  pi,  2.   Jones  v.  by  Ld.  c. 

Powell.  Talbot. 

•    Cafes  in 
£^y.  in  Ld.  Talboc's  Time,  156.  Mich.  1735.  1^  ^^^^  of  Cray  T.Rooke. 


(  X.  a.  3)     What  Debts  ought  to  be  firft  paid* 

Debts  without  Specialty. 

I.  "XT^Hether  a  J!ne  upon  admittance  may  be  paid  before  a  bond 
^^    and  not  be  devaftavit;  three  juilices  thought  it  would, 
but  the  Ch.  J.  e  contra.     3  Mod.  240.  Mich.  4  Jac.  2.  B.  R. 

2.  Executor  cannot  pay  fo  much  as  funerals  before ^  he  pay  a 
judgment  had  againft  teftator.  Brownl.  76.  Hill.  1 1  Jac.  Han- 
cock V.  Wrenham. 

3.  A  contingent  fecurity  fliall  not  lland  in  the  way  of  a  debt  by  ^^J^j^'^ 
^mple  contra^  as  to  the  adminiftration  of  aflets  by  the  executpr.  ^jg^t  be 

2  Vern.  lor.  Pafch.  1689.  fays  it  was  fo  tefolved  in  the  cafe  of  «ceejingiy 
Ecles  V.  Lambert.  defrauded 

by  recogni  - 
SMces  for  the  peace,  and  of  good  behav'our,  &c.  and  fo  by  iHtntcs  for  performance  of  covf  nants  fnt 
enjoyment  of  land,  if  thele  fliouW  keep  cfFthc  payment  of  debts,  and  yet  themfelves  perhaps  never  be 
fiarfeited,  nor  thefums  never  become  payable.     WeaC.  Off.  £x.  141. 

Vol.  XI.  Z  4-  Articles 


3^5  t 


OEjcecutortf. 


4*  Articles  of  agreement  on  marriage  to  fettle  1500/.  fer  ante.  $k 
ijfut.  A  fettlement  is  .made,  but  deficient.  The  hufband  derifed 
all  his  unfettled  lands  for  payment  of  debts.  Per  Cur.  if  the 
fettlement  is  deficient,  yet,  in  regard  there  is  no  corenant  in  th6 
articles,  nor  mention  of  2nj particular  landi^  the  widow  and  infant 
[  306  ]]  niuft  come  in  for  fatisfa£lion  after  bond-creditors^  whofe  debts  are 
afcertained  and  fixed,  whereas  the  demands  on  the  articles  only 
found  in  damages.  2  Vem.  272.  pl«  257.  Trin*  1692.  "Whit* 
church  V.  Lady  Anne  Bainton* 


(X.  a.  4)     What  Debts  fhall  be  paid  £r(t 
By  fpecial  Direction  of  Chancery. 

I.    nOND  to  fectire  400].  borrowed  was  made  in  quaJraginta 

-^  librisy  where  the  fum  bonjowed  amounted  to  quadringenff 

120K  of  the  400L  was  paid.  .  Decreed  the  bond  to  ftand  as  a  good 

bond  of  the  penalty  of  the  400I.  for  the  fecuring  the  280I.  ducr 

and  that  this  bond  takes  place  of  any  other  bond  on  which  judg* 

ment  has  not  been  obtained*    Fin.  Rep*  413*  Hill.  31  Car.  a* 

Simms  V.  Barry. 

Chan.  Prec.       2.  A  freeman  of  London,  having  three  baftards  by  B.  confeflb 

^^^*^*  the  a  Judgment  to  B.  of  loool.  defeafanced  for  payment  of  500I.  in 

conditioned    three  months  after  his  death*     Decreed  that  this,  being  a  voluntary 

for  payment  judgment,  (hall  not  prevail  againft  debts  by  fimple  contrad,  nor 

t6  teVSa/'  ^g^^'^ft  ^^  widow  of  the  freeman,  but  that  flie  muft  have  her 

ly  divided  *    fiiarc  according  to  the  cuftom  of  the  city,  without  any  regard  bad 

between  the    to  this  judgment ;  but  his  debts  being  paid,  the  judgment  would 

dStii'     bind  the  legacy-part.     2  Vem.202.  pL  186.  HiU.  1690.    Fair. 

that  the        beard  v.  Bowers. 

hotui  wai 

without  coniideration,  and  heuig  to  be  paid  after  A.*t  deaths  it  was  lookfed  upon  as  t  legacy. 

Chao.  Prec.  -j.  Where  there  are  legal  and  equitable  affets^  fuch  creditors  as 
155-  S^-  c.  '^'^  ^^'^^  ^'^^^  fatisfaftion  but  of  the  legal  affets  fliall  have  no  bc- 
Seetic.  Pay.  nefit  of  the  cquitablc  afiets  until  the  other  creditors^  tvho  haveerdf 
"J*""  (P)»  a  remedy  out  of  the  equitable  affets^  have  received  thereout  an  equal 
the  notes  proportion  of  their  rcfpeftive  demands ;  pter  Wright  K.  2  Venu435« 
there.  pi.  399.  Fafch*  1702*    Sheppard  V.  Kent« 


I 


(X,  a.  5)    Devaftavit.     What  is  a  Dcvaftavit. 

If  executor  i.  jF  an  txtCMtox  felU  at  a  great  under^^mlue  the  goods  of  tKc 
^^,  teftator,  it  is  no  dcvaftavit  j  per  Fro wikc  Ch.  J.  Kelw.  5 1 .  a. 

for  a  penny,  ph  5*  Trin.  i8  H.  7«  Anon. 

all  he  fur. 

plufage  (hall  be  adjudged  a  deraftavit.  PerFrowike  Ch.J*  Kdw.  59.»Theplaiatiflriiuiyavertiian'v« 
valucx  an<l  it  (hall  be  tried  by  jury.  Per  Frowike  Ch.  jfl  Kdw.  63.  6. But  it  it  bcttir  u>  ftB  vo- 
der the  Tsluc  ihaa  co  iof«  the  whcU  by  a  total  forfcicurci  as  in  cafe  of  a  Icafc  for  yean  whkk  coflBO  » 

tha 


^  aeentor  fyljed  ta  a  cdiididoa  for  payment  of  xeatf  or  of  a  fatn  to  ffobf  and  no  profits  accnie  to 
Jum  to  eaaMa  lum  to  pay  it.    Went*  Off.  £jk«  1 149 1  x5»  * 

2*  Adminifiration  Jurariie  thimre  atate  of  tWo  infants  cxecutots 
ivas  granted  to  another,  who  pojfeffed  birnfelf  of  the  goods  of  thp  tef-« 
tatpr  to  the  value  of  400 1;  and  when  the  infdnis  executors  came  of 
^g*9  ^^  releafed  to  the  adminifirator  all  demands.  Adjudged,  this 
Was  a  devaftavit,  thotigh  the  goods  never  were  in  their  pofTeflton, 
and  the  releafe  of  the  infants  executors  was  afletSi  Godb.  29.  L  3^7  J 
pi*  39.  27  Eliz.  C  B.  Kitley's  cafe. 

3.  Surrender  of  a  ierfh  by  exediitbr  which  mNIs  devifed  by  A*  ad- 
judged a  devaftaviti  yet  it  feems  A.  may  have  this  as  legacy  not- 
.  widiftanding  this  furreiider.    Mo.  358.  pL487«   Trin*  36  Eliz. 
Carter  v.  Love* 

4v ,  If  one  fues  the  adminiftrator  and  gives  notice,  yet  he  may 
lorfefs  the  aHion  of  another  that  commences  his  ftiit  after  if  there  is  no 
.fraud:  but  if  adminiftrator  is  fued  on  a  bondj  and  pays  another  debt 
on  bond  without  fuiif  there  if  he  had  notice  oi  the  fuit  it  is  a  devaila- 
vit.  The  notice  is  material.  Mo.  678.  pi.  926%  Trin*  44  Eliz. 
C.  B.  Scarles's  cafe; 

5*  If  an  executor  pays  a  bond  made  on  an  ufurious  contra ff,  it  is  a 
devaftavit ;  per  Hobart.     BrownL  33.  Anon. 

d.  If  executor  pays  a  bond  made  on  an  ufuricus  tonttaB  it  is  a  Other  cre- 
lievaftavit  in  the  execdtor,  and  if  he  be  bound  to  prefent  one  to  a  fue**^™*^ 
church,  and  he  prefents  one  on  d  ftmoniacal  contraB^  the  bond  is  m«ke  a  de.> 
broken ;  per  Hobert  Ch.  J;  BrownL  33.  Anon.  7*'Jj''i^^^ 

7*  if  drfeniant  confejfes  that  hie  had  more'  in  his  hands  at  the  time 
of  adminiftration  repealed  than  was  fufficient  to  pay  the  plaintiff's 
debt,  if  after  judgment  agaiitft  defendant  the  ^^r/^  cannot  levy 
khe  debt  in  defendant's  hands,  he.  may  on  the  defendant's  own 
llhewing  without  any  damage  return  a  d^va/iavit^  BrownL  1 1 6* 
Pafch.  10  Jac.  Morgan  v*  Sorck. 

8.  Executor  fir  a  time  wafting  the  goods,  how  the  Creditors 
{hall  be  relieved  after  his  time  expired.  See  Hob»  266*  pL  349. 
^Chandler  v.  l^hompfon. 

9*  Suhnu/Jion  to  arbitrement  being  their  voluntary  a&,  although  the 
arbitrators  by  their  judgment  do  difcharge  the  debt  or  damage  in 
part,  or  in  whole,  yet  (hall  the  creditors  have  like  remedy  there-- 
upon  againft  the  executors  as  if  they  had  releafed,  or,  which  is 
more,  deceived  the  fame.    Wentw.  Off.  Ex.  7 1. 

10.  If  an  executor  of  full  age^  upon  receipt  of  all  principal  and  in-^ 
tetejl  ducy  reUqfes  a  bond^  it  is  no  devaftavit,  and  is  affets  only  for 
the  money  received ;  for  nothing  is  done  but  what  in  good  con« 
fcience  ought  to  be  done  \  per  Brampfton  Ch.  J.  and  Damporc 
Ch.  B.  Cro.  C*  491.  Mich.  13  Car.  in  cafe  of  Kniveton  v.  La- 
tham. 

11.  Executor  is  fued«  Though  he  tmj  abate  xht  ad^ton,  .but 
does  not)  but  fuffers  judgment  againft  him,  yet  it  is  no  devafta- 
vit.   Sid.  404.  Per  Twiiden  J.  Hill.  20  &  ai  Car.  2.  in  cafe  of 

Parker  ?•  Maftert. 

Z  2  12.  Payment 


30?  ^recutorjfj 

Sty.  54,  &c.  12.  Payment  of  debts  UYionJmpU  coniraBh  a  good  admiaiftn- 
bondto*  fare  *^^"  againttyW^OT^/i^j'  defetifible  upon  performances  cfarvenants  ;  Arg. 
harmlefs  faid  it  had  been  fo  agreed.  Allen,  40.  Hill.  23  Car.  B.  R.  in 
fliaii  not        cafe  of  Eales  v.  Lambert. 

ftand  in  the 

way  of  legacies,  but  the  legatee  by  the  civil  law  fhall  enter  into  a  bond  to  make  reftitution  if  the  bond 

fliould  be  xecovered  alter  wards.     Agreed  pcrcounfel  and  Court,  except  Fenher  J.  Cro.  £.  467-  pl«  17. 

Hill.  38  Eli z.   B»  R.     Ne£lor  and  Sharp  v,   Genoec. S.  C.  citod  a  Vem.  101.    ■    ■     S.  P. 

Cro.  J.  I02.  in  cafe  of  Millea  v.  SbefHeld. r-Per  Gawdy  J.  accordingly  in  cafe  oi  a  ftatute  to  per- 

form  covenants,  which  if  not  broken  fhall  not  prevent  the  payment  of  debts  for  the  inconvenience,  that 
though  the  ftatuce  may  never  be  broken,  yet  the  debts  {hall  never  be  paid,  and  yet  he  owned  he  tboogiit 
the  mifchief  would  be  gi eater  on  the  other  part  ^  for  if  the  eaecucon  do  pay  this  debt,  and  the  ftatoSe 
is  broken,  he  ftall  be  chargeable  afccrwards  by  a  devaftaitk  of  his  own  propei  goods.  Goldib.  I4i« 
pi.  57.  Hill.  43  £liz.     Woodcock  v.  Hem. 

« 

Perhaps  the  1,3.  In  a  Jc'u  fa.  on  a  judgment,  it  is  fuggcfted  that  defendant 

•'^^a'lfkc^  bona,  &c.  ad  valentiam,  &c.  elongavk  vendidit,  &  in  ufum  fuum 

cafe  have  proprium  convertit,  (5*  dijpofuit  ea  intentione  quod  diHa  executio  non 

notaauaily  firet,  *  The  iherifffound  that  difpofuit  in  ufum  proprium^  and  d^- 

eoodV'of**  fendant  appeared  and  traverfed,  and  it  is  found  by  verdift  againft 
teftator,  but  him,  the  Couft  will  not  doubt  the  ea  intentione,  and  fo  he  has 

have  them  done  a  tortious  afl:  in  contriving  and  endeavouring  to  defraud  the 

hanVln  plaintiff  of  his  debt,  which  amounts  to  a  deraftavit.   Saund.  307. 

fpecie,  bot  Mich.  21  Car.  2.  Merchant  v.  Driver. 

keep  them 

io  iecredy  that  the  (heriflT  cannot  find  them  to  levy  the  pbiotsff's  debt  upon  thein»  tfatn  iti&fcaiba 
that  the  defendants  be^charged  de.bonis  propriis  though  there  is  no  dcYafUvit  ia  the  cafe,  x  Saiuid.  40&« 
pi.  67.  Pafch.  24  Car.  2.     Blackmore  v.  Mercer. 

•t3o8J  .  ...  ,         , 

15.  An  executor  in  cafe  of  a  devaftavit  is  m  nature  of  a  trtiflei 

of  an  eftate.     Chanc.  Cafes,  304.  Mich.  29  Car.  2.  in  Vanacrc's 
cafe. 

16.  The  penalty  of  a  bond  is  but  40/.  but  the  condition  is  fir  200  L 
The  executor  cannot  pay  it  without  a  decree,  without  a  devaftavft 
to  other  creditors ;  but  the  payment  was  decreed.  2  Chan* 
Cafes,  225.  Hill.   28  &  29  Car.  2.  Sims  v.  Urry. 

1 7.  Execution  againfi  the  goods  of  the  executor  for  a  debt  injureprtH 
prio  is  a  devailavit  nolens  volens.  3  Keb.  839*  in  pi.  i.  Hill. 
29  &  30  Car.  2.  cites  it  as  held  by  Rainsford  Ch.  J.  in  the  lad 
term  in  Norden's  cafe. 

rxecntor  '  1 8.  It  is  a  devaftavit  to  permit  interefl  to  run  in  arrear^  and  then 

rofnuor^"  fi^ff^^ P^^EP^^^ fi^  '^  ^"^  "^^"^  ^^  ^^^^^  ^^  P^Y  *^  hefore  the  incur- 
princif  ai  ing  of  it  by  the  adminiftrator  fhall  not  be  intended  unlefs  it  be  ex* 
and  intereft  prefsly  pleaded.  2  Lev.  40.  Hill.  23  &  24  Car.  2.  B.  R.  Sca- 
hi^o^;^^'"    man  V.  Dee. 

A  IS  own 

time.  This  is  not  pleadable  without  (hewing  fpecially  defeft  of  alfets  to  pay  this  before  the  incurring  it 
fay  tlie  executor,  z  Lev.  40.  Seaman  v.  Dee.  ■  .The  intexcil  incurred  after  the  teffaoor^s  death  it 
thcexecucors  proper  debt*     Vent.  199.  S.  C. 

19.  Executor  confejfes  judgment  in  affumpjit  vfben  there  is  anotbit 

debt  upon  bondy  he  muft  pay  both,  for  he  might  have  pleaded  the 

bond  in  bar  of  the  coutra£l  debt,  which  not  having  done,  his  not 

having  afl'ets  to   pay  both  is  no  excufe*    3  Lev*  114*   Pafdb 

*     35  Car.  2.  C.  B«  i3ritton  and  Bathurft. 

20.  Fiut 


€jcecutOTC  3^8 

^o.  Place  voa/led  recovered  againft  an  executor  dc  fon  tort  is  a  S  ^od.  90* 
devaftavit,  and  if  there  happen  to  be  a  rightful  executor  or  admi-  juagijJoc 
niilrator,  he  {hall  recover  againft  the  executor  de  fon  tort,  but  he  in  c.  B. 
cannot  get  the  land  from  the  reverfioner  again.     2  Show.  457.  affijmciin 
Hill.    1  &  2  Jac.  t.  B.  R.  City  of  Norwich  v.  Johnfon.  "'  ^" 

21.  Executor  of  an  obligee  takes  a  goldfmitHs  note^  -who  fails ; 
it  is  a  devaftavit ;  cited  as  adjudged  by  Pemberton  Ch.  J. 
Vcm'.  474.  Mich.  1687.  in  cafe  of  Barker  v.  Talcot  and  Shaw. 

22.  An  adrmnifirator  brought  trover  for  goods,  and  recovered^  and  Freem.Rep. 
talses  part  in  handy  and  accepts  a  covenant  for  fatisfa^ton  of  the  re--  ^^*  P  • 

Jidue  ;  2XiA.  xht  debtor  afterwards  failed*  It  waS  adjudged  in  C.  B.  to  The  Court* 

be  a  devaftavit  in  the  admrniftrator,  and  the  judgment  was  after-  fa»<*  this  wu 

wards  confirmed  upon  a  writ  of  error  in  the  Houfe  of  Lords.  t^^Sc'of 

Vcm.  474.  MichC  1687.  cites  the  cafe  of  Norden  v.  Levett.  goods,  in 

which  cafe 

the  adminiftralor  ib«ll  be  cbjirg^  thojugh  be  never  trceive  the  money      Adjomatur. 2  Lev.  189. 

0.  C.  held  at  firft  to  be  no  deva^avit,  but  Sir  Tho.  Jones  contca  Sc  adjornatur;  but  after  in  the  next 
term  all  the  juf!1ces  agreed  that  it  was  a  diTpofal'  by  him,  and  adjudged  for  the  plaintiff.  a  Jo.  88. 
S.  C.  adjudged  a  devafiavit.— —  S.  C.  cited  by  Holt  Ch.  J.  6  Mod.  94.  in  cafe  of  Jenkins  v.  Plume* 

23.  SubmiJ/ion  to  an  award  by  an  executor   is  a  devaftavit.  For  if  by  the 
12  Mod.  II.  Per  Cur.  Mich.  3  W.  &  M.  JX^'^or 

wroog-doers  be  difcharged  without  making  full  recompence,  he  vrixi^k  anAver  the  reft  of  the  yalue  to  the 
other  creditors,  becaufe  his  fubmiilion  was  his  voluntary  a^.     Went.  Off.  £x.  159. 

24.  Executor  lofes  a  bond  due  to  teftator.     The  Court  inclined  to    [  309  ] 
charge  defendant  with  the  debt,  but  for  the  prefent  dire£^ed  only 

that  defendant  profccute  with  efFeft  a  fuit  brought  by  him  agaiult 
the  obligor,  in  order  to  recover  the  money  on  the  loft  bond,  and 
refprted  judgment  in  the  meantime.  2  Vern.  299.  Trin.  1693. 
Goodffellow  V.  Burchet. 

25.  A  recovery  by  bhron  of  a  feme  executrix  amounts  to  a  deva- 
ftavit at  law  pro  ta.nto,  fo  as  to  charge  both  hufband  and  wife  in 
their  own  right.  Per  Holt  Ch.  J.  But  per  Rookby  J.  it  is  di- 
reft  aflets  at  law.  Carth.  463.  Mich.  10  W.  3.  B.  K.  Yard  v. 
Ellard. 

'  26.  If  inteftate  after  the  a^lon  brought  had  died  within  the  ftx 
yearsj  fo  ^s  the  adminiftrator  had  convenient  time  to  bring  the 
af^ioii  within  the  fix  years,  and  that  he  does  not  do,  but  brings 
the  a&ion  after  the  fix  years,  that  will  riot  help  him  ;  .fo  not  bring-- 
ing  the  aBion  within  the  fix  years  would  be  a  devaftavit.  Per  Holt 
Ch.  J.  12  Mod.  573.  Mich.  13  W.  3.  in  cafe  of  Hayward  v. 
Kinfcy: 

27.  Executor  appoints  another  to  receive  a  debt  of  tefiatot^Sy  who 
mfili  not  repay  ;  it  is  a  devaftavit.  6  Mod.  93.  Hill.  2  Ann.  B.  R« 
•n  cafe  of  Jenkins  v.  Plume. 

28.  A  term  aj[Jtgned  by  an  executor  in  truft  to  attend  the  inheritance y 
fiiall  in  equity  follow  ail  the  eftates  created  out  of  it,  and  all  in- 
cumbrances iubfifting  upon  it ;  but  the  term  being  by  this  means 
bcconte  not  affets  at  law,  the  executor  who  affigned  the  fame  it 
liable  to  the  creditors  as  for  a  devaftavit.  Per  Ld.  Chancellor. 
3  Wjhs.'s  Rep.  330.  Mich.  1 734.  in  cafe  of  Charlton  v.  Low. 

z  i  ■  . 
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Devaftavit* 
(X.  a*  6)    Who  fhall  have  the  Adlon. 

%•   A     ff  credifor  bjjtatute  jooL  and  B.,  C,  ondD.f  hyhnd  lOoA 
-^*  and  the  afltets  in  the  executor's  iuinds  arc  only  I  ooU  JSta 
futor  pays  the  lool,  to  D^  this  is, a  ^evaftavit  only  as  to  A«  and  ho 
is  not  liable  to  B.  or  C.     Went.  Off,  Ex. ;  63. 

2*  But  \i  hie  had  onljpaid  a  hgacy  of  debt  iy  contraSf  leaviqg  no* 
thing  to  fatisfy  the  deots  by  fpecialty,  tl^en  he  had  been  equally 
Jiable  tp  each  of  the  other  creditors,  viz.  to  him  who  could  fir^ 
recover,  or  by  the  voluntary  aft  of  the  executor  could  obtain  pay^ 
pient,  who  mud  be  preferred  if  tihe  fum  would  reach  no  farUieri 
§n4  there  b^ing  no  creditor  by  record.    Went.  Off.  Ex.  163. 

• 

(X.  a.7)     I^iable.     WI^o. 

m 

t.  TN  this  cafe  it  was  holden  by  all  the  barons  clearly^  that  the 
^  executor  of  an  executor  fliould  not  be  charged  with  a  de^ 
vafiavit  made  by  the  executor  ofthefirjl  tejlatwr^  no  not  i|l  the  cafe  of 
the  kingibecaufe  it  is  a  perfonal  wrong  only*  3  Le^  241.  pL  3^4^ 
Michf '32  Eliz.  in  the  Exchequer.  Sir  Brian  Tuckc's  cafe* 

2.  If  D.  were  indebted  to  A.  lool  and  ^.  his  executor  took  a 
new  bond  ofbim^  or  qr^other  for  it,  givhtg  up  the  old  bondf  now  it  t$ 
become  his  own  debt,  and  fo  fhall  ftand  in  his  e^^ecutor.  Wcnt^ 
Off.  Ex.  72. 
C  3?®  3  3'  Executor  of  an  enecutor  Is  liable  to  malce  good  the  quantum  of 
the  devaftavit  to  the  creditors  if  he  has  affcts  from  the  firft  exccu- 
tor.  Chan,  pafes,  257.  Hill.  26^  27  Car,  2.  Chamberlains. 
Chamberlain. 

4.  Feme  covert  cannot  wade  during  coverture,  though  the  rfr- 
vajtaxnt  of  the  baron  Jhall  charge  her  if  Jbe  furvives.  %  Lev.  145. 
'iTrin.  27  C^r,  2.  B.  R.  adjudged  in  cafe  of  Horfey  v.  Daniel. 

5.  Twlfden  put  this  cale.  A.  hasfeveral  debts  owing  by  bond 
and  dies,  and  makes  B.  his  executor^  who  delivers  up  thefe  bonds^ 
and  takes  bond  in  his  own  name  and  dies  intefiafe.  The  queilion  is, 
how  the  creditors  of  A.  fhall  recover  the/c  debts,  there  being  no 
other  affets  of  the  adminiftrator  de  bonis  non  of  A.  or  the  executor 
pf  B.  ?  It  feems  there  is  no  way  but  by  a  fpecial  a^iion  of  the  cafe 
againfl  the  executor  of  B,  for  the  altering  of  the  bonds  is  no  dc- 
Yailavit.     Frcem.  Rep.  284.  Trin.  1674.  in  Miller's  cafe. 

6.  So  far  as  the  perfonal  cftate  of  the  firft  teftator,  which  is 
come  to  the  hands  of  the  fecond  executor,  will  go,  Acfecond  exe^ 
^utor  fhall  anfwer.  2  Chan.  Cafes,  217.  Fafch.  28  Car.  2.  Price 
f  J  Morgan^ 

f .  Note 
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7.  Note  per  Hale,  debt  doth  not  lie  againft  the  executor  of  an  Frcem.Rep. 
executor  upon  a  furmife  of  a  devaftavft  by  the  Jirft  executor  :  for,  ^^Ji  s.c. 
ift,It  isaperfonal  tort,  for  which  his  executor  cannot  be  charged.  hsidperCur. 
idly.  It  i$  fuch  an  adion  of  debt  as  would  have  admitted  wager  ***•'  •*  ^^^ 
of  lawy  and  therefore  lies  not  againft  the  executor.  Vent.  292.  crufcVtwti 
Hill.  27  &  28  Car.  2.  B»  R.  in  cafe  of  Brown  v.  Collins.  founded  oa 

a  perfonal 
Wt  of  the  fitft  executor  which  diss  cum  perfoiuu 

8.  Dehwis  brought  agatnfi  A.  executor  of  B.  executor  ofC.  who 
pleaded  that  he  had  not  of  the  goods  of  C.  in  his  handa«  To  which' 
die  plaintiff  replied,  that  B.  had  nvqftfd  the  goods  ofC>  to  the  value 
rftbe  debt  demanded*  Upon  which  iffue  was  joined  and  found  for 
the  plaintiff,  and  he  hzd  judgment  to  recover  de  bonis  B.  in  the  hands 
rf  A.  But  that  judgment  was  reverfed.  Vent.  292.  Hill. 
27  &  28  Car.  2.  B.  R.  in  cafe  of  Brown  y.  Collins. 

9.  It  was  £ud  by  Finch,  that  though  an  executor  of  an  executor 
fliould  not  be  charged  at  law  for  a  devaftavit  by  the  nrft  executor, 
yet  in  equity  here  he  fhould  be  charged.  Freem,  Rep.  3 1 3*  pli  386* 
Mich.  1675.  in  Cane.     Anon. 

ID.  Executor  rf  an  executor  is  liable  in  equity,  though  not  at  Altered 
law,  for  a  devaftavit  by  the  firft  executor.    Chan.  Cafes,  303.  ^^^■^*    . 
Mich.  29 Car.  2.  Vanacre's  cafe*  up. ^.'n* 

to  the  law, 
which  fee  iafnu 

11.  30  Car*  2.  ccf.  7.  f*  2.     //  if  enaBed^  that  executors  or  ad* 
vnmflrators  of  any  perfon  or  perfons^  who  as  executor  or  executors  of 
their  ovm  wrong,  or  admim/lrators,  Jhall  wajie  or  convert  goods,  isfc 
to  their  own  ufe,  Jhall  be  chargeable  in  the  fame  manner  as  their  tejla* 
tor  or  intejlate  nvould  have  been  if  living* 

12.  Executor  de  fon  tort  is  liable.  2  {ihow.  457.  Hill.  I  &  2  Jac.  2.  3  Mod.  90^ 
B,  R^    Norwich  City  v.  Johnfon.  ^I'd^ed*** 

Comb.  7.  S.  C.  and  judgment  in  C.  B.  affiimedia  B.  R« 

« 

13.  Though  an  infant  at  i"]  may  adminifter,  yet  he  cannot 
commit  a  devaftavit  until  21.  Vern.  328.  in  pi.  323.  Pafch, 
2685.  in  cafe  of  Whitmore  v.  Weld. 

14.  jy  4  &•  5  J*^.  to*  Af.  cap*  24.  /.  12.  the  aEl  of  30I  Car.  2. 
is  made  perpetual,  andforafmuch  as  it  had  been  a  doubt,  whether  that 
aB  extended  to  executors  or  admini/lrators  of  any  executor  or  admini/tra" 

tor  of  right,  who  for  want  of  privity  were  not  before  anfwerable,  nor  [3113 
could  he  fued for  debts  due  by  thefirf  tejlator  or  imtejlate,  notwithjland* 
ingfuch  executors  or  adminifirators  had  wafted  the  eftate  of  the  firjl 
teftaton  it  is  enabled,  that  executors  or  qdminUlrators  of  fuch  execu^ 
tors  or  adminifirators  of  right  who  Jhall  wafte,  hfc*  Jhall  be  chargeable 
in  fhefam$  manner  9S  tbtir  t^fator  9r  inteflatejljould  or  might  hav^ 
been. 
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The  Court 
would  not 
let  him 
ixi'ikc  Cuch 
general  rc- 
tuiH^buren 
forced  him 
upm  good 


(X.  a.  8)     Proceedings  and  Pleadings  in  Devaftavit. 

I.  A  Man  recovered  againft  executors,  and  fieri  facias  iflued, 
^*^  and  the  (herifF  returned  quod  devaftaverunt,  &c.  and 
Jcire  facias  ijjued  to  fay  why  exception  Jhould  not  he  made  de  bonis  frO' 
priis^  and  it  v^as  quod  cum,  &c*  recuperaHet,  Sec-  and  the  writ 
did  not  make  mention  if  the  recovery  was  by  verdicfy  default y  or  other'- 
wtfe^  nor  in  what  oElionxht  judgment  was,  and  yet  the  writ  awarf- 
ed  good.     Br.  Scire  Facias,  pi.  191.  cites  19  H.  6.  49. 

2.  R.  brought  debt  againft  A.  as  executor,  and  \xp6n plene  ad- 
tninijiravity  and  ifiiie  upon  that  afiets  -are  found,  and  judgment 
for  the  plaintiff,  and  upon  a  teftat  execution  was  awarded  to  the 
(heriflF  in  another  county  than  where  the  trial  was,  that  fheriff 
may  return  a  nihil^  and  is  not  eftopped  by  the  verdidl  and  judg- 
ment ;  othcrwife  it  is  of  the  fheriff  of  th^t  county  where  the  a£iion 
was  brought,  for  he  cannot  return  a  nihily  &c.  but  he  ought  to  re- 
turn a  devajiavit.     Noy,  69.  Hobbins's  cafe,  cites  9  H.  6.  9- 

3.  If  judgment  be  given  againft  an  executor  on  demurrer^  and 
execution  be  awarded,  the  (heriff  cannot  return  nulla  habet  bona 
teftatoris,  but  is  to  return  a  devaftavit,  as  if  it  had  been  found 
againft  the  executor  by  verdift ;  for  per  Cur*  he  has  charged  him- 
felf  by  his  own  plea.  Cro.  E.  102.  pi.  9.  Trin.  30  Eliz.  B.  R. 
Stubbs  V.  Rightwife. 

a'ivifement, 

criicr  to  levy  the  debtor  return  a  devafVavit.  Went.  Off.  Ex.  i^j,  cites  Mai^.  D.  185.  Woodward 
V.    Chirhefter'.  ■  But  afterwards,  pag.  i6q.    he  takes  this  ditfrrence,    that    if  the   aifcts  he 

fduni  to  be  in  the  county  where  the  txial  is,  the  flieriff  of  that  county  cannot  return  nnila  bona,  with- 
out adding  that' the  executor  had  wafted  ;  but  if  there  be  no  verdict  at  all  touching  a(r:Vs,  the  judgment 
being  on  demurrer,  confefli.mi  nihil  dicit,  &c.  there  lie  may  return  nulta  bona  teftaeorit  without  te- 
tuining  any  wafting  i  and  fo  where  verdiA  finds  ailets  gencraUy^  not  fiii4iAg  ia  what  place  cbcjf  ate, 
or  exprcTiIy  in  anotiier  county. 

4.  Sheriff  of  the  county  wherfe  the  writ  is  brought  ought  to  re^ 
turn  devaftavit,  &c.  and  thereupon  the  plaintiiF  fhall  have  procefs 
in  another  county ;  but  a  further  queftion  was,  if  a  fc'i,  fa.  upon 
tejlatum  {hall  iflue  into  another  county  before  the  OierifF  of  the 
county  where  the  writ  was  brought  had  returned  a  devaftavit  ? 
for  fome  conceived  that  devaftavit  where  the  writ  was  brought 
ought  firft  to  be  returned,  and  then  upon  *  a' teftatum  proccfs 
fliould  iflue  into  any  county  in  England.  Others  conceived  that 
fo  it  might,  though  no  devaftavit  was  returned  on  a  teftatum. 
2  Le.  67.  pi.  90.  Trin.  31  Eliz.  in  the  Exchequer.   Noon's  cafe. 

5.  Sci.fa,  againft  an  executor  why  the  plaintiff  fhould  not  have 
execution  de  bonis  pr^yf^riis  is  not  to  be  awarded  on  the  furmifecf 
the  party  upon  a  devaftation,  not  in  any  cafe  where  the  judgment 
is  de  bonis  teftatoris,  unlefs  it  be  upon  return  of  the  Jberiff  where 

r  312  ]   he  returns  a  de\'aftavit.  Crd.  E.  530.  pi.  61.  Mich.  38&39Eliz« 
C.  B.  Aldworth  v.  Peel. 

4.  The  defendant  is  not  concluded  by  the  inquifition  and  return 
of  theperiff  but  that  he  well  may  traverfe  it.  For  othcrwife  he 
jhould  be  without  remedy.    Cto.  E,  860,     Gibfon  v*  Brook. 

II  .  5.  la 
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5.  In  cafe  of  a  deyaftavit  by  one  executor j  judgment  (hall  be  gene* 
r^ilagainfi  ally  for  the  principal  dc  bonis  teftatoris  &  fi  non,  de  bo- 
nis of  him  only  againft  whom  tlic  devaftavit  is  returned.  D.  2  lo. 
Marg*  pi.  23.*  cites  Mitford's  cafe. 

6.  Where  verdicfpaffes  againjt  the  plaintiff  wo  devaftavit  can  come 
ift  queiftion ;  for  no  judgment  being  for  the  plaintiff  no  writ  of 
execution  can  ifTue.     Went.  Off,  Ex.  164. 

7.  And  therefore  if  upon  the  iflue  oi fully  adminijlered  it  appears 
that  there  was  a  devaftavit  which  caufed  afifets  to  fail,  then  the  Jury 
nmfijini  that  defendant  has  ajfsts  and  not  find  a  devajlavit ;  for  find- 
ing a  wafte,  viz.  a  furrender  of  .a  leafe  for  years  held  by  teftator, 
i(  was  held  void  and  nugatory,  and  the  Codrt  faid  it  mujl  come  in 
h  the  Jheriff^s  return^  viz.  upon  the  fieri  facias  j  fo  aflets  being 
found,  judgment  is  given  for  the  piaintlflF  to  recover  his  debt  to 
be  levied  of  thefe  aflets.  Went.  Off.  Ex.  164,  165.  cites  the  cafe 
of  Hankfoni  v.  Mitford. 

8.  \nfcire  facias  againfi  an  executor  Upon  a  devaftavit  returned, 
ht  pleaded  that  he  had  no  ajfets  at  the  time  of  theijfuing  of  the  jcire  fa^ 
ciai  ahfque  hoc  that  he  had  nva/ledy  &c.  And  this  was  adjudged  to 
be  an  illtraverfe;  for  his  having  wafted  is  but  inducement;;  and 
the  fubftance  is,  whether  or  no  he  had  affets  at  the  time  of  the 
firft  aftion  brought.  Hardr.  70,  pi.  6.  Trin.  1656.  in  Scacc. 
Tlie  Proteftor  y.  Holt,  cites  Mich.  22  Car.  B.  R.  Ld.  Roberts 
V.  Luxton.  ■ 

9.  An  aflton  of  debt  lies  not' on  a  devaftavit  unlefs  there  be  a 
judgment, top. .  Cart.  2.  Mich.  .16  Car.  2.  C.  B.  Barrel  v.  Rich- 
mond. ' 

10.  In  a  judgment  againft^  an  executor  a  fieri  facias  iffued  out 
to  the  flieriff,  with  ayr/r^J^frx'inquiry,  and  a  devaftavit  was  found    • 
accbrding  tcr  the  common  courfe,  the  return  whereof  was,  quod 
Sverfa  bona  qua  fuerunt  teftatoris y   ^c' kabuit  qua  elongavit  ijf  in 
nfumfuum  proprium  'eonvertit ;  it  was  objefted  againft  this  return, 
that  It  was  hot  faid  devafiavit^  for  in  fome  cafes  an  executor  may 
juftly  convert  the  goods  to  his  own  ufe.     Hale  faid^  anciently      .     . 
when  the  flieriff  returned  a  devafiavitj  which  was  not  found  by  any 
inquifition,  and  to  which  tliete  vf^as  no  anfwer,  it  was  neceffary  to      , 
infert  the  .word  de^foftavit,  but  otherwife  in  a  return  upon  this  Ipe- 

cial  writ ;  for  jf  the  cafe  be,  that  he  hath  not  wafted  the  goods, 
but  only  eloigned  them  fo  as  the  (herijffcannoticome  at  them,  the 
executor  is  chargeable  upon  the  ^yrit  de  bonis  propriis^  and  this  re- 
turn anfwers  the  writ.  Vent.  221.  Trin.  24  Car.  2.  B.  R.    Black-  • 
amore  v.  Mercer. 

11.  In  a  ftire  facias  with  inquiry  of  affets  and  wafte  found  and  3  K.eb.  19S. 
returned,  to  which  the  defendant  pleads  a  former  judgment  ultra  ad-,?dg'4    * 
quod,  &c.  fo  plene  adminiftravit,  to  which  the  plaintiff  demurred,  for  the 
efpecially  becaufe  the  wafte  is  not  traverfed,  which  is  the  point  of  plaintiff". 
the  inquifition  ;  perCur.  it  ought  to  be  traverfed,  albeit  on  a  fcirc 

facias  on  a  judgment  plene  adminiftravit  be  a  good  plea  without 
traverfe  of  the  fuppofed  wafte  in  the  count ;  but  here  the  wafte 
being  returned  it  is  otherwife.  Sed  adjomatur.  3  Keb.  187,  188. 
pi.  45.  Trin.  25  Car*  2.  B.  R*  Bold  v.  Rice. 

12.  If 


3ia$ 


^jcectttotff. 


1 2.  If  feme  executrix  furviyes  her  baron  (he  (hall  be  charged 
for  wafte  committed  by  the  baron,  but  not  for  the  cofts  recovered 
againft  the  baron  de  bonis  propriis.  2  Lev.  i6i.  HilL  27  k 
28  Can  2.  B.  R.  Horfeyy.  DanieL 
fS'S]  13.  In  a  deyaftayit  an  inventoryi  though  not  exhibited  by  tbe 
party  defendant,  but  by  commii&oners  on  a  commiflion  out  ex  the 
fpiritual  court,  &c.  ^s  allowed  for  evidetwe^  and  if  defendant  da 
not,  or  will  not  exhibit  an  inyentory,  it  fhall  be  taken  fro  cm^tffo^ltat 
he  has  afiets ;  per  Femberton  Ch.  J.  2  Show.  163.  pi.  152.  Trin« 
33  Car.  2.  B.  R.  Anon* 

14.  On  a  fpecial  ifiue  after  yerdlA,  it  was  held  ill  for  defendant 
to  fay,  tion  devajlavit  ad  valorem^  as  the  plaintiff  had  alleged,  be* 
caufe  he  did  not  fay,  nee  aliquam  inde  paraPs  for  if  part  were 
wafted,  the  plaintiff  (hall  recoyer  fo  muchy  as  well  as  on  a  plenc 
adminiftrayit,  if  affets  be  found  to  part  of  the  debt*  2  Show.  447* 
pi.  414.  Mich.  I  Jac.  2.  B.  R.    Blanch  y.  Gabard. 

15.  Debt  on  bcrnd  agamft  an  adminiftrator  who  waftes  goods 
and  dies  inteftate,  leaving  goods  worth  500  /•  and  debts  cf  bis  own  of 
that  value  ;  a  fcire  facias  is  brought  on  the  new  ftatute  againft  his 
a.dxQini(trator,  and  he  pleads  payment  of  the  ^ooh  f or  Jimple  controS 
debts  of  the  wafting  adminiftrator^  and  held  good  \  for  the  wafting  is 
the  charge,  and  that  is  of  no  hieher  nature,  and  by  that  ftatute 
he  is  to  be  in  the  fame  cafe  with  nis  inteftate,  and  he  might  haye 
paid  his  own  debts  with  it.  2  Show.  485.  pi.  447.  Mich.  2  Jac.  %• 
B.  R.    Britton  y.  Buckwprth* 

Cartli.  ^64.  1(5.  An  adminiftrator  fliall  not  be  compelled  to  find  J^ecial  bail 
T^^y  upon  a  bare  fuggeftion  of  a  deyaftayit  (  but  in  debt  upon  a  judg* 
S.  c.  held    m^nt^  where  a  deyaftayit  is  adually  returned  by  the  iheriff,  he 

leeoidwgiy;  fljaU^    Cumb.  206.  Pafch.  5  W.  &  M.    Dubray  y 

Skinn.  S7i*  17.  Upon  a  writ  a>rarded  to  the  (heriff,  upon  a  devqfiavit  fug* 
SL  Cowt^*  geftcd  againft  two  ex^cutors^  to  inquiry  of  a  wafting  by  baths  the 
ftcmcd  that  fhcxiff  returned  a  devaftavit  as  to  one^  but  f aid  nothing  as  to  thf  others, 
the  return  tbis  being  affigncd  toT  error  after  judgment  iq>on  a  yerdi£l  was 
$  ^c^c^toT  ^^'^  ^^  ^  aided  by  the  yerdift,  being  but  an  infiifficient  return^  ot 
Arg.and  a  mif-retum^  by  reafon  of  the  onions  but  it  would  haye  been 
texnembered  otfacrwifc,  if  no  return  at  all  I^ad  been  made.  1  SaUu363.  pL  \% 
by  Hou  Ch.  pj^fy^  5  W.  &  M.  i^  B.  R,    P^oqI  y,  EIUs. 

K^jTm.  Rep.  326. 

18.  If  ^Y^^cwtorfuffers  judgment  by  defa;uh  tq  go  againft  him,  it 
is  a  confeflTzon  of  aflets,  and  the  flieriff  may  on  a  fi.fa.  return  ^ 
deyaftavit.  i2  Mod.  411.  Trin,  l^W-^t  Rook  v*  Sheriff  of 
Salilbary. 
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Judgment. 

(Y.  a)   In  what  Cafes  the  Judgment  (hall  be  de  Bonis 
Tellatoris  fi,  &c.  Si  non  de  Bonis  Propriis. 

Damages. 

[]•  iF  a  man  ncwers  a  certain  things  as  a  certain  debt,  or,  &c«  Debt  spin* 

^  and  over  this  damages  for  the  detinue,  or  otherwife,  there  **«*«•'»» 

the  jud^ent  fliall be  for  the ds^mages  de  bonis  teftatoris  fi,  &c.  bn^tlonoT 

fi  non  de  bonis  propriis.    8  Rep.  134.    Ma*  Shipley's  case.  tUr  ttfta. 

34  H.  6.  23.  b.  ai  H.  6.  I.  33  H.  6. 24.]  JT^-"- 

eft  Mtnafff  an4  hood  againft  tfaein>  utd  judg mcnt  wu  by  the  ncord  th^t  t!|e  pbiatiff  fccover  of  *  th* 
fpo^s  of  the  decnM  if  he  hum  But  the  book  at  large  m  reported  further  in  tkcfc  wofda^  and  if  he  han 
not,  then  de  bonia  pfOpriis }  but  thefe  words  are  not  in  the  record,  which  flutter  wat  oocified  by  Fits- 
l^bcrt  and  ochen^  anno  23  H.  8.  and  commanded  to  amend  the  book,  for  it  is  contraiy  to  the  rtcordy 
and  fi>  mifipeportid.  Br.  £xacvtor»  pi.  sa.  atu  34  H.  6.  %%,  23.-— —fitth*  Jodgfnent,  pi.  40. 
utoS«C.  *[3I4  3 

[a*  If  a  man  recovers  datMges  in  a  detinue  againft  an  executor  , 
for  a  detinue  lafter  the  death  of  the  tejlator^  the  judgment  ihall  ba 
for  the  daipages  de  bonis  teftatoris  fi,  &c.    Si  non,  &c.  Contra^ 
14  H.  4.  29.  D.] 

[3.  If  a  man  recovers  againft  an  executor,  in  an  aBion  where  his 
recovery  fiall  be  all  in  damages^  there  the  judgment  fhall  be  kk  bonis 
iejlatoris  iantum.'\ 

[4.  As  if  a  man  recover  in  a  auare  itnpe£t  againft  an  executor, 
where  he  makes  title  in  right  of  the  teftator  by  force  of  a  forged 
grant  made  to  the  teftator^  the  judgments  ihall  be  de  bonis  teftatoris 
tantum^  for  here  all  is  to  be  recovered  in  damages.  (It  fecms  the  fix 
months  ought  to  be  pafled.)    34  H.  6.  23.  b.] 

[5.  In  debt  agasnfi  three  executors^  if  tv)o  are  outlawed^  and  the 
third  pleads  fitlly  adminiftered^  ^nA  ajjets  founds  the  judgments  Ihall 
be  agdnfl  all  for  the  debt  de  bonis  teflatorisy  and  for  the  cofts  againft 
him  only  thai  pleaded*  M.  7  Ja.  B«  adjudged  per  Cur.  upon  advice. 
Partridge's  case.] 

6,  Debt  againft  two  as  executors,  who  pleaded  that  the  teftator 
died  inteftatCf  and  the  adminiftration  was  committed  to  J*  N,  and  they 
as  fervantsto  J.  N*  fold  the  goods ^  and  rendered  to  him  an  account j  abf- 
que  hoe,  that  they  adminiftered  in  other  manner,  and  becaufe  they 
did  not  fay,  that  he  who  committed  the  adminiftration  was  not  ordi* 
nary  of  that  place,  therefore  no  plea  per  judicium,  and  judgment 
was  of  the  debt  and  cofts  of  the  goods  of  the  deceafed  ;  and  the 
fame  law,  if  they  had  confejfed  the  aBion  ;  but  if  they  had  pleaded 
a  falfe  plea,  as  plene  admmiftravit,  &o.  which  had  been  found 
againft  them,  then  the  judgment  of  the  debt  fball  be  of  the  goods 
of  the  deceafed,  and  of  the  cofts  and  damages  de  bonis  propriis, 
Br.Exccutot;  pi.  164.  cites  31  H.  6.  13, 

7.  Dibt 
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Fitxh.Judg.  *^.  Dfif  againji  three  executors,  the  •ne  appeared^  and  pleaded 
dtoY.  C.*  P^^^  admintftraviti  and  the  ^ther  made  default^  and  the  third  pleaded 
by  Prifot,  ne  ungues  executor^  &c.  the  judgment  fiall  be  againji  the  executor^ 
Danby,  and  ^Jy^  pleaded  plene  adminijlravit^  and  againfl  him  who  made  defatdt 
^^  of  the  goods  of  the  deceafed*     Br.  Executor,  pi.  18..  citea  33  H»  6. 

23  &  24. 
Fit»h.  Judg-       8.  If  the  plea  pajisfor  the  plaintiff  againji  thefrjl  whopUaded^  &c. 
^MttS.'c.*  o^d  againji  him  who  pleaded  ne  unques  executor ^  or  non  eftfailum^  or 

other  plea  ivhieh  bars  the  plaintiff  for  ever^  judgment  fliall  be  ff 

the  goods  of  the  deceafed^  Uf  he  has^  and  if  not^  de  bonis  propriis. 

Ibid. 
yirtb.Jud|.       p.  And  18  H.  (J.  the  judgment  was  of  the  goods  of  the  deceafeij 
dm'i*  C. '  2^  '^^  ^^^  ^^^  damages,  if  they  have,  and  tf  not,  the  damages  ^ 

their  proper  goods,  where  they  confeffei  the  aQiotu     Ibid. 

ID.  And  28  H.6.  the  judgment  v/zst  of  the  goods  ofthedeceafed, 

and  no  judgment  fpecial  againji  him  who  confeffed.     Ibid. 

11.  And  i8  H.  6.  the Jheriff  returned  upon  a  fieri  facias,  that  the 
executors  converted  the  goods  in  ufosfuos  proprios,  by  which  he  had 

fieri  facias  de  bonis  propriis  of  the  debt  and  damages,  and  after  a  capias 
iff  exigent.     Ibid. 

12.  And  9  H.  6.  ont  pleaded  that  he  had  an  executor,  and  found 
agmn/l  him^  and  the  opinion  was,  that  judgment  £hall  he  of  d)e 

*  [  3  ^  5  ]  goods  of  the  deceafed.     Ibid. 

'  j^sVfSf  '  3-  '^^  y^^  agreed,  that  offii^h  things  which  go  in  bar  for  ever,  and 
scleaTe  of  which  the  executor  may  haveperfeB  mtice,  there,  if  fuch  a  plea  be 

nade  to  fpand  ogain/hhim,  judgment  Ihall  be  given  of  the  goods  of  the  d*ceaffd, 
*"lSdf^c^    j/"  A^  has,  andifnt,  de  bonis  propriis.    Br.  Executor,  pL  22.  cites 

voqvetczc-    34  "•  O.    22,  23. 

cutor,  and  ♦  14.  As  if  they  pleaded  a  releafe  made  to  themfelves,  or  an  acquit* 
«^ft  him  ''^^^J  *^^  ^^^  \'^<^^  or  ne  unques  executor,  ne  unques  adminifter  asexe* 
In  Uiotfe  t^iwo  tutor,  and  it  is  found  againft  them,  diere  the  judgment  fliall  be 
f*^  «»iy>     of  the  goods  of  the  deceafed,  if,  &c.  and  if  not,  de  bonis  pn> 

bonisteftato-       15.  But  contra  where  they  plead  a  releafe  or  acquittance  made  to 

n%  fi  habet  fi  ffj^ir  tefiator,  which  they  found  in  his  chefi,  or  if  they  deny  the  died  tf 

proprilt^foi*  *^^^  tjlator  i  for  they  caqnot  have  perfc£l  notice  of  it,  and  thcre- 

aJi.  jenk.  forc  judgment  fhail  not  be  de  bonis  propriis.     Ibid. 
320.  pi.  23.        1 5,  ^Q  if  they  plead  ^/?w  adminiflravit.  Iff  fo  riens  enter  mms ; 

'^fg^fQ^  i,y  fpr  it  is  no  bar  for  ever,  for  fcire  facias  lies  if  they  have  aifcts  af- 

no  aft  Of  ter.     Ibid. 

A*  n  wT  '7*  -^^  where  they  plead  mifnofmer,  or  that  there  is  another 

charged  d«  oxecutor  alive  not  named  in  the.  writ,  &c.  which  goes  to  the  writ, 

bonis  pro-  though  they  may  have  perfedi  potice,  yet  there  judgment  (hall  be 

P*?"'  ^y^  de  bonis  teftatoris  tantum,  and  not  de  bonis  propriis ',  quod  nota 

piJdtthe  diverfity;  for  a  good  cafe.     Ibid. 

falfe  pica  of  ne  unques  executor,  which  utterly  oufta  htm  fram  the  benefit  of  theteftament*  Cco.J.647. 
pi.  15.  Mich.  20  Jact  B.  R.  Bull  v.  Whceier.  S.  P.  Becaufe  it  is  a  falfity  in  hiaown  know- 

ledge, and  he  ought  to  pay  a  finr.  to  the  king.     Cro.  J.  672.  Mich.  21  Jac.  in  cafe  of  Bridgmsnv. 
Lightfoot. 

But  if  the  pleading  fuch  p*ca  is  by  reafon  of  finding  fuch  releafe  among  the  teftator*s  writings,  thoajk 
forged,  or  never  feaied  and  driivcKd  by  the  plaint  A' as  his  deed,  or  if  he  pleads  paymcpt  by  cdbtuTi 
the  judgment  in  either  of  theie  cafes  HUiii  not  be  de  bonis  propriis*    Went.  Off.  Ex.- 1%^ 


So  if  esectttor  denies  the  bond  or  bill  (upon  which  the  fult  was  grounded)  to  be  the  teftator*s  deed  - 
fior  in  all  thefe  cafes^  the  truth  not  being  known  to  him^  he  might  honeilly  and  reafonably  conceive 
it  to  be  as  he  did  plead.     Went.  Off.  Ex.  184,  185.  .        .     .        ' 

•  '  But  in  all  thefe  cafes,  though  the  debt  (hall  not  be  adjudged  upon  the  exectttor*t  oWa  goods»  yet  the 
damages  fball,  in  all  default  of  the  teftator's  own  goods  to  fatisfy  them.    Went.  Off.  £x.  185, 186. 

And  in  thefe  &fes  it  was  not  material -whether  the  judgment  pafled  upon  trial  or  demoricr.  Went. 
Off.  Ex.  186. 

Nay,  if  defendant  exeputor  pleads  no  plea,  btft  coofefles  the  afTion  gener^,  or  be  condemned  by* 
non  fom  informatus,  the  judgment  is  the  fame,  viz.  to  recover  the  debt  out  of  the  teftator^s  goods* 
and  the  damages  out  of  the  executor's  goods^  in  de£iult  of  the  teibitor's.     Went.  Off.  £x.  i86« 

« 

1 8.  Ddt  agaifffi  three  executors ;  (tt  the  dtflrefs  t^vo  appeared^  and 
the  third  made  default,  and  the  fecond  confejjed  the  aEtiottj  upon 
wliich  Judgment  was  agaiti/l  all  the  goods  of  the  deceafedy  and  before 
execution  the  plaintiff  made  his  executory  and  diedy  who  brought 
fcire  facias  agtnnfl  the  three y  and  the  ttuo  who  confejfed  made  default^ 
and  he  nuhofirft  made  default  appeared  and  pleaded  ne  unques  executor^ 
ne  unques  adminifter  as  txecutor^  and  found  againft  him^  and  jadg- 
jncnt  was  giv^en  of  the  goods  of  the  deceafed  againft  them  wmi 
made  defaulti  and  the  ^Izintiff  prayed  execution  of  the  gocds  of  the 
deceafed  againft  him,  who  pleaded  ne  unques  executor  if  he  has,  &c. 
and  if  not,  de  bonis  propriis ;  and  fo  a  man  fhall  have  two  judgments 
for  one  debt ;  but  he  {hall  have  but  one  execution  ;  for  if  he  haa 
execution  againft  the  two,  &c.  then  the  third  by  this  is  difcharged, 
and  therefore  judgment  wag  entered  as  the  plaintiff  had  prayed, 
quod  nota*  Br.  Executor,  pi.  8i.  cites  14  H.  7.  28,  2p.  and 
15  H.  7.  8. 

19.  "V^ere  executors  plead  plene  admlnifravity  and  it  iss  found  S.  P.  per 
that  they  have  fome  in  their  hands,  but  not  ajfets,  they  fhall  not  be  Kingfmil 
charged  but  of  that  which  they  have  of  the  goods  of  the  deceafed.  *-ie.  grJ 
Contra,  where  they  plead  ne  unques  executor,  &c.    For  there  Aflets  enter 
they  fliall  be  chareed  de  Iwnis  propriis,  if  they  have  not  He  bonis  »*'»°»»PN5» 

^  n!  ^     '  TiT^^       ^  !•/         -LT  cites  S.C. 

teitatons.     Br.  Executors,  pi.  105.  cites  pH.  7.  15. 

20.  Judgment  againft  an  executor,  to  recover  de  bonis  tefta- 
tons ;  thi^  Jheriff  returned  that  the  executor  had  nulla  bona  teftatoris  ; 
per  Curiam  tl  fcire  facias  fhall  not  be  awarded  de  bonis  propriis  upon 
a  furmife  of  the  plaintiff  of  a  devaftavit,  nor  in  any  cafe  where 

the  judgment  is  de  bonis  teftatoris  unlefs  it  be  upon  the  return  of  [  316  T 
the  fberiff  where  he   returns  a  devaftavit,     Cro.  E.  530.    pL  6l* 
Mich.  38  &  39  Eliz.  C.  B.  Aldworth  v.  Peel. 

21.  In  debt;  againft  an  executor  the  plaintiff  recovers,  and  a 
fieri  facias  de  bonis  teftatoris,  and  upon  that  xhtfhenff  returns^  that 
the  defendant  had  not  any  goods  of  the  tejlator^s  tempore  judicii,  nor 
after ;  the  plaintiff  comes  to  the  Court,  and  furmifes  the  defendant 
had  wafted  the  goods,  and  prays  a  writ  to  ihefheriffto  inquire.  But 
after  the  very  matter  being  moved  at  the  Court,  by  the  Court  a 
fuperfedeas  was  granted,  for  it  was  out  of  the  Court  and  without  pre- 
cedent, juftice  Williams  being  only  of  the  contrary  opinion,  and 
cites  the  9  H.  6.  57.  that  he  may  have  a  fpecial  writ,  and  alfo  the 
cafe  between  Haworth  and  Pcclc,  Noy,  ji.  Hill.  2  jac.  B.  R* 
Brook  v.  Smith. 


jiG  4lrectttotir* 

m 

(2S.  a)    By  i^hat  Nam6S  Adions  fie  againft  Exe^ 

tiutors* 

to^'  ^!*^r   [l*AGTION  docs  not  Ite  /^g^fliij^  execa^  and  tPteetdor  ^nttcu^ 
dtwV^cJ  'w',  for  this  is  repugnant.     For  furvivor  ihall  ha?c  all. 

accordingly.  Biit  if  the  executor  of  the  executor  adminifters  nvUb  the  etber^  a&ion 
^^in  Ac'"'  ^^  againft  both  iy  name  ^executor.     39  H.  6. 45.  b.  46.] 

lioD^  ^.  Sa«  citei  S.  C>  Fitih>  Execatoity  pU  29.  citet  S«  Ci 

2.  Executor  (hall  not  be  vouched  ijf  grant  of  a  vMrdhytbe  i^atotf 
though  he  binds  bim,  his  beirs^  and  qffigns^  to  warranty*  Br.  Eie^ 
cutor,  pi.  154^  cites  3  £;  2.  and  Fitzh.  Voucher,  2i2« 

3.  T.  bifhop  of  £•  brought  writ  of  debt  againft  R.  M*  execato^ 
of  the  teftament  of  J.  ardnbiihop  of  d  adniiniftrator  of  S.  hte 
bifliop  of  £.  Quaere,  if  debt  lies  againfi  executor  ef  adnumfirator  i 
but  where  feveral  are  executors,  and  fome  adminifter,  and  ibme 
not,  debt  lies  ag^ft  thofe  who  adminifter  well  enough*  Br«  Exe^ 
cutor,  pi.  83.  cites  24  E.  3.  54. 

4*  Covenant  againft  adnuntftrator  of  afftgnn  of  a  term  generattj  m 

his  own  name  upon  a  covenant  in  the  original  demife  to  repair,  and 

a  breath  in  his  time  \  and  a^eed  firft,  that  this  covenant  ran  witk 

the   lahd,  and  bound  the  poffejfor  without  the  word  afigns;  citor 

5  Co.  15.  and  Dean  and  Chapter  of  Windfor's  cafe,   Mo.  339< 

I  Cro.  229.  Jo.  245i   And  he  ihall  not  fay,  I  (hall  not  be  charged 

for  my  own  wrong  for  want  ofaffets  ;  for  it  is  his  own  aft  to  aJm' 

fupery  and  he  is  ptefumed  to  have  known  the  covenant  annexed  to 

the  leafes,  as  well  as  executors  under  pain  of  devaftavit  are  ob^* 

liged  to  take  no£ce  of  their  teftatpr's  debts  by  bonds,  and  give 

preference  of  payment  to  them ;  and  he  might  have  £fchargei 

bimfelfby  qffigning  over  brfore  breach  /  and  by  the  fame  reaibn  that 

he  fhould  be  charged  for  the  rent  de  bonis  propriis,  fo  he  ought 

here  for  the  damages,  and  judgment  for  the  plaintiff  nifi,  hd 

12  Mod.  371.  Pafch.  I2  W.  3.  Keeling  v.  Morrice. 

iSalk.t96.       j^.  jtffioww^s  brought  agaifjfi  one  as  admini/hratorj  who  pleaded 

the  Cottrt^'  /Afl/  he  was  executor^  and  upon  demurrer  adjudged  for  the  plazif* 

held  it  00     tiff,  becaufe  it  was  only  in  abatement.     For  the  matter  was  if  he 

plea  in  bar;  be  chargeable  or  not,  and  though  it  was  faid  that  this  was  weQ 

fiwi'fs"  *^"  pleaded  in  bar  to  the  aftion  as  in  Robinfon's  cafe,  5  Rep.  32.  and 

brought       that  upon  evidence  upon  ne  unques  executor  he  may  give  letterK 

againft  «a     of  adminiftration  in  proof,  and  cited  Dyer,  305.  this  was  denied 

torT  th^"   by  Holt  Ch.  J.  and  Eyres  caeteris  tacentibus  5  and  Holt  faid,  that 

name  of       notwithftanding  this  he  ihall  be  charged,  but  faid  that  it  is  other- 

•Mcutor,      ^fg  Qf  liters  ad  colligemT  *  bona  defunBi  s  but  where  one  foes  as 

menrhad      cxecutor,  the  defendant  may  plead  by  way  of  eftoppel,  that  he 

theieao,  ^11  was  adminiftrator,  &c.    Skinn.  365.  Mich.  5  W.  &  M.  in  B.R* 

»?tr'     Harding  v.  Salkeld,  and  cites  5  Rep.  32, 

pleaded  in  bar  to  another  aAion  brought  againft  him  at  adminiftrator.  iCooib.  f^to.  S.  C.  ^* 

cordingly  by  Holt  Ch.  J.  ii  Mod.  46.  S.  C.  held  46cordij)|I||  and  that  the  caie  in  O7*  1^5*  ^ 

It  not  law. 

•[317] 
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•(Z.  a.  i)  Pleadings.  Traverfe*  Good  and  neceflary. 

In  what  Cafes. 

1.  pXECUTOft  niiy  bring  repkvin  of  an  ox  of  the  teftator^^, 

*^  taken  by  thefe  words^  Je  bovefuo  capU  quod  nota ;  for  novr 
Ho  other  can  have  thereof  property.  Bn  Property,  pi.  51.  cites 
24  E.  3.  35. 

2.  Per  Prifot  and  Needham,  a  man  (hall  not  hare  anfwer  in 
Jibt  by  exicutors  or  adminiftrators^  in  denying  the  teftament  of  let* 
ters  of  admihiftration,  but  Aall  faj^  that  the  teftator  did  hat  make 
the  pUnntiff  bis  eMgcutor^  or  that  tbe  adminiftration  vfos  not  committed 
to  the  plaintiff.    Br.  Refponder,  pL  50.  cites  6  H.  6«  31. 

3*  In  debt  agmnfi  executor^  it  is  no  plea  that  tbe  tefiator  died  intef* 
tate^  unlefs  he  traverfes  the  making  of  him  executor.  Br.  £ze« 
cutor,  pi.  126.  cites  7  H.  6.  13. 

4.  In  debt  agmnjl  ?.  by  name  of  executor^  and  he  imparled^  he  ihall  S.  V.  I7  the 
not  fay,  after  that  he  is  adminiftrator,  and  not  executor,  ludir-  ^|J<>P>n»?»i 

*i-  •««¥•  t  •  TT^  'JO     aiwi  yet  alter 

ment  of  the  wnt.  Br.  Executor,  pL  24.  ates  35  H.  6. 35, 36.         thii  he  ihaU 

fiqr,  ne  iia« 
foes  executoTi  nc  noquei  admuiifter  at  txecvtor  in  bv,  &c.    Br.  Eftoppd,  pl«  xf..  eHes  S.  C. 

5*  A  man  (hall  not  have  traverfe  to  a  tefiametit^  or  letters  ofad^  Debtigilnft 

mtmjlrationy  as  to  fay,  that  the  teftator  did  not  make  this  tcfta-  "t"^^* 

ment,  or  that  the  letters  are  not  the  letters  of  the  biihop,  or  the  in  abati. 
tcftament  was  not  proved  5  but  he  may  fay,  that  the  teftator  did  "n*"*  *« 

not  make  him  executor ^  or  that  the  adminijlration  was  not  committed  to  ^^^^^^ 

him.    Per  Needham  Juftice,  and  Prifot  conceflit.    Br.  Traverfe  and  ought' 

per,  &c.  pi.  157.  cites 36 H. 6.  31.        •  ^^ ^»«1 

and  not  as  ezecaV^r  \  and  opon  demurrer  to  this  plea,  it  wti  objeded  that  it  wat  iU  without  a  trmtTe^ 
that  he  was  executor^  or  ever  adminlftered  as  executor;  but  adjudged  that  the  plea  was  good  without 
a  traverfe;  iMo^.  136.  Mich.  7  W.  3.  Bowers  v.  Cook^— —  i  SaJk.  197.  pU  8.  Fooler  v. 
Cook.  Mich.  7  W.  3.  B.  R.  in  aflumpfit  S.  P.  and  feems  to  be  S.  C.  and  held  better  without  a 
tiaveriey  which  would  be  impertinent ;  for  though  the  defendant  fuppofes  an  intermeddling,  yet  it 
does  not  fttppofe  how  or  in  what  manner,  and  to  deny  any  intermeddling  as  executor  de  fon  tort,  is  to 
.traverfe  where  is  not  alleged.  And  per  Holt  Ch.  J.  the  difference  is  between  fuing  one  as  executor 
(as  in  this  caie),  for  then  there  needs  no  traverfe,  and  where  one  is  fued  as  adminiftrator  to  J.  S.  for 
then,  if  the  defendant  pleads  he  is  ^ecutor,  he  muft  proceed  and  traverfe,  that  tbe  faid  J.  S.  died  in- 
teftate,  becaufe,  unlefs  there  be  a  dying  inteftate,  an  a^on  cannot  be  bnaght  againft  an  adadniftrator, 
and  to  plead  he  wu  made  executor,  is  by  implication  only  an  anfwer  to  the  dying  intfftatc, 
Carth.  363.  S.  C.  and  the  Court  held  the  plea  better  without  a  traverfe ;  for  if  the  truth  wu,  thac 
the  defendant  had  admlnittered  in  his  own  wrong,  before  adminiftration  equally  granted  to  him* 
that  matter  ought  to  come  m  by  way  of  replication  by  the  other  fide.  11  Mod.  83.  S.  C.  held 

acconlingly. 

6.  Executors  git  the  charters  of  their  teftator,  and  J.  N.  took 
ihemm  ^  Tbe  executors  releafed  to  him  all  aSlions^  except  aBions  as  exe^^ 
cutorSf  and  after  they  brought  aSlion  of  the  taking  of  the  charter^  and  [  318  ] 
the  other  pleaded  the  releaf  j  ;  and  admitted  that  it  is  no  bar. 
Brook  fs^ys,  the  reafon  feems  to  be,  iuafmuch  as  they  brought 
this  a£klon  by  reafon  of  the  pofTeflion  of  the  charters,  and  not  as 
executors ;  for  the  charters  do  not  belong  to  tbe  executors.  Br. 
£xectttorSj  pi.  134.  cit««  39  H.  6.  15,  x6, 

ox  7.  la 
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7.  Ir  a£lion  by  executor,  the  defendant  may  fay^  that  the  tef- 
tatormade  A.and  B.  his-^x<ct4iorSf  abfmte  hoc^  that  he  made  the  plains 
iiff  his  executor ;  per  Choke  and  Catefby  j  quod  non  negatun 
&.  Executors,  pi.  140.  cites  21  E.  4.  50. 

8.  Adminijlration  is  not  traverfable-  Br.  Tfavcrfe  per,  &c. 
,pl*  38^-  (bis)  cites  Fitzh.  Variance,  19, 

9.  Debt  was  brought  agaittft  J.S,  as  executor y  a//// pending  this 
a£lion,  J.  D.  brought-dcbt  againfl  him  as  adminiftrator  for  a  true 
debt,  (whereas  in  truth  he  was  executor y)  J.  S.  confefTcd  tHe  latter 
aftion,  and  pleads  this  recovery  in  bar  of  the  firft  aftion  j  ^nd  it 
was  refolvcd  to  be  no  good  plea,  ift,  Becaufe  the  recovery  wals 
had  againft  him'  as  adminiftrator,  and  To  is  void,  although  this 
had  been  only  a;  plea  to  the  writ,  and  a  ftranger  fliall  not  falfify 
that  which  is  only  to  the  writ.  2dly,  He  that  firft  fucth  fhall  firft 
be  fcirved,  and  the  executor  might  have  pleaded  the  firft  a£lion 
jigaiuft  him  that  brought  the  fecond.  Cro.  E.  41.  pl-5«  Triit. 
ayEliz.  C.  B.  Anon. 

10.  An  admihyiraior  tftay  declare  of^oods  taken  out  of  his  otvn  poj^ 
fejfiony  though  he  never  was  poffejfed  of  them  ;  for  of  tranfitory  thingg 

the  law  cafts  upon  him  a  futficient  pofleflion  to  maintain  an  a£iion 
poiTeiTory,  as  the  lord  before  feifin  may  have  a  raviihment  of 
ward,  &c.  But  otherwife  it  is  if  ^n^  takes  the  goods  of  the  inteftate 
out  of  his  poff^on  before  he  dies^  for  then  nothing  but  a  bare  right 
comes  to  the  adminiftrator.  Godb.  34.  pi.  41.  Pafch.  37  Eliz. 
C.  B.  per  tot.  Cur.     Carter  v.  Crofts. 

11.  In  trover  by  an  executory  he  declared  that  he  was  pcffejfed  of 
40/.  in  quadam  crumena  exiflenf  ut  de  bonis  fuis  propriisy  ivhich  he 
lofiy  and  the  defendant  found  and  converted  it  to  his  own  ufe  in  retarda* 
tionem  executionis  tefameniiy  isfc.  Error  was  qffigned  that  this  was 
contrarianty  the  goods  being  his  proper  goods,  and  yet  that  they 
ihould  be  converted  in  retardationem,  &c.  But  all  the  juftices, 
prseter  Fenner,  held  otherwife ;  for  the  executor  is  poifefled  of 
the  teftator's  goods  ut  de  bonis  fuis  propriis,  and  may  declare  fo, 
and  the  converfion  of  them  is  in  retardationem  executionis  tefta- 
menti.  Cro.  E.  568.  pi.  2.  Trin.  39  Eliz.  B.  R.  Rivers  r* 
Oodfkirt. 

12.  Error  of  a  judgment,  becaufe  the  plaintiff  brought  debt  as 
adminifratS^iy  and  fuppofcd  the  adminifiration  to  be  committed  to  him 
byfuch  a  bifhopy  but  doth  not  fay  y  loci  illius  ordinariusy  nor  cui  adnS* 
ntjlratio  pertinet ;  it  was  holden  no  errbr,  and  the  judgment  af- 

•    firmed  ;  for  in  a  declaration  it  is  well  enough,  but  not  in  a  bar. 
Cro.  E.  838.  pi.  12.  Trin.  43  Eliz.  B.  R.     Chard  v.  Bird. 

13.  If  executor  brings  an  adion  of  trefpafs  for  taking  goods  which 
were  the  tejlator^s  at  the  tiine  of  his  death,  he  need  not  fet  forth  that 
they  were  taken  extra  cuflodiam  fuam  ;  for  it  fliall  be  intended  that 
the  goods  were  in  cultodia  fua,  becaufe  the  pofleiFion  is  caft  oii 
him  by  the  death  of  the  teftator.  Cro.  J.  113.  pi.  ri.  HilL 
3  Jac.  B.  R.     Adams  v.  Cheverel. 

Bulft.  aoo.  14.  Error  of  a  judgment  in  ajfumpftt  brought  zs  executor,  bc- 
s.  c.  and  caufe  though  he  fliews  himfclf  to  be  executor  to  him  to  whom  tbc 
ivfa^°       promife  was  made^  yet  he  faith  nat  tejiamentum  hie  in  curia  prolatum^ 

This 
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llaswas  held  to  be  matter  of  fubftance  and  error ;  and  the  judg-  anj  wii;i- 
mcDt  rcvcrfcd.     Cro.  J.  299.    pi.   i.    Pafch.    10  Jac.    B.  R.  ft"i',^i'''^ 
Browning  y.  Fuller.  judged  ac- 

cordingiy  in 
Sir  John  Sav  age's  caCc* 

15.  Cafe  brought  upon  a  promife  made  iotheintejtate^  and  in  the  ,  [  319  ] 
twttt  omits  tojhnu  the  admintftraitony  and  after  trial  that  fault  was 

moved  in  arreft  of  judgment ;  and  the  whole  court  was  of  opinion, 
that  he  fhould  not  have  his  judgment,  for  it  did  not  appear  tha^ 
he  was  adminiftrator,  for  at  the  common  law  no  adminiftration 
lay,  but  the  ordinary  ought  to  have  the  goods.  BrownL  9.  Trin* 
12  Jac.     Cope  and  Ux*  v.  Lewyn. 

16.  A.  brought  debt  as  executor  againft  B.  and  counts  that  teila-  S.  C.  and 
tor  made  his  will,  and  plaintiff  executor  at  D.  and  died.  Plaintiff  ^'^'  ^^}^* 
pleads  that  teflator  died  inteftate  at  S-  and  adminijlration  nvas  granted  juagcd  not 
to  him,  isl'c.  abfque  hoc  that  A.  is  executor •  Whitlock  held  this  tra-  good  \  bat 
Tcrfc  not  good,  bu^  tliat  he  ought  to  have  traverfed  the  making  the  ^^^^^^^^^ 
vnlli  and  Coke  Ch.  J.  cited  7  £.  4.  that  a  traverfe  is  not  necef-  was  o  be 
dry.    Roll.' Rep.  395'.    pi.  18.   Trin.  14  Jac.   B.  R.    Parry  v.  t»ken,  it 

pjyjy^  HiouU  be 

'*  quod  confti- 

toit  eum  executorem  ;  but  tb€  bookj  quei^ion  whether,  in  foch  ca(e,  any  trav^fe  oughc  to  be,  and 
citn  10  H.  6.  36.  9  £.  4.  33-  4  H.  7.  13.  ■  -Pebt  by  A.  M  aimiaiftrator,  and  82I.  tecovered 
againft  B«  Afterwards  B.  being  in  exccuci  n  efcaped,  and  then  A.  ai  executor  brought  debt  On  ef- 
cape.  It  wai  held,  chat  if  one  recover  aa  adminiftracor  where  there  w  an  executor,  the  party  againft 
whom  the  recovery  is  Ihall  have  audiu  querela,  fuppofin^  be  bad  no  right  to  lecover,  as  2  R.  3,  8.  a 
moito  fortiore  where  it  appears  by  their  own  ibewiog  that  there  is  an  executor,  be  cannot  found  an  ac- 
tioo  upon  that  which  he  did  a»  .idminiftrator,  and  though  one  and  the  fanae  perfon  brings  this  a£lion  a« 
executor  who  firft  recovered  as  adminiftrator,  and  fo  quafi  a  piivity  therein,  which  is  the  principal  doubt 
of  this  cafe,  as  Dnderidge  faid,  (for  if  he  had  made  a  relcafe  he  might  well  have  barred  that  adlion,  or 
if  the  money  had  been  levie4he  might  well  have  re  ained  it,)  yet  becaufe  it  appear*  that  he  ought  not 
to  have  an  adion  in  this  manner,  all  the  Court  held  the  recovery  was  erroneous,  and  fo  a  judg. 

ftentinC.  B.  reverfed. Cro.  J.  394.  pi.  6.  Hill.  13  Jac.  B.  R.  Slinglby  v.  Lambert. 

Godbi  262.  pi*  361.  Lamberts.  Slinglby,  S.  C.  the  queftioo  was,  if  he  might  ma'.nca'p  an  aflion 
againf^  the  iherifF  for  the  efcape  as  executor  when  he  was  only  adminiftrator  at  the  time  ?  and  the  Court 
held  that  the  afiion  woiild  lie,  ard  that  the  fame  debt  /hculd  be  aifets  in  tlie  executor's  hinds.  - 

Rod.  Rep*  276.  pi.  51.  S.  C.  adjornatur.  But  the  reporter  fays,  be  heard  that  the  cafe  was  mov. 
cd  again.  Coke  being  prefent,  and  it  was  adjudged  that  the  a£lion  was  not  maintainable.-^3  Bulft.  i  ii. 
S.  C.  Doderidge  and  Coke  held  that  the  attion  lay,  but  Houghton  e  contra ;  et  adjornatur.  The  re- 
porter fayt,  he  heard  thi^t  the  fame  was  ended  by  agreement  between  tlie  panics. 


17.  Debt  by  an  adminijlrator  for  arrearages  of  rent  upon  a  leafe  3Bulft.223, 
made  by  the  intejlate,  and  declares  that  adminiftration  was  commit-  f^^'J^^^ 
ted  by  the  arcbbifhop,  but  did  not  fay,  profert  hie  in  curia  liter  as  quod  que- 
adminiflrationis.     Refolved  that  the  not  (hewing  the  letters  of  ad-  f » »»J  cf- 
miniftration  was  matter  of  fubftance,  and  ought  to  be  ihewed  by  \^^^  ^^' 
the  plaintiff  to  enable  him  to  his  aftion,  and  the  defendant  ihall 

take  advantage  thereof  at  any  time  ;  and  adjudged  for  the  defend- 
ant. Cro.  J.  409^  pi.  9.  Mich.  14  Jac.  B.  R.  Sir  John  Cuts  v^ 
Bennct. 

1 8,  In  fcire  facias  on  judgment  in  B.  R.  by  executor  Jhewing  tejla^  So  to  fay 
Ur  recovered  againjl  Jberiff  of  S.  and  that  part  is  unfatisfed ;  the  ^^^^^/'^^ 
defendant  pleaded  thai  adminijlration  was  committed  to  J»  5.  not  tra-  without  tra- 
verCng  abfque  hoc  that,  the  plaintiff  was  executor,  and  this  after  vcrfc,  abfque 
imparlance  is  ill ;  per  Our.  judgment  for  the  plaiatiff  on  demurrer  Ji^,Ve^°*J|f, 
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CmArook    by  the  plaintiff.     Keb.  381.   pL  87.   Mich.    14  Can  2i  RR* 

''•^•"-        Horfemanv.  Waters. 

19.  The  adminijlratrix  of  B.  brought  an  a£lion  of  debt  againf  ibi 
defendant  y  as  executrix  of  R.  G.  upoti  a  bond  executed  by  him  fir  the 
paytnent  of  200  /.  to  B,  The  defendant  pleaded  in  bar  that  thefcad 
R,  G.  died  inteflatCf  and  that  adminiftration  loas  granted  to  ber^  and 
thatfhe  ought  to  be  named  adminifiratrix  and  not  executrix ;  adjudg- 
ed in  B.  R.  and  aiRrmed  in  error  in  Cam.  Scacc.  that  this  was  an 
ill  plea,  becaufe  the  defendant  did  not  traverfe  that/he  bad  edm" 
ni/fet^ed  any  of  the  goods  of  the  intefiate  before  adminiflratton  was  granted 
to  her.     Lutw.  889.  891.  Trin.  2  Jac.  2.     Grey  v.  Thorogood. 

[320  ]  2U  Scire  facias  by  executors  upon  a  judgment  obtained  by\hc 
teftator ;  and  upon  a  general  demurrer  it  was  infixed,  that  die 
praflice  of  tliis  court  in  fuch  cafe  is,  that  the  plaintiffs  in  the  fcire 
facias  (hould  infert  this  claufe,  (viz.)  profert  in  curia  literas  tejith 
mentarias^  &c.  which  being  omitted,  the  writ  is  not  good.  To 
which  it  was  anfwered,  that  the  pra6^ice  is  to  infert  that  claofe  at 
the  conclufion,  and  not  in  tlie  middle  of  the  writ,  and  here  it  is 
inferted  at  the  conclufion.  But  the  Court  held  both  forms  to  be 
good,  and  that  in  C.  B.  this  daufe  is  always  inferted  in  the  end. 
Judgment  for  the  plaintiflF.  Carth.  69,  70.  Mich,  i  W.  &  M.  in 
B.  R.  Bofworth  v.  Ridgley. 

22.  Debt  by  an  adtninifirator.  Defendant  pleaded  in  abatement 
that  A.  made  his  tvill^  which  after  adtnini/lration  granted  was  proved 
by  the  executor.  Upon  which  plaintiff  demurred.  And  the  quc- 
ftion  was,  if  the  plea  was  good  ivithout  the  traverfe^  abfque  hoc  that 
A >  died  intcflate?  It  was  refolved  in  this  cafe  by  the  Court  without 
any  difficulty,  that  the  plaintiff  ought  to  have  traverfed,  abfqne 
hoc  that  the  faid  A.  died  inteftate,  for  the  }lea  is  not  a  full  cof^f- 

fton  and  avoidance  of  the  plaintiff^ s  title  without  fuch  traverfe  i  for  as 
^e  plaintiff  alleges  himfelf  to  be  adminiftrator  of  A.  and  the  de- 
fendant fays' that  A.  made  his  will,  which  was  proved,  this  is  not 
an  abfolute  avoidance  of  the  plaintifPs  title,  but  only  by  argu^* 
ment  or  implication,  and  pei4iaps  the  probate  was  afterwards  re* 
voked,  or  another  will  made,  of  which  the  plaintiff  (hall  have  the 
advantage  upon  the  iflue  tried,  and  though  the  producing  the 
will  under  probate  is  conclufive  evidence  againft  the  plaintiff, 
who  cannot  prove  that  there  was  no  fuch  will,  or  that  it  was 
forged,  yet  it  is  but  evidence,  and  there  are  many  cafes  where 
what  is  lufficient  evidence  to  prove  a  thing,  is  not  fufficient  to  be 
pleaded,  as  in  trover  a  demand  and  refufal  is  fufficient  evidence 
to  be  pleaded.  Corny ns's  Rep.  156,  157.  pi.  104.  Fafclu  7  Ann. 
Landon  v.  Beffingham. 

23.  Currency  of  accounts  prevents  the  ilatute  of  limitations. 
MS.  Tab.  tit.  Limitation,  cites  28  March  1711.  OrmitonT. 
Hamilton. 

24.  In  a  fcire  fieri  inquiry ^  if  the  executor  of  A.  recovers  ajudg» 
ment  againft  B.  as  adminiftrator  of  J.  S.  it  need  not  be  exprcfcly 
ai^erred  that  A.  is  dead.  2  Ld.  Raym.  Rep.  1395.  Trin.  11  Geo. 
B,  R.  in  cafe  of  Morfoot  v.  Chivcrs  &  Ux'. 

I  a  25.  Statute 
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25.  Statute  of  limitation  was  plendcd  by  an  executor j  where  tefia'* 
tor  had  devifed  ail  his  efiatey  both  real  and  perfonal^  for  payment  of  his 
-debts.  |-»d.  Chancellor  over-ruled  the  plea  j  but  the  Houfe  of  Lords 
Ordered  it  to  ftand  for  an  anfwer,  iVith  liberty  to  except,  and 
iaved  the  benefit  of  the  plea  to  the  hearing.  MS.  Tab.  cites 
f  Feb.  1727.     Ldk  Strafford  v.  Blakewaj, 


(Z.  a.  3)  "AAion?  by  Executor  and  Pleadings^ 
And  in  what  Ca(es  it  muil  be  in  the  Debet  and 
Detin€t« 


t.   T^^BfF  againjl  adnmitjlratot'.     ^Thitpiaintiff  recovered  upon  plent 
-^^  adtnini/lravit  pleaded,  and  brought  debt  upon  the  fam4  reco-^ 

jfery  in  the  debet  dtid  dttinet^  and  therefore  took  nothing  by  his 

writ  by  awards     Br*  Adminiftfator,   pi.  17,  cites  7  H.  4^  lo. 

f  I  H.  4.  56. 
a«  ^i^re  if  he  had  recovered  upon  ne  unques  executor  pleaded^    [  321  ] 

ir  net  the  deed  of  the  te/lator.     Ibid* 

3.  Atid  fee  1 1  H.  6.  7.  36  and  37.  where  it  is  again/l  tivoy  and 
tl}e  baron  and  feme  as  executor  ;  one  and  the  feme  appeared,  and  the 
baron  not  /  flielball  not  anfweri  nor  in  this  cafe  {hall  the  other  be 
compelled  to  anfwer,  by  reafon  that  the  writ  is  in  the  debet  and 
detinety  which  is  out  of  the  cafe  of  the  ftacute,  for  it  cannot  b;: 
intended  to  charge  them  as  executors  or  adminiftrators  by  this 
form.    Per  Thirn.  Ch.  J.    Ibid. 

4.  "Where  lejfeefor  years  is  in  'arrears  of  his  rent,  and  makes  an 
executor  Of  id  di^f  9  11  the  executor  occupies  the  land,  hejhall  render  the 
arrears;  contra  if  he  waives  it  and  does  not  occupy^  Per  Afcue  J. 
Br.  Barre,  ph  27.  cites  21  H.  6.  24. 

5.  Debt  by  executors  upon  arrears  of  account  made  by  ajfignment 
ofthenfelves  after  the  death  of  the  teftator.  The  writ  was  quos  el 
detinety  and  not  debet,  and  therefore  challenged  and  much  ar- 
gued \  ic  non  allocatur,  but  the  writ  awarded  good ;  for  in  every 

'  cafe  %vhere  executors  are  compelled  to  fiame  themfelves  executors,  thi^ 
writ  (ball  be  detinet  only,  and  they  cannot  declare  upon  the  ar« 
rears  of  account,  which  account  is  due  to  their  teftator,  without 
naming  themfelves  executors,  and  therefore  the  writ  good  by 
a^rard.    Br.  Dette,  pi.  9.  cites  20  H.  6.  4. 

d*  But  nvhere  the  executors  fell  the  goods,  and  take  the  obligation  to 
themfelves  or  contra^,  there  the  writ  iliall  be  debet  and  detinet  ^ 
note  the  dlfierence.    Ibid. 

7.  In  debt  againfi  executors  for  the  debt  of  the  teflator,  if  the  writ 
be  in  the  debet  and  detinet,  it  is  not  amendable.  Per  Cur.  TheL 
Dig.  225.  lib-  16.  cap.  6.  f.  24.  cites  Mich.  22  £.  4.  21. 

5^  Executor  fliall  have  writ  oidebt  of  arrearages  of  annuity  due  to 
the  teftator  in  his  life,  and  the  writ  fiiall  be  in  the  detinet,  but  the 
'WTit  of  annuity  itfelf  is  in  the  debet,  and  fo  fee  that  debt  lies  of 
annuity  where  the  annuity  continues,  and  the  fame  law  elfewhere 
nehcxt  the  annuity  is  ex;tin£l  by  the  ad  of  the  party  himfelf,  yet 

A  a  a  debt. 


3^1 


(JtKtmtatfi. 


•  S.  p.  and 
therefore  he 
who  brings 
a^ion  of 
debt  as  ei- 
ecutor  of 


debt  lies  of  arrearages  due  before.    Br.  Executor^  pi.  i58.  cites 
2  R.  3.  22. 

9.  Debt  by  executors  (hall  be  in  the  ♦  detinet  only^  and  not  indie 
debet  and  detinet^  as  well  of  a  fum  whieh  is  due  afiett  the  death  (f 
tejlatovy  as  of  that  which  was  due  in  hij  time ;  quod  nota.  Br  EzCi 
cutor,  pi.  ].  cites  19  H.  8.  3. 

arrearages  of  rent-charge  due  to  the  teftator  by  Xhe  ftatute  31  H.  S.  the  wntihall  fKjMnei*  Btt 
faecutor,  pi.  11 9* 

Sav.130.pl.  10.  Debt  upon  an  e/cape,  and  declared  tb&i  the  plmntifas  weeutsr 
^99-^  S.^C.^  recovered  againjl  L.  and  had  bimin  execution j  tmd  the  defendants  Juf- 
fered  htm  to  efcape^  and  counted  in  this  zfkxon  sfl  the  debet  and  de* 
tinet ;  the  defendants  .pleaded  nihil  ddientj  and  found  for  the 
plaintiff.  It  was  moved^  in  flay  of  judgment,  that  the  aBion  vfos 
not  welt  brought,  for  thejirji  was  in  the  detinet^  and  fo  tins  ad'un 
grounded  upon  the  record  ought  to  be,  and  to  purfue  it.  It  was  the  opi- 
nion of  two  juftices  contra  Periam,  that  the  ground  of  the  adion  il 
they  recover  ^he  recovery  as  executors,  and  the  wrong  is  to  them  in  that  right, 
for  chis  and  therefore  the  a£lion  is  to  be  brought  in  the  detinet  only,  and 
d^^l^  fo  it  was  afterwards  adjudged.  Cro.  E.  326,  327.  pi.  4.  Pafch. 
accordingly    36  Eliz.  B.  R.     Hitchcock  V.  Skinner  and  Lacy. 

fhail  be  af. 

lets  'y  and  judgment  recovered. 


and  by  three 
barons  con- 
tra Periam 
Ch.  B.  the 
new  tort  - 
is  founded 
upon  the 
lirft  debt, 
and  when 


/ 


Jenk.  300. 
pi.  62.  cites 
S.C. 

S.  C.  cited 
Cro. J.  645. 
in  c«Ue  of 
Holman  v. 
Chate. 


Hutton  J. 
fook  a  dif- 
ference be- 
tween a  per- 
fonal  con- 
tract and  a 
c*al. 
Wkcii   80. 


11  •  In  e/cape  by  an  executor  againfl  a  gaoler  after  a  recovery  b]f 
the  executor,  the  a£lion  ought  to  be  in  the  detinet  only.  Hob.  272. 
Lancaftell  v.  Sidley. 

12.  Executor  got  Judgment  againft  his  teftator^s  debtor,  and  hid 
him  in  execution,  and  fheriiF  let  him  e/cape.  In  debt  againil^thc 
fherifF  it  ought  to  be  in  the  detinet  only,  for  though  the  judg- 
ment was  had  by  the  executor,  yet  it  was  for  a  debt  of  his  tefta- 
tor's.  Per  all  the  jullices  and  barons,  except  Hutton  J.  who 
doubted.  Cro.  J.  545.  pi- 5.  Mich.  17  Jac.  B.  R.  Reynellf. 
Lancaille. 

13.  And  in  the  fame  cafe  it  was  held  not  to  be  matter  of  fomi 
only,  but  matter  of/ub/lance,  and  not  aided  by  thejlatute^  as  it  was 
refolved,  5  Rep.  35.  in  Playter^s  cafe,  and  36.  in  WtIcot*s  cafe. 
Cro.  J.  546.  ut  fupra. 

14.  And  it  was  there  further  fiiid,  that  an  executor  rtfff  nrxr 
hava  an  aSlion  in  the  detinet y  but  where  iejlator  might  have  had  the 

fame  adiion.     Cro.  J.  546.  ut  fupra. 

1 5.  An  executor  never  (hall  be  forced  to  bring  his  a^ion  in  the 
detinet,  only  where  he  need  not  name  hinifelf  executor ;  it  was  fo  faid, 
Winch.  80.  Pafch.  22  Jac.  C.  B.  in  cafe  of  Holman  v.  Tuke. 

16.  In  debt  by  an  executor,  the  pbuntwas  on  a  leafemaiebj 
himfelf  by  incunture  to  J.  S.  as  executory  naming  himfelf  executor 
in  th^'leafe,  and  this  was  of  land  delivered  to  him  in  exeattion  by 
extent  upon  a  ftatute  made  to  his  teftator.  The  adlion  was  brought 
in  the  debet  and  detinet,  and  held  good  ;  for  it  is  ofhu  own  an- 
traBj  and  though  he  be  named  as  executoi;  in  the  contraft,  yet 
the  aftion  is  not  brought  by  him  as  executor.  See  Winch..  80. 
Holman Y.  Tuke^  a»aCro.J,  685.  S.C.  Paich.  22  Jac.  C.B. 

".    ^  .  17.  B 
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'*  'f  7«  If  eiectltor  is  fued  for  rent  behind  after  tejiator^s  deaths  upon 
a'  leafc  for'  yean  made  to  teftator,  and  by  him  left  to  his  executor, 
this  (hall  be  adjudged  and  levied  de  bonis  propriisy  for  fo  much  of 
the  profits  as  the  rent  amounted  to  (hall  be  accounted  as  his  own 
goods,  and  not  his  teftator's,  and  therefore  he  is  to  be  fued  as  well 
in  the  debet  as  in  the  detlnet.     "Went.  Off.  Ex.  19I. 

1 8^  &  if  any  thing  delivered  to  or  detained  by  teftator  come  to  his 
hands^  andexecutqrjtill  detains  the  fame  after  demandy  and  be  there- 
upon fued  in  an  action  of  detinue  \  for  this  is  his  own  a£t.  Went. 
Off.  Ejr.  192. 

19.  Debt  agoittfi  an  executor  on  a  leaf e  to  the  teftator.    iRefolved,  Stf.  nS. 
that  where  fart  of  the  arrears  demanded  were  due  in  the  time  of  the  ^*>™''fl»  ^• 
teftafTTy  and  part  after  his  deceafey  the  aftibn  in  the  detinet  was  cur/?d^*5' 
good  for  the  whole,  as  well  as  if  all  had  been  due  after  the  death  f<ire  vuit.-« 
of  the  teftator ;  and  that  aftar  a  verdidl,  quod  non  detinet,  the  ^**'*  ^^* 
land  (halt  not  be  intended  of  any  value,  as  it  is  well  known  in  s**p!'an*4 
thefe  times,  in  many  places  lands  have  been  of  no  value,  yet  the  ^heo  his 
executor  is  liable  to  the  rent  as  far  as  he  has  affets ;  and  clearly,  f ^^^  ^''' 
if  he  has  aflets,  he  cannot  waive  his  term.     Per  Roll.  All.  76.  wVn^c  the  ^ 
Trin.  24  Car.  B.  R.     Comiih  v.  Cawfey.  poffeffion, 

giving  no- 
tice to  the  rcverfioncr  \  ]ret  this  he  fays  he  leaves  a  quan-e,  though  his  opinion  is  fiich» 

20.  In  debt  againft  an  executor  on  leafe  for  years  arrear  in  his 
§Hvn  timey  the  defendant  demurred  fpecially,  becaufe  it  was  in  the 
debet  and  detinet,  and  per  Cur.  it  is  good  both  ways  ;  and  judg- 
ment for  the  plaintiff.     2  Keb.  788.    pi.  24.   Trin.  23  Car.  2. 

'  Temple  v.  Foreft. 

2 1 .  In  debt  again fl  the  defendant,  adminiflrator  as  the  ajpgnee  of 
T.  aftier  verdift,  Simfon  excepted  in  arreft  of  judgment,  that 
though  an  aClion  lieth  in  tlie  debet  and  detinet,  by  reafon  of  taking 
of  profits,  yet  the  adminiftrator  is  not  chargeable  as  alFignee,  fed 
non  allocatur,  this  being  but  the  mif-titling  of  the  declaration, 
which  being  by  billy  and  not  by  original,  the  adminiftrator  or 
executor  is  quodam  modo  affignec  ;  and  'judgment  pro  quer. 
2  Kcbl  819.  pi.  27.  Mich.  23  Car.  2.  B.  R.  Sewell  v.  Young. 

22»  If  an  execiitor  ajftgns  over,  he  may  ftil!  be  charged  for  rent  in    [  323  J 
tbedetinety  if  he  have  aflets,  but  not  in  the  debet  and  detinet,  but  for 
the  time  that  he  occupies.    Freem.  Rep.  338.  Trin.  1673.     Boulton 
V.  Canon. 

*23.  ^.%.leffee  for  years  rendering  rent y  ajfignsy  and  dies;  \i\%  exe^^ 
tutor y  if  he  hath  affets y  may  be  charged  in  the  detinet y  or  in  covenant ; 
if  there  be  a  covenant  to  repair,  or  not  to  affigny  the  executor  is 
chargeable  after  aflignment,  but  not  de  bonis  propriis.  Adjor- 
natur.  Frcerft.  Rep,  338,  in  pi.  417.  Trin.  1573.  ^^  ^^^^  of 
Boulton  y.  Canon. 

24.  An  aSion  of  debt  in  the  debet  and  detinet  was  brought  Vont.  171. 
etgainfl  an  executor  of  a  leffeefor  yearSy  and  he  pleads  that  before  the  ^'  ^'  ^"^ 
aftton  brought  he  hadyi//A>  adminifleredy  and  thai  his  term  was  ^/^  defendant* 
Ufs  value  than  the  renty  ana  that  he  bad  offered  to  furrender.    Quaere,  waived  the 
whether  if  a  rent  be  of  greater  value  than  the  land,  the  executor  """'r I- 
Ihali  be  charged  in  debet  and  detinet  ?  and  it  fecmed  he  fliall  not,  ^\^j,%\z] 

A  a   3  but  ^at  the 

rent  exceed-* 
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ed  theralae  l)ut  fhall  be  charged  in  the  detinet  only,  for  diere  the  judgment 
**^d*!cricd^*  will  be  de  bonis  teiVatoris  only.  Frcem^  Rep.  393,  394.  pL  5KK 
upon  the      Pafch.  1675.     Boulton  V.  Canon. 

tender  of  ^       • 

a  furrender  which  wis  oothing  to  the  pu-|Mife,  Judgment  was  giTcn  f>r  the  pUintiiT.— — 3  Kcb.  493* 
p).  38.  S.  C.  Sc  S.  P.. adjudged  tor  the  pUintift  mfi.  Poltocf.  115  to  134.    Bottom  v.  Carbaa. 

S*  C.  ar^ued^  aod  judgment  lor  the  (Uaiocifl:'. 

25.  Wlien  a  lejpe  for  years  dies^  and  his  executor  enters^  it  is  m 
the  eIe£lion  of  the  IcfTor  to  charge  him  either  as  executor  in  the  de^ 
tinet  onhy  or  elfe  as  he  takes  the  profits  (and  is  as  it  were  an  alTignee) 
in  the  debet  and  detinet ;  and  if  he  charges  him  in  the  detinet  only, 
judgment  fhall  be  de  bonis  teflatoris.  Per  Hale  Ch.  J.  Fiecm^ 
Kep.  337.  pi.  417.  Trin.  1673.  in  B.  R.  Anon. 

25.  Debt  was  brought  in  debet  and  detinet  againft  an  admini- 

ftrator^^  rent  incurred  upon  a  term  for  years  in  his  own  time,     Hc 

pleads  fully  admini/Icred,   The  plaintiff  demurs.   But  it  was  ftgrced, 

that  if  an  executor  brings  an  action  of  debt  for  rent  upon  a  leafe  made 

by  the  teftatory  it  mufl  be  in  the  detinet  only ,-  but  if  an  executor  inake& 

a  leafe  himfelf,  it  muft  be  in  tlie  debet  and  detinet.     Freenu 

Rep.  171.  pi.  183.  Trin.  1674.  C.  B.  Sackvillv.  Evans. 

a  LcT.  109.       26.  It  was  held  per  Cur,  that  an  aflion  of  debt  upon  a  hwtd 

fudged  ac-     would  not  He  againft  an  executor  in  the  debet  and  detinet  upon  a 

cordingiy  in  bare  ft*ggeftion  of  a  devq/iavit ;  but  otherwife  it  is  ^  ii  judgment, 

debtona      Ficem.  Rep.  458.  pi.  623.  Mich.  1677.  Ent  v.  Withers* 

if  the  adion  is  brought  on  a  judgment,  and  counts  of  a  devaftavit,  it  lies  wcU.>-^S.  C.  dted  Lev.  147* 
in  cafe  of  Corey  ▼.  Tbinne,  that  it  lies  not  in  debt  on  an  obligation.  ■  \  Lev.  145.  S.  C»  cited  faf 
the  Aamc  of  £aft  ▼.  Withers  as  adjudged  accordingly. 

27.  A.  pojfejfed  of  a  term  for  years  males  an  under-leafe  for  part 
of  the  yeaiSy  referving  a  rent,  and  makes  his  executor  and  dies. 
His  executor  brings  an  aBionfor  the  rent  in  the  debet  and  detinet  | 
and  after  verdi£i  it  was  moved  in  arreft  of  judgment  that  it  fliould 
have  been  in  the  detinet,  for  that  the  rent  is  incident  to  the  rcver- 
fion,  and  that  he  hath  tlie  reverfion  as  executor,  and  therefore 
the  a£lion  Ihall  be  intended  to  be  brought  as  executor,  and  fo 
ought  to  be  in  tlie  detinet  \  but  the  Court  faid,  of  fuch  things 
as  lie  in  manual  cccupattony  or  whereof  manual  occupation  had) 
been  had,  as  goods,  &c.  the  executor  is  not  bound  to  name  himfAf 
executory  and  then  it  will  be  good  in  the  debet  and  detinet,  but  far 
a  chofe  in  aBion  it  iliall  always  be  in  the  detinet,  for  that  till  it  be 
recovered  it  is  not  afTets,  and  for  this  he  (hall  always  name  himfclf 
executor;  but  a  leafe  for  year&is  afiets  in  the  hands  of  the  execu- 
tor for  the  whole  leafe  at  nrft,  therefore  he  need  not  name  htmfelf 

r  324  3  executor ;  but  if  he  doth  name  himfelf  executor,  he  muft  then 
fay  detinet  only,  thereforejudgment  forthcplamtiffnifi*  S^un.  5, 
Mich.  33  Car.  2.  B.  R.  Prattle  v.  King. 

28.  Debt  againft  the  defendant  admuiiftrator,  and  declares  up^ 
a  detmfe  to  the  inteftatefor  1 29  /.  due  in  the  life  if  the  inieftaie  in  tie 
detinet y  and  for  64L  in  his  own  time  in  the  debet  and  detinet  ^     The" 
defendant  demurred  j  and  adjudged  the  a£tion  did  not  lie  to 
charge  him  in  the  detinet  for  partj  and  the  debet  and  detinet  for 

the 
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the  other  part,  which  requires  fevcral  judgments,  viz.  de  bonis 
propriis  for  the  arrears  in  his  own  time,  and  de  bonis  inteflati  for 
the  arrears  due  before  his  death,  and  the  fevering  of  the  faid  fums 
in  the  declaration  is  not  fuflicient,  but  he  ought  -to  have  feveral 
adions.  3  Lev.  pi.  74.  Mich.  34  Can  2.  C,  B.  Salter  v.  Cob- 
bold. 

29.  Whether  debt  by  executor  for  an  efcape  of  one  in  execution  of  J*^*  ^^^7* 
a  judgment  of  the  tejlator  in  the  debet  and  detinet  be  helped  by  ver-  g/c.  tL' 
did  ?  adjornatur.     12  Mod.  565.  Mich.  13  W,  3.  in  the  cafe  of  Coartfown- 
H6lden  v.  Sutton.  «*  '»**^ '« 

w^s  not 
jood,  nor  aided  by  the  ftatute  f  6  &  1 7  Car.  2.  cap.  8.  becauff  it  would  alter  the  aiUire  of  vat  adioa, 
iad  therefore  the  right  was  not  tried  \  end  judj;ment  Hayed  nUiy  &c. 

30.  If  an  executor  has  a  term,  and  the  prcmlfes  are  oflefs  value 
than  thi  rent  refe rved  thtrtoriy  in  an  a6lion  brought  againft  him  in 
the  debet  and  detinet,  he  may  plead  thefpecial  matter^  viz.  that  he; 
has  no  ajjets^  and  that  the  land  is  of  lefs  value  than  the  rent,  and  de« 
mand  judgment  if  he  ought  not  to  be  charged  in  the  detinet  tantum. 
This  Holt  Ch.  J.  faid  was  his  opinion,  and  that  Hale  was  of 
the  fame  opinion,  and  it  was  but  reafonable,  becaufe  an  exe- 
cutor could  not  waive  for  the  term  only ;  for  he  muft  renounce  the 
cxecutorihip  in  toto  or  not  at  all.  i  Salk.  297.  pi.  6.  Pafch. 
1 1  W.  3.  B.  R.  Billinghurft  v.  Speerm^n. 

31.  Debt  was  brought  in  the  debet  and  detinet  againft  the  de« 
fendant  upon  a  judgment  had  againft  him  as  adminiftrator^  andfug-^ 
gejls  a  devaftavit  committed  by  him.  The  defendant  pleads  that 
the  plaintijtfued  againft  him  as  adminiftrator  and  obtained  judgmetu^ 
and  that  afterwards,  and  before  this  aSiion  brought ^  the  adminiftration 
committe4  was  repealed,  and  committed  to  one  Law^  to  whom  he  paid 
the  refidue  of  the  goods  of  the  intejiate,  having  firji  Jatisfied  himfelfof 
7.0  L  which  the  inteftate  owed  the  defendant  for  wages.  '^Thc 
Court  took  exception  to  this  pleading,  becaufe  the  defe'ndant  did 
not  traverfe  the  devaflavit ;  for  without  wafte  the  defendant  coul4 
not  be  charged  in  the  debet  and  detinet,  and  this  is  the  ufual  way 
of  declaring  fince  the  20  Car.  2.  and  cites  Wheatly  v.  Lane. 
I  Sand.  2i6.  i  Lev.  255.  So  they  defired  Serjeant  Hall  to  take 
time  to  confider  of  it  -,  for  the  gift  of  the  a£^ion  is  the  wafte, 
which  you  fliould  traverfe ;  but  if  the  faft  be  with  you,  perhaps 
we  may  allow  you  to  amend  your  plea  upon  pavment  of  cofts  4 
therefore  you  do  well  to  confider  of  it.  HoltOj  Rep.  46,  47. 
pi.  II.  Mich,  5  Ann.  Bonner  v.  Underwood. 

32.  Debt  on  a  bond  againjl  an  executor  as  executor  muft  be  in  the 
detinet  tantum.  Trin.  1 1  Ann.  B,  R.  Copplcftone  v.  Clowter. 

33.  Debt  on  bondffycn  to  th(  executors  ojA.for  a  debt  by  JimpU 
contraB  due  to  A.  Declaration  was  quod  defendens  cognovit  fe 
4lebere  to  them  as  executors  of  A.    Upon  demurrer  exception  was, 

that  it  ought  to  have  been  in  the  detinet  tantum,  not  debet  and 
detinet.  Sed  Cur.  contra,  for  the  executors  may  fay,  you  are  in- 
debted to  me  by  bond,  and  you  detain  it  from  me,  but  if  bond 
were  to  the  teftator,  they  could  only  fay  that  it  was  detained. 

Tjip.  3  Geo,  B.  R. 
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(Z.  a.  4)     In  ^hat  Cafes  he  muft  name  himfelf  * 

Executor. 

Br.  £xecu.    I,  |F  the  Ordinary  commits  the  adminiftration  to  the  exeattors  upon 

dt^t'c""  refufal  by  them  before  that  4key  have  adminifleredy  they  (hall 

be  impleaded  by  names  of  adminlftrators ;  contra  if  it  be  after  the 

adminiftration ;  for  then  tbe  refufal  i$  void.  Br.  Ordinary,  pi.  13, 

cites  9  E.  4.  33. 

a.  If  executors  q/pgn  auditors^  and  the  bailiff  is  found  in  arrearages^ 
0  and  the  executors  bring  oHion  of  debt  upon  toe  arrearages  of  account^ 

they  (hall  be  named  executors,  though  they  aifign  the  auditors  \  per 
Keble.  Br.  Executor,  pi.  170.  cites  2  H.  7.  15.  aud6H.  7.  6. 

3.  Contra  where  ej^ecutors  bring  trefpafs  of  goods  of  their  tefiator^ 
taken  out  of  their  poffeffton^  there  they  need  not  be  napied  executors^ 
Ibid, 

4.  So  in  afkion  of  detinue  brought  by  them  of  their  own  bailtnent. 
Ibid. 

5.  Or  aflion  of  account  againfl  their  own  bailiffs  there  they  need 
not  be  named  executors  \  note  a  diverfity :  for  in  the^ne  cafe  th^ 
thing  is  a  chafe  en  aBion  which  never  was  ip  their  poflei&on,  and 
in  the  other  cafe  it  was  by  reafon  of  their  proper  poffejfion-  Nota 
bene.    Ibid, 


(Z.  at  C)    Pleadings  in  A(5tion$  againfl  Admini^ 

flrators. 

Alleging  by  Vrhom  the  Adminlflration  was  granted. 

Br.  Admi-    j^  TxEBT  againft  admiitiftrators,  iiTue  was  taken  that  the  adw^ 
/e.^cita  "^  niftraticn  was  not  committed  to  him  by  the  ordinary^  and  hcW 

S.  c,  good  iflue.    Br.Negativa,  &c.  pi.  9,  cites  7  H.  4,  10. 

2.  Debt  againfl  an  adminijl rater.     The  plaintiff  is  not  hound  to 

punt  that  the  admini/lration  was  committed  to  the  defendant  by  the  erdi* 

nary  ;  quod  nota  \  by  which  he  was  compelled  to  anfwer.    Others 

wife  it  feems  where  the  adminifirator  is  plaintiff.  Br.  AdmimltratOTj 

pi.  22.  cites  6  H.  5,  6. 

s.  P.  for  3.  Deot  againft  adminiftrator,  and  counted  that  the  abht  of  W% 

if  he  be  not  ordinary  thercj   committed  the  adminiftration  i  iAicon  demanded 

therc,"bc      judgment  of  the  count,  bccaufe  he  did  fotfiew  how  the  etibot  i^ 

m^y  iaythac  ordinary  there :    and  non  allocatur.    3r.  County   pi.  25,    cites 

another  is        '^r  H.  6.  a6. 

there,  abfque  hoc  th?t  the  abbot  is  ordinary  thcie,  per  Moi!^  aa  wbett  a  ^ill  sxteads  ioto  two  diocsfest 
&c,     Br.  Adminiftraorj  pK  9.  dtoB  S.  C. 

Br.  Coont,       -4.  Admtmftrator  in  his  counf  ought  toAsfiu  in  what  j^e  the 
pi.  21.  utei  admimftration  was  committed  to  him  f  per  opioionem  Curiae*     Coft- 

'  txa' 


tn  of  executors ;  for  a  man  may  be  executor  without  making,  as 
dc  fon  tort  demefne.    Br.  Adminiflrator^  pi.  8.  cites  35  H.  6.  31. 

5.  In  debt  againft  adndmjlratory  it  is  no  plea  that  the  adtninifiratiou 
was  committed  to  him  hy  the  archdeacon,  abfyue  hoc  that  it  %uas  com" 
mitted  to  him  by  the  hijbop,  nvithout  Jhenving  honu  the  archdeacon  has 
power  to  do  it,  by  which  hejbewed  how  the  archdeacon  and  his  prede^ 
cejhrs  have  had  this  authority  time  out  of  mifui,  tihfque  hoc,  ut  uipra  \ 
judgment  of  the  writ ;  and  no  plea  if  be  badwot  taken  the  ahfque  hoc  s 

quod  nota';  by  which  the  plaintiff*  maintained  his  writ  that  it    {[  326  3 
was  committed  by  the  bifliop.     Br.  Adminiftrator^  pL  31.  cites 
37  H.  6.  27,  28. 

6.  It  is  a  good  plea  that  the  adminiftration  was  committed  to  ; 
hin\  hy  another  hi/hop,  and  not  by  the  bijhop  by  ivhom  the  plaintiff fu^ 

pefes :  judgment  of  the  writ.     Br.  Traverfe    per^'&c.   pL  i4i« 
cites 37  H.  6.  27,  28. 

7.  In  debt  by  adminilbrators,  the  defendant  faid,  that  the  deceofei 
nU/de  executors  who  adminijlered,  and  it  was  adjudged  that  he  ought 
to  fay  further,  ahfque  hoc  that  he  died  intejlate,  Br.  Traverfe  per^ 
&c.  pi.  181.  cites  4  H.  7.  13. 

8.  Where  a  man  declares  on  an  adminiftration  committed  of  all  Cn>.E.To«« 
the  goods  in  Kent  and  Suffex  hy  the  archhifhop,  ivithut  faying  how,  ^  ejj^""* 
either  as  ordinary,  or  hy  virtue  of  his  prerogative ;  this  was  held  to  1.  R.  Lacf 
be  a  material  exception.     But  it  being  afterwards  alleged  that  all  ^^^^  Smith 
the  precedents  hi  this  court  and  in  C.B.  are  fo  in  general,  without  fn  adiSJ! 
fliewing  how,  vtA  becaufe  they  would  not  chatige  the  precedents,  ftistkm 
dicy  difallowed  the  exception.     Cro.  E.  6.  pi.  2.  Trin.  24  Hiz.  «'^^  ^y 
C.B.    l3orreli  V.  CoUins.  ^rf^" 

KAop  of  PeCetlxM-ough,  without  ikewing  that  he  was  ordinary  of  the  place,'  or  that  the  glinting  of  ad* 
miniftratioii  did  belong  to  hint  aod  thiffa^et  wdi^  was  alleged  in  arreft  <lf  judgmenti  y^t  bi:  xeatfbo  of 
|e?eni  precedents  the  plaintiff  had  judgment.  >■  ■  S.  C.  ciieU  1  Saljc.  41.  per  Cwr. 

9.  An  admimftratar  declaiedoa  an  adminiftration  granted  to 
him  per  W.  L.'  vicarium  gefieralem  in  fpirifualihi/s  epifcopi  Roffen*,^ 
without  faying,  loci  iftius  ordinarium,  and  held  well,  for  fuch  a  vicar 
amounts  to  a  chamcellor ;  for  in  troth  the  chancellor  is  vicar-rge- 
neral  to  the  biihop.  Leon.  312.  pi.  435.  Mich.  32  Bliz.  CB, 
Gillam  v.  Lovelace.  . . 

10.  In  a£lion  brought  by  an  aaminiftratori  Ivd  did  Mtfhe^o  in 
whot place  adrmnifhution  was  granted  to  him  t  yet  thede^aritioa  is 
good)  but  ft  would  not  be  go6d  iii  a  bar.  Cro.  &•  283*  pL  5^ 
Trin.  34  Eliz.  B.  R..    Piers  v.  Turner. 

ij.  Jin  z6xtADa&rztox  declared  on  an  admitufiration pit  Ani^^w  Mo.  367* 
Vane,  facra  tbcolopa  doBorem,  and  did  not  fay,  loci  t/Uus  cfrSmtrium,  '■  pi«  5<3f* 
or  otf  dejure  pettinuit;  and  becaufe  it  was  in  a  declaration  which  ^^^j^^ 
ought  to  be  certain^  and  he  is*  not  a  biihop,  nor  f^ch  a  perfon  as  vcrfed* 
may  be  intended  to  be  the  ordinaryi  the  judgtifent  Was  reverfed. 
Cro.  £•  431  f.  pi.  39*   Mich,   37  &  38  £^iz,   B^R,    Morgan  v. 
Williams, 

12.  The  fdaintiff  declared  on  an  adminiftratt<m  committed  to 
him  by  the  dean  of  Litchfield,  ^tnddid  not  fay  by  what  authority,  nor 
thfft  it  wij  kd  illius or^n^ristif  andthis  was  held  ill » for  tie  Court 

intends 
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intends  not  his  authority  j  it  being  fpedal^  nvitbotit  Jbeujifig  it ;  tut  in 
^^fi  of  ^  ^i/^9  '^  Jl^oli  be  intjendedy  and  fo  are  the  precedents ;  but 
in  a  bar  or  replication  it  is  vitious.  Cro.  £.  791.  pL  34.  Mich. 
42  &  43  Eliz.  C.  B.'    Temple  v.  Temple. 

13.  Debt  by  an  adminiftrator.     The  plaintiff  *r&r^rf  that  the 

admini/lration  was  committed  to  him  by  the  bi/hop  of  St,  DavitPs^  but 

faith  not  loci  illius  ordinarius^  nor  cut  adminiftratio  pertinct^  yet  the 

Court  faid  it  is  intended  that  he  is  ordinary,  unlefs  adminiltration 

be  alleged  to  be  committed  by  one  who  hath  a  peculiar  jurif- 

diAion.     Cro.  £.  S79.  pi.  9.  Pafch.  44  Eli2.  B.  R,     Skidmorc 

V.  Winfton. 

|J«^i.caei       j^^  K  judgment  on  debty  gvrtn  againjt  an  adminiftrator^  was  re- 

Vct-'lntrau  vcrfcd  by  error,  for  tliat  it  was  mtptwed  by  the  plaintiff  by  nvhom^ 

300.  3<n«     nor  by  tuhat  authority  the  adminiftration  was  committed;  for  as  well 

^rindw?*     **  ^^  takes  conuzancc  that  he  is  adminiftrator,  he  may  take  conu^ 

cafe  there,     tance  by  whofe  means  he  is  adminiftrator,  for  otherwife  he  may 

HiM.ziCar.  charge  him  as  executor  of  his  own  wrong.     Cro.  J.  10.  pi.  13. 

r^lfi\.    Pafch.  I  Jac.  B.  R.     Wade  v.  Atkinfon. 

Buly,  in  which  the  defendant  demurred,  becaufe  the  plaintiff  did  not  fliew  the  name  of  *  him  wlid 
granted  the  adminiftration  to  the  defendant,  the  Conrt  heid  that  the  allegation  in  the  declaratioo  that  ad- 
Qiiniftratlon  was  committed  to  the  defendant  debita  juris  forma  was  fujicient  without  fliewiog  hy  wha( 
ordinary  ;  and  judgment  for  the  plaintiif. 

Palm.  97-  15.  As  to  making  profert  of  the  letters  of  isfc.  not  granted  by  the 

▼  Trud!"  metropolitan  or  bi(hop,  but  which  are  granted  by  the  mrcbdeaeonm 
feoA.  s'.  c.  in  peculiars^  thofe  granted  in  peculiars  muft  fet  forth  that  the 
adjudged  ac  grantor  IS  loci  illius  ordinariusj  for  it  cannot  be  intended  that  they 
»*m!o!?  6  cT  ^^^^  ^'^y  authority  unlefs  it  be  ihewn  ;  but  it  is  otherwife  of  thofe 
Hiiu  27  ^  granted  by  the  archdeacon,  for  he  is  oculus  epifcopi,  Sc  de  jure 
»8  Car.  1.  ordinario  he  is  to  commit  adminiftration.'  Cro.  J.  556.  ph  ao. 
fdjudged'^'  Mich.  17  Jac.  B-  R.  Chiberton  v.  Trudgeon. 

accordingly  per  tot.  Cur.  that  the  adminiftration  being  granted  hy  the  blfliop's  official,  the  decbratioa 
Dced  not  /i^y  loci  illius  ordinariuS|  buc  otherwife  in  th^  ca^  oC.a  p<culiv« 

'  .  16.  In  a  declaration  it  is  not  necejfary  iofhew  by  whom  letters  (fad" 
mniftration  are  granted^  or  to  fay  theft  they  were,  granted  to  him  by 
cui  pertinuit  or  per  loci  illius  orflirfarium  ;  but  in>  a  plea  in  bar  it  is 
ctherwife,  for  this  is  not  the  caiife  of  the  a£lion  and  cSkGt  of  die 
fuity  but  to  (hew  they  have  been  ia  thefpiritual  court ;  fie  di£him 
fuit.  Sty.'282.  Trin^  1651.  B.  R«  in  cafe  of .  Maxihal  v.  Led^ 
ibam. 

17.  If  an  adminiftrator  bring  an  aOion  againft  an  mdndntftrator  it 
is  not  neceffaryfoT  the  plaintiff  to  fhew  by  whom  the  letters  ifadnnm* 
flratim  were  granted  unto  the  dfendant :  but  he  muft  fhew  by  whom 
the  letters  were  granted  to  binfelf  to  entitle  himfclf  to  the  aAioOt 
for  if  it  appear  not  to  the  Court  that  he  is  adminiftrator,  he  can- 
not fue  by.  that  name;   per  Glyn   Ch.   J.      Sty.  463,  464. 
Mich.  1655.  in  cafe  of  Ingram  v.  Fawfet. 
441^^.0.        '*•  ^^  declaration  by  adminiftrator,  want  tf  alleging  by  whom 
the  Court      adminiftration  was  committed  is  cured  by  pleading  nm  efl  faQum^ 
kddthat  the  (which  admits  the  plaintiff  jto  .be  a  good  adminiftrator),  and  byo, 

vtrdiS 


virJtS  by  the  16  &  17  Car.  2.   cap.  8.    i  ^Ik.  37.  jl.  5.  Hill.  McndMc 
12  W.  3.  B.  R.  Gidley  v.  "WUIiams.  ta  ihSf^ 

CQi«d  dl  the  faults  in  the  decUracion,  and  judgment  for  the  plaiiitiflF>  which  wat  affirmed  on  writ  of 
error  ;  and  wichoot  doubt  if  it  bad  not  been  aided  by  the  plea,  yet  it  Would  have  been  wc^i  by  the  ftatute 
of  s6  &  17  Car.  i.  Ld.  Raym.  Rep.  634.  S.  C.  and  jodgment  for  the  plaintiff,  but  pertot« 

Cor.  Che  want  of  ihewing  that  die  adminsftrmtion  was  granted  wouid  have  bees  ill  on  deouixrer* 

1 9.  In  afcufac^  by  aiminiftrator,  he  tnufi  produce  its  letters  of  at' 
minlflraUon  as  well  in  this  court  as  in  C.  B.  and  though  the  admiftp* 

^ration  be  committed  by  the  ordinaryy  yet  when  there  is  an  appeal  from 
the  delegates y  the  entry  is  always  that  it  is  committed  per  Dom,  Reg^ 
&c.    2Keb.  47*  pi.  104.  Pafch.  18  Car.  2.  B.  R.  Holt  v.  Len- 

thall.  ..." 

20.  An  adminiftratoT  declared  on  an  admmiftration  committed  to  S>d  sps-  iU^ 
bim  by  R.  B.  archdeacon  of  Norfolk  ^  and  did  not  fay  loci  iftius  ordina^  |'  p*  held 
rium^  nor  cui  de  jure  per tinet  to  grant  it,  and  held  good,  as  well  as  accoi^ingJy, 
in  the  cafe  of  a  biihop.     For  the  archdeacon  u  oculus  epifcopi.  per  Cor. 
And  per  Twifden  a  declaration  is  good  without  faying  loci  illius  ^^n**!  ^ 
ordiuariuniy  becaufe  he  produces  the  letters  of  adminiftration^  For  the 
but  othcrwife  in  a  bar.    Lev.  193.   Mich.    18  Car.  2.  B.  R.  iaw  takes 
Dring  v:  Rcfpafs.  ~t^f  ~ 

beiAg  a  publick  ordinary.  Sty.  54.  Mich.  23  Car.  B.  R.  in  cafe  of  Bmnet  v.  Bird* 

2 1 .  An  adminiftrator  btought  a  bill  to  difcover  and  have  an  account 
•ftbe  inteflatt^s  eflate  ;  the  defendant  j^/radl^J  tlmi  thefuppofed  intefl-^ 
ate  made  a  nuneupative  will,  and  atioiher  perfon  executor ^  whom  he 
named  in  his  plea,  to  whom  only  he  was  accountable,  and  not  to    C  328  ]] 
the  plaintiff  or  any  other,  but  decreed,  that  though  there  was  fuch 

a  nunaipative  willy  yet  it  was  not  pleadable  againfl  an  adminiftrator 
before  it  was  proved^  and  fo  the  plea  was  over-ruled.  Chan« 
Cafes,  192.  Hill.  22  &  23  Car.  2.  Verhorn  v.  Brewin. 

22.  In  debt  by  an  adminiitrator  he  declared  on  an  admini/lration  Sid.  30s.  la 
granted  per  Ufirolum  Regem^  &c.  iintbout  faying  debiio  mcdoy  &c.  ad»  P)'JJ*  *•  ^* 
judged  good ;  becaufe  the  king  has  univerfal  jurifdi£lion  here.  Cur.  «^ 
AUen,  53*  Pafch.  24  Car.  B.  R.  Hobfon  v.  Wills.  have  been 


23.  The  defendant  fet  forth,  that  admhiiftration  was  granted 
to  her  by  the  commijfary  of  the  bifhop  of  Litchfield y  legitime  conflitutumy 
and  held  good  5  for  in  luch  cafe  it  is  the  fame  thing  as  if  granted 
by  the  bifhop  himfelf.  And  the  difference  is  between  a  peculiar  jurif 
diBfton  and  the  authority  of  the  chancellor  or  commijfary  of  the  bifhop* 
IjUtw,  9.  Mich.  36  Car.  2.     Walford  v.  Smitli. 

44.  In  covenant  brought  by  a  lejfor  againfi  the  adminifrator  of 
kffkef  exception  was  taken  to  the  declaration,  becaufe  it  did  not  aU 
lege  by  whom  the  letters  of  adminiflration  were  granted  to  the  defendant y 
and  what  authority  the  grantor  had,  Scd  non  allocatur  ;  for  the 
plaintiiFwho  is  a  granger  need  not  fliew  it,  though  an  admihiilra- 
tor  wha  is  a  plaintiff  ought  to  fliew  it.  Latw.  297.  301.  Hill. 
%  he  1  Jac.  2.  Knight  v.  Greenes. 

25.  An  adminiiirator  declared  on  an  adminiflration  de  bonis 
non  granted  to  him  by  thejleward  of  the  manor  of  Mansfield^  &c.  an 
^ommiffo  adminifirationis  illius  de  jisre  pertinuit^  and  concludes  with 

a  pro« 
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a  proiert  Iric  in  curiae  and  this  was  held  good.   Lutw.  406.  40& 
Hill.   I  &.  2  Jac.  2.*    Burbridge  v.  Clayton. 

26.  The  plawtiff  entitles  hitnfelf  as  adminifirator^  |he  defendant 
pleads  the  plaintiff  is  not  adminijlrator  ;  it  was  objeSed  this  is  a  ne- 
gative plea.  Per  Cur.  allow  the  plea  ;  it  is  a  good  plea  in  abater 
ment7X\7cw.     Vern.  473.  Mich.  1687.  Winn  v.  Fletcher.    . 

27.  An  a£^ion  againft  an  adminiftrator,  and  not  Jbe%sm  in  the 
declatation  that  letters  of  adminiflration  were  committed  to  him  ^  and 
this  was  held  by  the  Court  incurable.  For  though  they  need  not 
Ihew  by  what  authority  they  were  committed,  yet  it  is  neccflaiy 
to  fet  forth  that  adminiftration  was  committed  to  charge  him  with 
the  a£lion.  Otherwife  of  an  executor  \  it  is  not  neceflaty  iojbevf 
he  proved  the  m/ill,  becau'fe  an  a£tion  lies  againft  him  before  pro- 
bate.  2  Vent.  84.  Mich,  i  W.  &  M.  in  C.  B.  Bradon  v.  Lifter. 

Sbowr.  355*  28.  Adminiftrator  brought  debt  for  rent  due  in  the  life  ffthe  intefl^ 
?'^'  *"*  ^''>  andj/lr7t««/  that  adminiflration  vms  granted  to  him  hy  the  offtciml 
iffiriDcdfor  of  the  prebendary  of  Br ainpton  et  peculiaris  jurifdiBionis,  After  ver* 
the  plaintiff.  di£^  it  was  moved)  that  it  being  a  peculiar,  the  plaintiff  ought  to 


^*^c  ^^^^  fliewn  by  what  authority  ^  to  which  it  was  anfwercd  that  it 

it  is  cured  *  JS  ///  on  demurrer^  but  it  is  now  aided  by  verdiH*     Adjudged  for  the 

fcythcvcr-  plaintiff  by  three  judges,  Holt  dubitante.     Comb.^  196.   Trin, 

if  fhUTte  4  W.  &  M.  in  B.  R.  Mafon  v.  Hanfon. 

17  Car.  3.  and  it  wae  held  {xfert  that  fUtute  that  in  an  aftiSn  by  an  admmiftrator  omittijig  pnArt  hk 
\a  curia  liceras  adminiftrationis  was  good  ^fter  a  verdi^,  and  U^  judgmeot  was  affirmad. 

29.  Trover  was  brougTit  by  an  admini/lratorj  and  upon  not  guiltr 
pleaded 9  verdidk  was  for  the  plaintiff^,  and  it  was  moved  in  arreft 
of  judgment,  becaufe  letters  of  adnuniflration  were  notfhe^am  to  be 
granted  hy  the  ordinary  or  his  ofBdal,  or  other  perfon  having  au- 
thority from  him,  but  only  per  A*.  B.  dodorem  per  epifcopum 
Ciccftrenfem  legitime  conftitutum,  i.e;  the  bifliop  had  made  bim  a 
C  329  ]  dotkor,  but  he  does  not  fay  that  he  was  official^  or  any  other  of- 
ficer of  the  bxihcp,  as  archdeacon,  &c.  non  allocatur  \  for  though' 
he  had  not  ihewn  any  adminiftratton  at  all,  yet  it  is  good  after  a 
verdi£l  as  it  is  ruled.  Sty.  262.  and  it  was  adjudged  for  the  plain- 
tiff. Skin.  551.  Mich.  6  \V.  &  M.  in  B.  R.  Chcelcborough  v. 
Linton. 
Coaayna's  3c.  Debt  on  a  bond  as  adminiflrator ;  the  plaintiff  in  his  count 

Rq».  17.  pi.  f^yg  jj^at  adminilbation  was  committed  to^him  per  fn  5.  offUiaP  deca^ 
kick's  cafe.  ^'  Siirum  loci  ilUus  ordinar^  Icgitiwe  con/lituf  cui  adminiftratio  dejttrt 
s.  c.  and  pcrtinuity  luithout  faying  ad  tunc  pertinmt  y  he  does  not  fay  how 
Wnfwh  conltitut',  and  lield  good  notwithftanding,  la  Mod.  100-  Mi(Ju 
89  the  plain-  8  W.  J.   Trudock  V.  Uartfield. 

tiff  fet  forth 

that  admm'iftratlon  was  gfantcd  by  the  official  of  the  dean,  to  whom  of  right  getting  admlzuftntioa. 

Ice.  belonged. 

3K  Want  of  Jhevjing  by  whom  adminijlration  nvas  commtteJ  u 
naught  upon  demurrer  /  for  it  might  be  a  peculiar,  and  then  it  inttlb 
be  averred^  cui  adminiftrationis  commiflio  de  jure  pertiniiit.  And 
there  is  good  reafon  why  it  fhould  be  fet  forth  by  whom  admini^ 
ftratiou  was  committed  ^  for  the  defendant  may  eontcft  the  r^fat 

8  of 


of  the  perfon  granting,  and  may  plead  that  admlnidration  was 
granted  to  another,  or  that  there  were  bona  notabilia.  i  Salk.  38* 
pL  5.  Hill.  12  W,  3.  B.  R.  the  firft  refolution  in  cafe  of  Gidlej 
v»  Williams. 

32-  Debt  by  adminiflrator  cut  admlnjflratio  dehito  m9do  commiffa 

fmt  i  defendant  pleads  over ;    per  Cur.  this  had  beeu^  bad  if  de^ 

murred  unto,  but  it  is  now  helped  by  your  pleading  over,  for  you 

tliereby  admit  he   has   a  right  of  fuit,    and   is   adminlilrator. 

laMod.  537.  Trin.   13  W.  3.     Hall  v.  Bond.  ' 

33.  Trover  by  an  adminiflrator  upon  a  pojfejjion  and  hfs  by  the  in* 
tejiatey  the  defendant  cannot  give  in  evidence y  that  there  is  an  exemtor 
2  Ld.  Raym.  Rep.  824.  Mich,   i  Ann.     Marsfield  v.  Marfh. 

34.  Plaintiff  declared  upon  an  adminiftration  granted  to  him  by 
the  o^ial  of  a  peculiar y  and  that  dehito  modo  commiffa  fuit.  Holt 
Ch.  J.  Gould  and  Powis  held  the  declaration  good,  and  that  the 
debito  modo  was  a  fufficient  averment ;  and  Holt  Ch,  J.  faid  that 
there  was  no  peculiar  but  had  the  power  of  granting  adminiftra- 
tion, and  that  this  was  a  needlcfs  exadnefs,  not  fo  much  regarded 
htelj  as  it  had  been  formerly,  when  it  was  thought  not  enough 
even  to  (hew  an  adminiftration  committed  by  a  bilhop,  without 
averring  tliat  there  were  nulla  bona  notabilia ;  and  judgment  for 
the  plaintiff,  Powell  J.  diflentiente ;  and  afterwards  affirmed  in 
Cam.  Scacc.  per  tot.  Cur.  i  Salk.  40.  pi.  10.  Trin.  3  Ann.  B.  R. 
and  4  Ann.  in  Cam.  Scacc.     Dcnham  v.  Stephenfon. 

35.  Where  one  grants  adminiftration  virtute  officii  the  plaintiif 
need  not  aver  his  authority  ;  but  otherwife  it  is  Vherc  it  is  byfpe^ 
cial  commijfton.  i  Salk.  41.  in  S.  C. 

36.  In  adiion  againft  adminiflrator  it  was  not  faid  cui  admini« 
ftratio  conuniffa  fuit,  whereupon  was  a  fpecial  demurrer,  and  to 
prove  it  neceffary  the  cafe  of  Wade  and  Atkinfon,  2  Cro.  was 
cited.  Likewife  an  opinion  to  this  purpofc,  in  i  Syd.  228*  and 
a  cafe  in  2  Vent.  84.  where  this  was  dire£Uy  adjudged.  But  the 
Court  faid,  that  the  declaration ^  charging  the  defendant  as  adtnini' 

firator^  is  the  very  fame  in  common  fenfe^  as  if  it  had  faid,  cui  adrni^ 
niftratio,  &c.  They  faid  too,  that  one  part  of  the  cafe  in  2  Cro. 
had  been  over-ruled  feveral  times  ;  and  therefore  this  part  of  it 
was  of  lefs  authority.  It  is  true,  they  faid  there  was  fuch  an  opi- 
nion in  Syd.  And  as  to  the  cafe  in  Ven.  the  counfel  gave  an 
anfwer  to  that ;  for  they  faid,  that  that  was  a  cafe  in  the  Common 
Pleas,  and  there  the  declaration  is,  that  the  plaintiff  queritur, 
quod,  &c.  fuch  a  one  died  inteftate,  and  in  fuch  cafe,  therefore,  [  330  J 
you  muft  aver,  that  adminiftration  was  committed  to  the  defend- 
ant to  entitle  you  to  your  aftion  \  but  in  our  cafe  it  is  queritur  de 
the  defendant  adminiftrator,  and  that  is  certainly  good.  Accord- 
ingly the  Court  gave  judgment  for  the  plaintiff.  Barnard.  Rep* 
2pj  30.  Mich.  I  Geo.  2.  in  B.  R.    Holiday  v.  Fletcher, 
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(2.  a.  6)     Pleadings  in  Adiohs  agiinft  £xecutor  or 

Adminiftrator. 

f .  T\EBT  18  brought  agamjltnjoo  as  executors.     It  is  a  good  //at 

^^  to  the  nvrit  that  they  are  executors^  and  not  admimfirators* 

Br.  Ex^cutors^  pL  39.  cites  50  £.  3.  p^ 

Kr.  DottUe        ^"  Where  tm/  is  brought  againfi  two  as  executors,  where  the  one 

pL  69.  cites  fV  w/  executor,  and  he  coh^sfles  the  s^dlion,  and  the  other  pleadi 

* ^  4'^«  non  eft  fa£tum,  /i^  true  executor Jball fity^  that  he  who  confeffed  was 

*^  never  executor  i  per  Littletop  \  but  Chocke  contra.  But  if  the  de-* 

ceafcd's  goods  are  put  in  execution,  the  true  executor  Jhall  have 

writ  of  trefpafs.    Br.  Executor,  ph  88.  cites  9  £•  4. 14. 

3..  Where  the  tefiator  pleads  in  bar,  and  dies,  and  refummons  k 
Brought  again/t  the  executors  of  the  defendant,  they  cannot  piead  t9 
the  writ,  uruefs  it  ke  matter  coming  of  younger  time,  as  a  releafe,  &c* 
becaufe  their  teftator  has  affirmed  the  writ  before ;.  quod  nota« 
Br.  Executor,  pi.  82.  cites  24  £.3.  25,  26.  47,  48. 

4.  Recordare  by  R*  executor  of  the  teftament  of  J.  B.  againft 
C.  de  equofuo  capto,  and  did  not  fay,  equo  teftatoris,  and  yet  well; 
and  to  fee  that  executors  (hall  call  the  goods  of  their  tejlator,  nvhici 
they  had  once  in  their  p^ejfion^  bona  Jua.  Br.  Executors,  pL  84* 
cites  24  E.  3*  35. 

5»  Wajle  againft  an  executor,  and  did  not  count  of  whofe  leafe 
the  executor  held,  and  yet  well ;  for  he  reprefents  the  eftate  of 
the  teftator.    Br.  Executors,  pi.  140*  cites  38  E.  3.  i8« 

6.  And  becaufe  the  writ  was  againjl  J.  as  executor  of  the  leffee^ 
where  he  was  executor  of  the  executor  of  toe  teftator,  the  writ  was 
abated  upon  exception  thereof.     Ibid. 

7.  In  deld  adminiftrator  Jhall  hefued  hy  the  name  of  admimftratorp 
and  not  hy  name  ^executor,  and  adminiftrator  (hall  have  a£tion,  &C4 
and  the  defendant  pleaded  to  the  writ,  that  the  adminiftration  %oas 
Bailed  to  him  by  one  K,  and  the  other  faid  that  K.  did  not  adminifter 
but  as  fervant  to  the  defendant  i  but  the  iffue  nsxiS,  whether  the  ad*^ 
miniftration  was  bailed  to  them  or  not ;  for  if  it  was  to  both,  then 
the  adminiftration  (hall  be  faid  by  virtue  of  the  commiffion,  and 
not  as  fervant  of  the  other.  /Br.  Adminiftrator,  pi.  23.  cites 
38  E.  3.  20,  21. 

8.  Debt  by  adminiftrator,  and  Jhewed  the  letters  of  admifiiftraticm 
as  he  ought,  and  that  they  were  committed  by  the  commiffary  of  the 
bijhop;  and  exception  was  taken,  becaufe  it  was  not  committed  by 
tne  bifliop  himfelf,  who  is  immediate  officer  to  the  court ;  &  non 
allocatur ;  but  the  commiffion  awarded  good  ;  contra  of  certifi- 
cation of  baftardy,  or  of  excommunication,  for  this  ought  to  be 
by  the  biffiop  himfelf}  note  a  diverfity.  Br.  Adminiftrator,  pi.  18. 
cites  I  H.  4.  64. 

9.  Debt  againft  two  executors,  the  one  came  at  the  pluries  capias^ 
and  pleaded plene  adminiftravit  at  W»  prifl  ;  and  the  other  e  contra  ; 
and  after  came  the  other  by  exigent  and  pleaded  to  the  writ,  becaufe 
thru  others  were  executors  with  them  who  have  adminiftered^  and  are 

not 


flit  named ;  judgment  of  the  vrit  ^  and  the  plaintiff  replied  that  the- 
two  are  file  executors^  and  the  defendant  pleaded  this  matter  in  ar- 
reft  of  the  firft  inqueft  upon  the  firft  iiTuCi  for  by  the  repKcatioa 
to  the  fecond  plea^  he  has  waived  the  advantage  of  the  iirft  plea, 
ivhere  this  was  fufficient  for  all  by  reafon  of  the  ftatute,  which 
wills  that  he  who  firft  comes  by  diftrefs  (hall  anfwer ;  per  Hanlu 
and  the  opinion  of  the  Court.  Br.  Executor^  pi.  ^6.  ekes 
7  H.  4.  12-         * 

I  o.  Debt  agavifl  executors  upon  deed  of  their  tejiator^  who  pleaded 
qtiod  nan  admir^  ut  execuf  aiiqua  bona  qudtfuerunt  tejlatoris  tempore 
mortis  fiue,  and  found  agmiffi  them  ;  and  by  the  opinion  of  the 
Court  this  is  no  plea,  for  it  may  be  that  they  received  debts  due 
to  their  teftator  after  hisdeath,  or  retook  goods  which  were  taken 
by  trefpafibrs  before  his  death,  or  otherwife  recovered  damages 
for  them,  but  becaufe  it  was  found  againft  them,  therefore  the 
verdi^^  has  made  the  plea  good }  per  opinionem.  Br.  Executor, 
pi.  50.  cites  7  H.  4-  39* 

11.  Debt  againft  adminifirator^  and  did  not  /hew  that  the  admini" 
Jiration  was  committed  to  him  by  the  ordinary ;  judgment  \  and  by 
'  the  beft  opinion  the  writ  is  good  ;  and  that  if  it  be  otherwife,  the 

other  may  plead  it.   Br.  Adminiftrator,  pi.  19.  cites  1 1  H.  4.  72. 

12.  There  was  no  aBion  againft  adminiftrator  at  common  law^ 
but  this  is  given  by  the  ftatute ;  per  Hank.  Br.  Adminiftrator, 
pi*  19.  cites  II  H.4.  72. 

13.  Debt  by  J.  as  adminiftrator  of  W.  P.  and  counted  of  a  duty 
due  to  himfelf  and  good,  by  the  beft  opinion.  Br.  Adminiftrator, 
pL  21.  cites  9  H.  S»  S'      ' 

14.  Trcfpafs  of  a  boufe  broheti^  and  goods  carried  away  :  the  de^ 
fendantfaid  that  the  plaintiff^  s  bufband  was  feifid  in  fee  of  the  houfe^ 

and  poffeffed  of  the  goods y  and  made  the  defendant  his  executor^  and  died,  , 

and  the  defendant ^^//^  the  door  open^  andenteredy  and  took  the  goods ^ 
and  the  plaintiff*,  fuppofmg  that  lhe,had  been  executor,  took 
them,  &c.  and  this  was  admitted  good  colour,  and  the  plea  was 
awarded  good  per  Cur.  notwithftanding  that  the  plaintiff  brought 
the  aBion  of  her  gpodsy  and  the  defendant  jujtifed  of  the  goods  of  the 
teftator^  per  quod  the  plaintiff  faid  that  the  teftator  devifed  them 
to  her,  and  the  defendant  delivered  them  to  her  after  the  teftator's 
death,  and  after  took  them,  and  the  defendant  faid,  proteftando, 
that  they  were  not  devifed,  and  \pro  placito  that  he  did  not 
deliTer  them,  and  fo  to  iffue.  Br.  Trefpafs,  pi.  9.  cites 
2  H.  6.  15. 

1 5.  Debt  againfi  two  admini^atorsy  at  the  dijlringas  the  one  came^ 
and  the  other  not ;  and  the  opinion  of  the  Court  was,  that  he 
ihould  anfwer  aloncy  notwithftanding  that  the  other  did  not  comQ^ 
for  though  the  ftatute  fays,  that  of  executors,  he  who  firft  comes 
ihall  anfwer,  yet  adminiftrators  are  taken  by  the  tquity ;  quod 
nota.    Br.  Adminiftrator,  pi.  4-  cites  3  H.  6.  14. 

1 6.  Debt  againft  one  as  executor.  He  faid  that  the  deceafed  died 
inteftate^  and  the  ordinary  committed  the  adminiftration  to  him,  and  fo 
two  others  who  are  alive^  not  named  ;  judgment  of  the  writ*  Per 
Newton^  you  fay,  that  they  have  adminijlered^    ^iarkham,  I  do 

not 
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not  faj  tcy ;  aiid  there  it  was  faid  by  two  juftices^  and  not  deoied» 
that  it  the  adminiftration  be  committed  to  any  one,  yet  he  ihall 
not  be  charged  if  he  do  not  adminifter ;  and  the  other  faidy  that 
after  the  death  of  the  tefiator  the  defendant  admini/lered  de  fon  tort 
dimefney  and  after  he  took  the  admintftratkn  upon  him,  penAng  this 
writ ;  judgment,  &c.  Br.  Adminifttator,  pi.  5.  cites  20  H.  6. 
t  33^  3  17.  iiut  the  fame  folio,  in  another  aflion  of  debt,  Fortefcuc 
faid,  that  where  the  dcYendant  pleaded,  ut  fupra,  that  he  is  admi- 
niftrator,  judgment  of  .the  writ,  htfhall  fay  abfque  hoc  that  head* 
nnntflred  us  exectityr^  and  fo  it  fcems  fupra,  that  if  adminiftration 
be  committed  to  one.  and  he  refufes  to  adminifter,  he  {hall  not 
be  charged  by  force  thereof*     Ibid. 

18.  Debt  againft  executor}  the  defendant  faid  that  the  ieftator 

died  outlawed^  andfo  he  had  no  goods  ;  judgment  fi  aftio  et  adjor- 

natur,  therefore  quaere,  for  it  fecms  that  he  is  chargeable  to  the 

king.     Br.  Dette,  pi.  4.  cites  3  H.  6.  17. — But  fee  4  H.  7.  18. 

that  to  fay  that  the  plaintiff  i%  outlawed,  is  no  plea. 

A^  '^'ftrt*        '9«  In  debt  again/i  baron  and  feme  executriyi^  it  is  a  good  plea 

tort,  pi.  38^  ^^*^  ^^  feme  has  *  fully  admintflered^  and  a  good  replication  that  the 

ciKt  S.  C.   feme  has  ajfetSy  tvitkcnt  mentioning  the  baron  ;  and  it  was  faid  there 

Bco6kf  ^s  ^^^^  ^^  ^^  ^"^"^^  "^^y  adminifter  and  diftribute  without  her  baron, 

quaere  the '  ^^^  that  the  f  feme  fells  the  goods  and  redeems  them,  they  Ihall 

icafoD^  remain  in  her  hands  as  aflcts.     Br.  Baron  and  Feme,  pi.  84.  cites 

tt^fcJte*"  *8  H.  6. 4.  and  Fitzh.  Replication,  7.  per  Newton. 

1j^  it  void,  or  if  there  be  any  covin  in  it.     Br.  Adminiftretor,  pi.  38.  cites  S.  C. 

^™^^*i7»  20.  Debt  againft  executors,  who  faid  that  the  teflaior  died  iniejlate 
and^H.  6.  ^  i^..prift,  and  no  plea  without  tr aver Gng  the  plc^  per  Martin, 
7.  accord-  you  Ought  to  fay  that  he  died  inteftate,  abfjue  hoc  that  he  made  kim 
y^^"^  executor.  Per  Strange,  no,  for  it  may  be  that  he  made  him  exc- 
Micb.  5  cutor,  and  after  revoked  the  teftamcnt.  Per  Martin,  then  he 
Jac-  dees      mzj  fay  that  Af  made  him  executor  and  after  revoked  the  teflaisient^ 

Mw^n^iy  ^**  ^  ^^  ^^^ »  ^^^  ^txt  it  is  agreed  that  after  the  making  of 
inthe  cAfe'  ^n  executor,  the  teftator  may  difchargc  him  again  of  the  exc* 
of  Uthbory  cutorftiip.     Br.  Barre,  pi.  li.  cites  7  H.  6.  13, 

V.  Huotiey 

in  B.  R.  where  the  cafe  was,  that  L.  and  bis  wife  adminiftratriz  of  W,  R.  brought  debt  a*  adminiAn* 
trlx  on  an  obligation  of  40  ma;k«,  dated  4  April,  38  Ella,  made  fay  the  defendant  to  the  in  e^bte; 
xft.  The  defendant  pleads  that  R.  the  intciUte  Odober  x  Jac.  made  his  will,  and  made  the  defendaac 
his  executor,  and  denied  the  obligation  and  the  money  therein  contained  to  one  H.  foa  of  the  defndjnCg 
and  died,  after  whofe  death'the  defendant  ukes  upon  him  the  burthen  of  the  executoriiupy  and  admi- 
niAen  divers  goods  of  R.  and  he  is  ready  to  aver  this ;  to  which  pica  the  plaintiff' demurs  generally,  and 
ftdjndged  for  die  plaintiff ;  for  the  defendant's  plea  is  not  good  without  a  traverfe,  that  R.  died  intef- 
ttte ;  Ibr  the  a^oa  is  biooght  as  adminiftrator,  and  they  count  upon  a  dying  i^neftaer,  and  that  being 
fdta  giowid  ai  the  action  ought  to  be  traverfed. 

%i.  In  debt  againjl  executors^  it  is  a  good  pica  that  afitr  the  mal- 
ing  of  them  executors  the  tefiator  repealed  this  tejlament  at  B.  or  dif- 
charged  them,  and  2ihcT  died  itite/late  at  N.  Br.  Executors,  pK  12& 
cites  7  H.  6. 13. 

12.  Debt  againjl  J.  adminjff rotor  ;  Candifh  Caadfibt  adsnim/lratim 
VMS  committed  to  us  and  to  2v.  P.  by  the  ordinary  v/ho  is  aSve^  not 
named,  &c.  Per  Hales,  you  allege  not  that  he  adminiftered,  by 
which  Candida  faid  as  above,  and  that  N.  admim/lered  U  S.  jodg* 
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nient  of  die  writ ;  per  Hales>  he  did  not  admnlfter^  prifl  ;  and  the 
iffue  was  received^  and  not  if  the  adminiilration  was  committed  to 
them  or  not  \  but  per  IHnby,  35  H.  6.  fo.  31.  the  iiTue  (hall  be 
that  the  adminiftration  was  not  committed  to  him.  But  note, 
that  it  may  be  committed  to  him,  and  yet  if  he  does  not  admi-> 
nifter,  he  fliall  not  be  charged  \  but  he  himfelf  (hall  not  fay  that 
nc  uxiques  adminiftr^tor  ne  unques  adminifter  as  adminiftrator, 
and  concordat  i  H.  5.  Br.  Adminiftrator,  pi.  24.  cites  8  H.  6.  a. 

23.  And  fee  T.  2  H.  5.  8.  tliat  in  cafu  ut  fupra  againjl  an  ixe^ 
cutoTj  vrhofaid  that  there  is  another  alive  who  adminifieredy  the  ifftii 
Vfos  if  the  one  ahne  was  made  executor^     Ibid. 

24.  Debt  againft  executor,  the  ititti&znt  pleaded  a  gift  of  the   [  333  j 
tejlator  in  his  life  of  all  his  goads  except  fuch  and  fuchy  by  which  he 

took  t^e  goods  given  by  reafon  of  the  gtfty  and  to  the  reft  that  he  has 
fully  adnnmfteredy  Cand.  faid  all  amounted  to  plene  adminiftravit^ 
&  non  allocatur ;  but  all  was  entered  to  inform  the  lay  gents» 
and  yet  the  taking  of  them  as  of  his  proper  goods  by  the  gift  is  not 
adminiftration  to  charge  him.  Br.  £xecutors>  pi.  162.  cites 
liH.  6.  35. 

25.  In  debt  againft  executors  it  is  a  good  plea  that  the  tejlator 
made  the  defendant  and  A.  his  executors^  which  A,  has  adminiftered 
and  is  alive;  judgment  of  the  writ.  Br.  Executors,  pi.  78.  cites 
22  H.  6.  59. 

26.  Debt  againft  executor,  who  faid  that  there  is  another  executof* 
alive  who  adminiftered  at  D,  &c.  the  plaintiff  faid  that  the  other  named 
executor  did  not  admiriiftery  prift ;  and  the  other  e  contra,  and  fo  fee 
that  in  this  cafe  the  adminiftration  of  another  executor  is  to  be  al- 
leged, and  is  ifiuable,  and  was  pleaded  to  the  writ.  Br.  Executor, 
pi.  166.  cites  32  H.  6.  25. 

27.  Debt  by  adminiftrator^  it  is  a  ffioApUa  that  the  tejlator  made 
the  defendant  his  executor  and  died,  and  after  the  ordinary  committed 
the  adminiftration  to  the  plaint  ffy  and  after  the  defendant  proved  the 
teftament  s  judgment  f  aBio ;  for  the  ordinary  may  commit  the 
adminiftration  in  the  mean  time;  but  when  the  executor  has 
proved  the  teftament,  the  power  of  the  adminiftrator  is  deter- 
mined, unlefs  the  executGor  has  refufed  before  the  ordinary  before 
this ;  per  Newton,  Littleton,  and  Danby.  But  it  was  doubted  if  he 
ought  to  traverfcy  abfque  hoc  that  the  party  died  inteftate  prout^  is^c* 
or  not  \  and  by  the  beft  opinion  he  ought  to  traverfe  it.  Br.  Exe- 
cutor, pi.  III.  cites  7  £.  4*  12, 13. 

28.  In  rationabile  parte  bonorum  againft  executors,  ne  unques  exe- 
cutor is  a  good  plea.    Br.  Executor,  pi.  135.  cites  7  £.  4. 20,  21. 

29.  So  to  fay  that  he  is  adminiftrator  and  not  executor.     Ibid. 

30.  Contra  in  detinue  of  charters  reliSf  in  manibus  teftatorts. 
Ibid. 

31.  In  debt  againft  executors,  it  is  a  good  plea  that  their  tejlator 
died  outlawed^  or  was  the  kin^s  villain ;  per  Littleton,  Young,  and 
Pigot.  Contra  per  Jenney,  for  it  is  only  an  argument.  Br.  Ex- 
ecutor, jpU  137.  cites  8  E.  4«  6. 

32.  Debt  againft  executor  who  appeared  by  attorney  and  imparled  ^''  C^^nt 
to  anothor  term)  and  then  faid  that  the  adminiftratiar$  was  committed  pt  ^g^^SiJj 

Voi.21.  9  b  to  s.'c'  ' 
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f9  htm  ty  fit  orjuflxryy  uiaftnuch  as  tie  tefiaUr  died  ifUeflate  ;  juJgmiftt 
of  .the  writ ;  and  per  tot.-  Cur.  he  cannot  have  this  plea  contrary 
to  the  warrant  and  imparlance ;  for  tih  is  a  mifnofmer  s  but  he 
may  Joy  ne  unq(us  executor,  tte  Ufiqucs  admn'iflered  as  executor^  for  th'u 
is  bar ;  and  the  efFe£^  is  that  he  never  adminiftered  as  esiecutor, 
and  upon  this  the  ifTue  (hall  be  taken^  an^  not  ^ft-hcther  he  be 
executor  or  not ;  by  which  he /aid  protejlando  that  be  died  wtefiate^ 
and  that  the  ddminijiraiion  was  cotnfnifted  to  him^  (5*  pro  placito  that 
never  admiui/lered  as  executor,  and  the  other  conttla.  Br.  £xcciKory 
•  pi,  9 1 .  cites  9  £.  4*  40^ 

32.  Tnjpafj  cf  goods  carried  away^  the  defendant  jujiified  as  eue^ 
cufor  of  J.  N.  and  the  plaintiff  replied,  that  the  fame  plaintiff"  was 
executor  to  J.  N,  by  a  lafi  teflament,  and' the  defendant  rejoifud  that 
this  lafl  tejlatnent  was  tepec^led  in  the  court  ^  Rome,  andfo  the  tefia^ 
,fnent  void;  and  per  Cur.  it  is  no  piea>  by  which  he  concluded 
.thus>  andfo  not  executor  ^  quod  nota,  and  there  it  was  agreed  that 
judgment  given  in  the  court  of  Rome  is  not  good  in  England » 
^nc^  nota.    Br.  Eieecutor,  pi.  168.  cites  2  R.  3.  22. 

33.  In  debt  againft  executor  it  is  a  good  plea  to  fay  that  he  has 
nothing  in  bis  hands  but  10 L  and  J.  £«  has  recovered  20/.  agennjl 
him  as  executor,  &c.     Br.  Executor^  pU  103,  cites  5  H.  7.  27. 

C  334  3  34^  Ofperfonal  things  adminiftrators  (hall  hare  writ  cf  error  upon 
a  judgment  given  againfl  the  teftator,  znA  fcire  facias  upon  it ;  and  1^ 
*the  ftatute  of  31  E.  3.  cap.  ii«  it  is  ordained  that  admniflrat&rs 
'Jhall  have  a&ioti,  andfhaU  anfwer  to  the  aciion,  fo  tliat  m^o  admini- 
firators  fball  have  atiion  as  executors,  &  contra  before  e^  common  lawt 
for  then,  as  it  feem»|  none  might  he^  adminifiered  but  the  ordinary^ 
whofhould  be  impleaded^  but  fhould  not  implead,  nor  at  this  day; 
contra  of  adminiftrator,  but  the  ordinary  might  have  trefpafs  of  goods 
taken  out  of  his  poJJ^on.  Bt*  Adminiftrator^  pi.  44.  cites  F.  N.  B. 
tti.  (M).  ^ 

35.  A.  brought  debt  on  a  bond  againft  B«  who  pleads  that 
after  the  'writ  brought  by  A.  and  before  notice  one  C,  brought  oKon 
agajnjl  B.  as  admittiftratrix  of  J.  S.  and  that  adminifiration  was  af^ 
tetwards  granted  to  B.  who  cotfeffed  the  aiHon,  on  which  C.  had 
judgment  beyond  which  ihe  has  no  goods ;  per  Anderfon  Ch.  J. 
the  plea  is  no  bar  ;  for  had  ihe  pleaded  the  adminiftration  com-' 
mitted  after,  C.  could  not  have  judgment  $  fo  where  there  are 
three  executors,  and  debt  is  brought  againfl  two,  they  muft  plead  that 
matter  in  abatement,  and  in  cafes  of  confeffion  of  the  actions 
it  muft  be  averred  to  be  a  true  debt.  Le.  6^*  pi.  91.  ldicb« 
•29  &  30  Eliz.  C.  B.  Blaunchflowerv.  Fry. 

36.  Debt  upon  two  obligations  againji  executors,  one  of  the  defend* 
ants  pleaded  ne  unques  executor,  judgment  was  given  for  the  plain-* 
tiff,  and  error  brought  ahd  affignedfor  error,  that  the  plaintiff  had 

'fued  bne  jointly  with  the  Bxeeittorwho  was  not  executor ;  this  (hall  not 
abate  the  writ*  for  it  would  be  mtTchievous  when  divers  arc  made 
executors  and  one  refufeth,  if  the  naming  of  him  ihould  abate 
the  writ.  Cro.  E.  iro.  pi.  7.  Mich.  30  &  31  Eliz.  in  Cam. 
b'cacc.    Thirkcttic  v.  Reeve**    . 

57.  Debt 


§7.  Debt  upon  a  bond  againft  the  adminiftiatori  ^hoplwdij  ^^r*  53* 

tbat  there  is  a  cufiom  in  London  t^at  if  a  citizen  of  London  contraSs  ^^Vlca 

vntb  another  citizen  to  pay  money  to  iim,  and  ie  who  made  the  con^  held  good ; 

tra3  diejf  that  his  executors  or  aJmini/lratorsJiaJI  be  chargeakU  with  ft>'/lebt 

ff»ch  contra^^i  as  if  it  had  been  a  debt  due  on  bond,  and  that  hi  had  JdrnJaiftTa-. 

mt  affets  ultra  to  pay  that  del>t  upon  contrail  *,  and  upon  a  de-  tor  is  not 

znurrer  this  was  adjudged  a  good  cufl'om  \  for  the  executor  in  ^  ^"'^^ 

confcience  is  bound  to  pay  a  debt  upon  fimple  contrail  as  well  as  but^riiat  ^* 

a  debt  on  a  bond.     Cro.  £.  4Qp.  pi.  21  •  Trin.  37  £liz.  C.  B.  was  at  the 

Snelling  v.  Noiton.  common 

»  ^  ^  Jaw,  and  the 

ftatute  is  declantory.-— »5  Rep.  82*  b.  SneUing*s  cafe.  S.  C.  refolved  that  the  CQ(^om  was  good| 
•ad  chat  though  the  plaintiff' was  a  ftraoger  aAd  not  a  citiaen,  yet  this  callom  waa  good  to  bind  him. 

38.  If  a  debt  cfrecordhc  due  to  iheiingj  and  z  fuhjeB creditor  futs  I^*  fubjca 
execution  on  aflatute^  fo  that  the  executor  has  no  day  in  court  to  [he  teft^or 
plead  this  debt  to  the  king,  in  this  cafe  the  executor  is/»/  to  an  was  indebt. 
aud.  quer»  in  which  he  muft  fct  forth  the  matter.     Went.  Off.  ^  ^''«  ^ 

V^    T^o  executor, 

*^*  *33'  the  executor 

jnuft  plead  that  teftator  dies  indebted  to  the  king  fo  much  more  than  he  left  not  goods  to  fatisfy.  Ibid. 

And  muftplcead  all  the  record  in  certain.  Ibid.  Marg.  cites  it  To  held  Mich.  33  St  34  £)ix.  la 

Lady  Walfingham's  cafe.  But  it  is  enough  to  fay,  by  a  record  in  the  Excheouer.  Trio.  39  £lii« 

B.  R.  ibid. 

39.  Scire  faciiH  againft  an  admtmftratrix  upon  a  judgment  had  S.  c.  deed 
againfl  the  intejlate  :  the  Ackn^^nt  pleaded  Jhe  had  no  goods  ivhich  ^Mod.\*^. 
were  the  inteftate^s  at  the  time  gfhis  death  in  her  hands ^  to  be  admini^   Trin.  6  W.* 

-fierei;  nor  bad  any  at  the  time  of  the  writ  brought ^  or  at  apy  time  *  M.  in 

rfter.     Per  tot-  Cur.  this  is  no  plea;  for  a  judgment  cannot  be  ton^.  R^T*" 

anfweted  without  another  judgment,  and  it  may  be  fhehad  admi«  chards.  s.P. 

niftered  all  the  goods  in  *  paying  debts  upon  fpecialties, .  which  is  an<Jnctwi:h- 

not  an  adminiftration  to  bar  the  plaintiff.     Cro«£.  575.  pi.  ao.  thiTcafe^of 

Trin.  39  £liz.  C.  B.  Ordway  v.  Godfrey.  OrdvMy  v. 

.God/rey 
was  obje^d  as  adjudged,  yet  the  plea  was  held  good  efpecially  upon  a  general  dfraurrcr  as  the  principal 
cafe  Wds ;  but  if  the  plaintiff  had  demurred  fpeciaily  and  ibewn  it  tor  caule  it  m'ght  have  been 
otherwife.-  •[335] 

40.  In  a^Hpn  brought  againjl  executors  they  pleaded  an  outlawry  Brownl.  55, 
^  the  teftator  not  reverfed ;  it  was  holden  to  be  no  plea,  for  the  -^Jj^^^ 

•  teftator  might. have  debt  due  upon  a  contra£l,  or  it  might  be,  he  iii  bar. 

devifed  lands  to  his  executors  to  be  fold,  which  arc  fold  and  Andc'tea 

.  the  .money  affets  in  their  hands,  in  cafe  they  are  not  forfeited  EilJ^^'Rot. 

by  outlawry.    Cro.  E.  575.  pi.  ai.  Pafch.  39.1iliz.  B..R.     Wool-  507!  tbe* 

ley  V.  Bradwell.*  ^^^«  P^«« 

'  pleaded  to 

:  an  executor  that  brought  an  aAton  of  debt  and  adjodged  no  plea.     And  that  D'xon  adtnioiftracor  of 
.  CoiHns  exhibited  a  biii  againA  Bawdea  attomry  of  C.  B.  and  he  pleaded,  in  bar  an  outlawry  againft  aa 
adminifirator,  and  adjudged  oo  pica. 

41.  If  A.  brings  debt  againfl  B.  as  adminlftrator  to  J.  S,  without 
faying  that  J.  &.  died  inteflatei  yet  it  is  good.  For  it  may  be  that 
J.  S.  niadc  a  will  and  teftament,  and  yet  adminiftr^ition  might  be 
committed  to  the  defendant  by  refufal,  &c.  But  otkerwife  it  is 
where  the  phintiffis  admin'iftrator ;  there  ought  to fhew  that  the  party 
died  inteflate,     W  illiams  faid,  that  he  had  viewed  the  very  record 

Bb  a  of 
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pi.  34. 
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of  th^t  cafe  accordingly,  l^oy,  137.  cites  5  Rep.  3x.Uich.41  & 
42  Eliz.  B.  R.    Harmve's  cafe. 

42.  In  an  a£iion  01  debt  againft  an  adminiftrator  he  pleads  that 
the  uftator  was  indebted  to  him^  and  over  and  above  which  fum  he 
hath  not  to  fatisfy^  &c.  Per  Cur.  that  is  a  good  plea,  and  fafer  than 
to  plead  plene  adminlftravit,  &c.  for  by  that  plea  it  may  be  tried. 
Noy,  106.  Anon,  cites  Trin.  a  Jac.  C.  B. 

43.  In  debt  agdinft  an  executor  ^  he  pleads  that  iU  ti/later  vms 
obliged  to  B.  in  a  recognisance  of  '^ooL  ultra  quod  he  had  not  to  £^ 
tisfy.  The  plaintiff  demurs^  and  judgment  for  the  plaintiff,  be> 
caufe  the  defendant  had  not  averred j  that  it  was  pro  vero  etjiifle  de^ 
bitOf  upon  which  iffue  might  have  been  taken,  and  the  executor  wdl 
knowing  upon  what  defeafance  that  was  made.  And  by  Coke 
Ch.  J.  It  was  ruled  accordingly.  Noy,  113.  Trin.  2  Jac.  C.  B. 
Meller  v.  Sherfield. 

44.  Debt  againft  an  executor  who  pleaded  the  teflater  was  £»- 
debted  to  the  king  for  the  office  ofjhertff-jhip  ;  and  becaufe  it  was  net 
averred  it  m)as  a  true  and  juft  debt^  and  not  paid^  it  was  adjudged 
upon  demurrer  for  the  plaintiff.  Cro.  J.  182.  pi.  182.  Trin. 
5  Jac.  B.  R.  Wodel  v.  Hungate. 

4j;.  In  fcirefac'uis  on  a  judgment  defendant  may  plead  generallj 
plene  adminifiravit  before  the  fcire  facias  brought,  without  (hewing 
that  he  did  adminifter  in  payment  of  debts  of  as  hieh  nature,  yet 
that  muft  be  proved  in  evidence,  or  elfe  the  trial  will  tall  out  agaiiift 
the  executor.     Went.  Off.  Ex.  137. 

46.  A.  being  executor  adminiftered,  and  yet  would  not  pro%fe  tbe 
willy  whereupon  adminiftraiion  was  granted  to  B.  and  B.  being  fucd 
for  a  debt,  pleaded  the  matter  above,  and  it  was  held  a  good  pka, 
and  found  for  him  before  Doderidge  J.  at  Oxford.  Went.  OS* 
Ex.  39.  Marg. 

47.  In  debt  againjl  an  executor  who  pleaded,  that  his  te/laior  w$s 
indebted  to  another  upon  ajlatute  infucb  a  fum,  beyond  which  he  had 
no  affets ;  the  plaintiff  replied,  that  thefiatute  was  acknowledged  hy 

fraud.  Warburton  faid,  that  one  may  plead  generally  that  the 
ftatute  was  acknowledged  by  fraud,  nvithout  Jhewing  the  fpedd 
matter*    Brownl.  51.  Trin.  9  Jac.     Brokeiby  v.  Trefliam. 

48.  A.  makes  B.  his  executor  and  dies ;  and  then  B.  makes  C 
his  executor  and  dies  \  and  in  a£^ioh  of  debt  againft  C  as  executor 
ofB*  executor  of  A.  C.  pleads  that  he  had  renounced  the  execuiorftif 
ofB.  But  per  Cur.  he  ought  to  be  executor  to  both  or  to  none. 
For  by  Hobart  quod  lex  conjunxit  nemo  feparet.  Noy^  30* 
Wolfe  V.  Hayton. 

48.  Debt  againft  an  executor  for  eurrears  rf  rent  upon  a  leafe 
made  to  R.  who  af&gned  it  to  his  teftator }  the  defendant  plead- 
ed, that  after  the  death  of  teftator  he  did  not  enter  on  the  lands  de- 
mifed,  but  left  the  poffeflion  &  nulla  proficua  inde  recqiit ;  and 
upon  a  demurrer  to  this  plea  it  was  adjudged  not  good^  becavfe 
the  executor  cannot  waive  tbe  term  t  for  where  once  he  agreed  to 
be  executor,  he  agrees  to  every  thing  that  fliall  be  incidentau  to  the 
executorihip,  otherwife  there  would  be  an  agreement  to  one  thing» 
and  a  4if»gTCcmeat  to  another  thing,  which  cannot  be^  therefore 
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iftht  refit  which  hie  is  to  pay  if  tnon  than  the  yearly  value  of  the  land,  ^**^*  "*J 
be  fhould  have  pleaded  this  xmtitx  fpecially,  and  might  hare  dif-  ^^J'^^  ^^ 
charged  himfelf  by  fuch  plea.     2  Roll.  Rep.  131.  Mich.  17  Jac.  judgment 

B,  R.  Paul  V.  Moody.  accordrngly 

'  for  the 

plAlotiff. 

49.  ji,  was  aecmmtahle  to  J.  S.  and  aftemoards  y .  d.  was  oat-^ 
lawed  in  an  actum  ptrfonaL  A*  died*  The  queen  by  her  letters  patents 
granted  unto  B.  omnia  bona  &  catalia,  exitiis>  proficua,  forisfac- 
tur,  &  advantagia  quacunque  which  came  to  her^  or  accrued  by 
reafon  of  the  outlawry  of  the  faid  J.  S.  and  now  B*  brought  an  ac- 
tion of  account  againji  the  executors  of  the  faid  A.  as  executors  of  their 
own  wrong.  The  defendants  plead  that  they  had  letters  of  admini* 
f  ration  committed  to  them  by  the  ordinary,  and  demanded  judgment 
of  the  writ.  The  plaintiff  in  maintenance  of  his  writ  replied,  that 
the  defendants  didadminifier  of  their  own  wrong  before  that  adminifira^ 
tion  was  granted  unto  them*  Upon  which  the  defendants  did  de- 
mur in  law.  It  was  the  opinion  of  fome  of  the  juftices,  that  the 
wrong  is  purged  by  taking  of  letters  of  adminiftration,  and  now 
they  are  to  be  charged  as  adminiftrators  only,  and  not  otherwifc. 
Le.  197.  pi.  250.  Hill.  30  Eliz.  in  the  Exchequer.  Anon,  cites 
50  £•  3.  9.  20  H.  6.  I.  3. 

50.  Affifmp/it  againfl  an  adminiftrator  who  pleaded  that  on  fuch  a 
day  the  intefiate  entered  into  bond  to  7*.  5.  to  pay  40/.  at  Michaelmas 
next  enfmngy  and  that  plene  adminijlravit  all  the  goods  of  the  faid 
inteftate  praterquam  tofatisfy  that  40/.  and  upon  a  demurrer  the 
Court  held  it  a  good  plea ;  for  debts  on  bonds  are  to  be  paid 
before  debts  on  contra£^s.  Cro.  E.  315.  pl<  9*  Hill.  36  Eliz. 
B*  R*  Buckland  v.  Brooke. 

53.  Debt  was  brought  againft  an  executori»^0i7  a  bond  of  his. 
teftator.    The  defendant  pleaded  non  eft  faBumfuum.    It  was  in- 
lifted  for  the  plaintiff  that  this  plea  was  ill,  becaufe  the  relative 
fuum  muft  refer  to  the  defendant,  and  not  to  the  teftator,  there 

being  no  mention  of  teftator  in  all  the  bar.  But  three  juftices 
held  «  contra,  for  it  fhall  be  referred  to  that  which  it  may  reafonably 
relate  to  make  the  plea  good ;  but  Whitlock  doubted.  Latch.  125, 
Trin.  I  Car.     Baker's  cafe. 

54.  Debt  againft  an  executor  who  pleaded  plene  adminiftravit. 
It  was  held  no  good  evidence  to  prove  the  defendant  had  promifed. 
to  pay  J.  S.'s  debt  due  by  the  teftator  before  this  afiion  brought ; 
but  otherwife  if  he  had  given  his  bond  for  it ;  and  if  an  executor 
renew  a  bond  which  teftator  had  entered  into  as  furety  only,  this 
is  no  fuch  adminiftration  as  will  make  this  plea  good  againft 

other  creditors  by  fpecialty.  Clayt.  88.  pi.  148.  July,  16  Car.  [  337  1} 
before  Fofter  J.    Arlulh  v.  CoUifon. 

55.  In  debt  on  bond  againft  an  executor  who  pleads  plene  ad-^ 
mtniftravit,  and  gave  in  evidence  bonds  cancelled  and  taken  in,  and 
acqmttances  for  money,  this  was  held  not  good  without  proof  of 
real  payments  made,  or  new  ifecurity  given.  Clayt.  1x2.  pi.  193. 
March,  24  Car.    Sot's  cafe. 

56.  Adminiftrator  may  have  trefpafs  or  trover  for  goods, taken 
befyre  adminiftration  granted  to  him,  for  that  relates  to  die  death  of 
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tKe  ittteft  jte»  ind  not  to  the  time  of  the  granting  It.  Sty,  341* 
Mich.  1652.  Long  v.  Hcbbd. 

57.  Where  the  creditor  admintflers  to  the  inteftate  debtor,  he 
may  retain  the  goods  to  fatisfy  his  debts',  and  where  the  good^  ar$ 
taken  away  before  adminijlraiion  granted  to  him«  fo  that  he  hath 
none  to  retain,  in  fuch  cafe  he  may  have  ttefpafsyor  trover ^  or  ddi 
againft  the  perfon  who  took  them,  for  the  a^ion  is  not  fufpended 
by  the  adminiftration.     Sty.  384.  Trin.  1653.     Afhby  ▼•  Child. 

58.  Debt  againft  an  executor  who  imparled^  and  afterHoards ^eaid 
a  mifnoffntr  in  bar,  v/'z.  that  be  tvas  adminijirator  with  the  will  ath 
nexedy  and  not  executory  and  therefore  ought  to  be  named  admini* 
ftrator;  but  upon  dcmiirrer,  judgment  was  for  the  plaintiff*  nifi,  &c 
for  he  Cannot  plead  a  mifnofmer  after  imparlance.  Sty.  385.  Triik 
1653.  B.  R.     Fifher  v.  Jefferies. 

59*  Riens  enter  mains  pleaded  by  an  executor  is  an  affirmative 
plea  in  fubftance,  though  it  founds  fomewhat  in  the  negative,  for 
it  is  in  effefi  the  fame  with  plene  adminiftrayit,  and  fuch  pka 
muft  be  averred;  per  Roll  Ch.  J.  Sty*  495.  HilU  ^654* 
Anon. 

60.  If  an  a£kion  of  debt  be  brought  againjt  an  txetut&r  yfan  a 
ftmple  contrail  of  the  teftator,  and  he  appears  and  pleads  nil  debetf 

and  found  againft  him^  the  pteintiff  (hall  have  judgtnent,  becaufe 
he  has  difpenfed  with  his  advantage.  Freem.  Rep.  6,  7.  in  pi.  5. 
Mich.  ^1670. 

61.  In  affumpftt  againft  executor  the  defendant  pleaded  a  recogm^ 
%ance  noifatisfiedy  and  alfo  a  judgment  iu  debt  for  5000  L  upon  ageii^ 

fmitUs  note  J  payable  with  intereft  on  demand^  which  not  being  paid  till 
fuch  a  time  after ^  and  theinterefl  amounting  to,  1700/.  the  judgment 
Againfl  him  vms  found  for  7600/.  [6700/.]  and  tj^at  he  bad  net  ultra 
40/.  chargeable  to  this  recognizance  and  judgments  Adjudged  that 
this  plea  was  ill,  becaufe  of  pleading  a  judgment  for  intereft, 
which  is  a  devaftavit  to  permit  it  to  run  in  arrear,  and  then  to 
fuffer  judgment  for  it,  and  it  (hall  not  be  intended  that  there  was 
a  want  of  affets  to  pay  it  before  the  incurring  of  it  by  the  admi- 
niftrator,  the  fame  not  being  exprefsly  pleaded.  2  Lev.  39.  Hill* 
23  &  24  Car.  5.  B.  R.     Seaman  v.  Dee. 

'6a.  ACumpfit  by  the  plaintiff  as  adminiftrator,  but  at  the  end 
of  the  declaration  the  profert  hie  in  curia  literas  teftamentarias  foot 
knitted*  There  was  a  frivolous  plea,  on  which  the  plaintiff  de- 
murred^ and  the  defendant  joined  in  demurrer,  and  infixed  on 
this  fault )  but  it  was  ruled  by  Hale,  cseteris  tacentibus,  that  it  is 
only  matter  of  form,  becaufe  it  was  not  a  fault  in  the  declaration 
itfelf,  but  an  omiiEon  of  what  ought  to  be  inferted  after  the  end  of 
the  declaration,  and  therefore  ou  a  general  demurrer  90  advan- 
tage can  be  taken  of  it.  It  was  urged  that  there  are  ao  books 
that  prove  it  to  be  matter  of  fubftance,  which  ^ale  €X>ofeflcd, 
bot  faid  that  the  opinion  had  been^therwife  for  10  years  paft,  (but 
the  reporter  thinks  that  he  intended  his  own  opinion,}  and  thercifbre 
judgtnent  for  the  plaintiff,  a  Saund,  40a.  Pafch*  24  Car.  a* 
Slow  r,.Wiimott^ 

^3.  Sd 


1I3.  Sd^  fi.  iy  oM  adfnins^atorvLpon  a  judgment  of  1000 1.  the  ''^^^'fp 
Ackndznt  pleadedy  that  fuch  a  day  before  adminytration^as  granted  ta  JhVcourt 
the  plaint^  it  was  granted  to  J.  N.  who  ts  Jtill  alive  at  B*  and  de-  held  that 
nanded  judgment  of  the  writ.     The  plaintiff  replied  that  J.  N.  «*»-•  plaintiff 
%vas  deady  and  coadudej  to  the  country.     The  defendant  demurred,  traverfe^he 
for  that  Hit  plaintiff  Jhouid  have  traverfed  ahfque  hoc  that  he  is  alive,  /irft  admU 
This  plea  was  held  ill,  for  thou£:h  it  contradi£ls  the  declaration,  f  •?'"*>*;*« 
theo^  affirming  that  adminiilratbn  was  granted  to  him,  and  ^il^:^ 
the  other  that  it  was  granted  to  J.  N.  yet  an  apt  iffue  is  not  by  iiiue 
formed  without  an  affirmative  and  a  negative.   Vent.  2n.  Trin.  ^*'*^«*^« 

r>  Ts-rfcT^/-  *»*"  alive,  et  de 

34  Car.  2.  B.  R.  Fortefcue  v«  Hok.  ^  hoc  ponit  fe 

^fupcr  pa- 
trlam  &  pratdiA*  defcndens  fimiliter,  and  that  this  was  a  plea  in  bar,  though  pleaded  in  abatement 
but  per  Cur.  though  it  be  4n  III  pica,  yet  only  a  rcfp ondeas  ou/h:r  can  be  awarded,  and  not  judgoMat 
peremptory  unlefs  on  iHue  j  and  a  refpondeas  oufter  was  awarded.     3  Keb.  40.  pi.  ii.  S.  C« 

« 

64.  AJftimpjit  againft  executor ;  the  defendant  pleads  four  judg" 
ptents^  and  that  he  had. hut  5/.  affets  to  fatisfy  thofe  judgments  (each 
of  the  judgments  being  for  a  greater  fum).  The  plaintiff  replies  to 
one  of  the  judgments  that  it  ivas  kept  on  foot  by  fraud  and  covin,  &c, 
and  demands  judgment,  whether  he  ought  not  to  have  his  debt  ? 
It  wa$  objecled,  that  he  ought  not  to  anfwer  only  to  one,  but  to 
all ;  as  if  a  man  pleads  outlawries  in  bar,  and  the  plaintilf  reverfes 
one  of  them,  this  will  not  ferve  his  turn,  but  he  muft  reverfe 
them  alL  Vaughan  faid  the  defendant  hath  four  firings  to  his 
bow,  whereof  each  of  them  will  ferve  his  turn  ;v  though  you  have 
caihiered  one,  yet  he  has  three  left ;  and  the  tncjl  proper  replication 
maould  have  been^  that  he  had  affets  above  5/.  and  then  if  iflue  had 
been  taken,  and  it  had  been  found  for  the  plaintiff,  he  ihould 
have  judgment  de  bonis  teftatoris,  as  if  ifiue  had  been  taken 
upon  a  plene  adminiftravit,  and  afiets  had  been  proved.  This 
was  referred  to  Serjeant  Turner,  who  made  an  end  of  it.  Freem. 
Rep.  28.  pi- 35.  Hill.  167 1.  Chamberlain  v.  Pickering. 

64.  An  a£iion  of  debt  was  brought  on  a  bond  againfl  the  defendant  aMod.  i  ;6. 
as  heir  of  the  obligor ^  who  pleaded  that  his  ancefior  died  inteftate^  and  cJ^  ^J/^ 
that  adminiflration,  (s^c.  ivas  granted  to  J,  S.  wl>o  gave  the  plaintiff  c.  B.  Peck 
another  bend  in  fatisfaBion  of  the  firfi ;  adjudged  a  good  plea,  be-  y.  fiili. 
caufe  by  this  bond  given  by  the  adminiftrator,  the  plaintiff's  fe-  j^^^'  """^^ 
curity  was  bettered,  and  the  adminidrator  is  now  chargeable  de  s.  c  ruiej 
bonis  propriis.   Mod.  225.  pi.  14.  Trin.  28  Car.  2.  C.  B.  Blythe  accordint;^. 

^*  ^^***  brought  an 

a^ion  a^  debt  on  a  bond.  The  defendant  pleaded  a  concord  that  he  Aoukl  give  the  plaintiffa  new  lecurity 
for  this  debt,  and  another  upon  another  obligation,  and  th^the  being  execuior  of  the  obligor,  and  the  per- 
fon  with  whom  the  concord  was  made,  gave  the  fccurity  according  to  the  concord  by  a  bill  fealed'by  him- 
f«lf.  Adjud^-ed  an  ill  plea,  becaufe  one  bond  given  in  fatisfa^on  of  another,  is  not  any  difcharge  whe- 
ther given  on  concord  or  not,  and  the  concord  %innot  mend  the  matter,  and  yet  the  new  bond  here 
obliges  him  de  bonis  propriis,  where  the  iirft  bond  obliged  him  only  de  bonis  teftatoris.  3  JLcv.  '^5. 
IVlich.  31  Car.  x.  C.  B.  Lobleyv.  Glldard. 

65.  Three  feveral  anions  vrtro.  brought /i/  one  time  for  100/.  each: 
he  pleaded  riens  enter  mains  ultra  100/.  to  each  aSlion^  and  fo  upon 
each  action  there  was  judgment  againft  him  for  lool.  and  upon 
a  motion  for  an  injunBion  it  was  denied  by  Lord  North.  In  cafes 
proper  for  law  a  man  may  defend  himfelf  by  legal  pleadings,  and- 
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every  executor  ought  to  be  careful  to  cover  all  his  aflet$  viA  s 
judgment.    Vern.  up.  pi.  io8.  Hill.  1682.  Anon. 

66.  Judgment  upion  zja»fa.  againft  an  executor  and  an  in- 
quiry,  and  returned  that  he  aiverfa  bona  tefiaioris  Hfpofwt  tkngmk 
6r  ad  proprium  ufum  coHXffrtit  /  he  comes  in  and  pleads  that  he 

C  339  1  ^^^  never  executor^  or  adminiftered  as  executor^  and  traverfes, 
ab/que  hoc  that  he  bofia  ujlatoru  difpofuit^  i^c*  whereupon  iflue  join- 
ed and  found  againft  him  and  judgment,  which  was  held  good 
upon  a  writ  of  error,  for  he  having  gone  off  from  lus  pka  of  ne 
ungues  executcr,  and  traverfed  the  converfion,  it  (hall  be  intended 
a  converfion  as  executor.  Skin*  85.  pL  a*  Hill.  35  Car.  2, 
B.  R.  Bird  v.  Harrifon. 

Rt3nn.4ojB,       ^y.  The  probate  e^ a  will  is  not  traverfable.     2  L.  P.  R.  587. 

36^Car. ».'  ^^**  Travcrfc,  cites  Kaym.  406,  407,  Chichefter  v.  Philips. 

B.  R.  cites  I  RoU.  R^.  226.  Trin.  13  Jac.  B.  R.  and  Ciya  that  fi>  the  Unr  ii  at  this  day.  ■ 

a  Jo.  146*  S.  C. 

ft 

And  infach  gg.  An  executor  has  20/.  ajefs^  and  he  is  fued  by  two  Mgees 
jadsm^t  ^^^  ^^''  ^'  ^^^  fame  time,  and  pleads  plene  adminiftravit.  Both 
againft  him  fhall  havc  judgment  for  that  aifets;  but  had  he  paid  it  to  one  on 
^^|»*ncery  ^^^  fiyft  fuit,  or  confefTed  judgment  to  one,  he  might  plead  it  to  the 
^       other;  Arg.  2  Show.  503.  Mich.  2  Jac. 2.  B. R. 

injun^iotty  for  in  cafes  proper  for  law  a  man  mud  defend  himfdf  by  legal  pleadings,  and  etcry  cxtca- 
tor  ought  to  be  careful  in  die  firft  place  to  eorer  all  his  ailcts  with  a  judgment*  Vem.  1 29.  pi.  zoS. 
Hill.  i6Si.  Anon. 

I 

69.  Debt  againft  an  executor,  who  pleaded  that  his  ie/lator  en* 
fered  into  a  bond  in  fuch  penalty  to  T*  5.  condition^  to  pay  fo  much 
money,  which  was  not  yet  paid,  beyond  which  he  had  not  iffeis.  To 
this  plea  the  plaintiff  demurred  efpecially,  and  (hewed  for  caufe 
that  the  defendant  did  not  aver  (as  he  ought}  that  the  bond  was  en- 
iered  into  by  the  teftator  pro  vero  et  jujlo  debito.  But  the  Court 
held  the  plea  good  without  fuch  averment,  for  it  (hall  be  intended 
the  bond  was  given  for  a  juft  debt,  and  the  obligation  itfelf  (hall 
be  fuf&cient  to  difcharge  the  executor  though  he  nad  notreceiied 
any  money  of  the  teftator's.  Carth.  8.  Trin.  3  Jac.  a.  Lake  v* 
Raw. 

70.  Adion  againft  an  adminifirator^  and  the  plaintiff  did  not 
fet  forth  that  adminiftration  was  granted  to  him  }  adjudged  an 
incurable  fault,  for  though  the  plaintiff  need  notfiew  bj  whom  ad* 
miniftration  was  granted,  yet  it  is  abfoiutefy  neceffiiry  tojoev)  thatai* 
mini/lration  was  granted  to  charge  him  in  an  a£%ion.  2  Yent.  84% 
Mich.  I  W.  &  M.  in  C,  B.  Brafton  v.  Lifter. 

71.  In  proof  of  a  plene  adminiftravit  if  the  26tion  be  ddt  on  a 
bondy  and  you  offer  payment  of  a  bond  on  plene  adminiftravit, 
proof  muft  be  made  that  it  was  a  debt  by  bond,  that  it  was  fealed 
and  delivered  \  but  to  debt  onjimple  contract  you  need  only  prm'e 
payment,  becaufe  if  no  bond,  it  is  a  good  adminiftration  in  an  ac- 
tion; per  Holt  Ch.  J.  Show,  9'^  IVUch.  i  W.  3c  M,  Saoderfon 
V.  Nicholl. 

72.  In  debt  plene  adminiftravit  admits  the  JMr,but  otherwife  in 
an  aAion  on  the  cafe  ia  an  indebitatus  a^umpfit  \  for  there  the 
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mnk prove  the  debt;  per  Holt  Ch.  J.  Show.  8r.  MicK 

1  W.  &  M.  Sandcrfonv.NichoU. 

73.  A&ion  lies  for  rent  due  after  affignment  of  the  term  hy  the  ad--  f*;^'.'*' 
wimjlrator  in  the  detimt^  but  not  in  the  debet,  a  Vent.  209.  Mich.  coiJ^j^. 

2  W.  &  M.  in  C.  B.    Coghill  v.  Freelove.  Sid.  »66« 

Trin.  17 
Car.  a.  B.  R.  in  csfe  of  Helller  v.  CaAard.  '    .     Lev.  127.  S.  C.  &  S.  P.  by  Keeling,  to  whidi 
Twifdca  agreed.  3  Mod.  325.  S*  C.  adjudged  accordingly. 

74*  And  as  to  the  cafe  of  Ovektom  y.  Syddall,  which  was 
quoted  as  reported  to  the  contrary  by  Croke,  it  appears  by 
Mo.  352.  that  Popham  and  Fenner  were  againft  Gawdy  and 
Clench,  and  it  appears  that  the  aAion  was  brought  in  the  debet 
and  detinety  and  by  a  prebendary  upon  the  leafe  of  his  predeceflbr, 
and  then  an  affignment  will  be  a  bar,  which  matters  indeed  do  not  [  340  1 
appear  to  be  urged  in  the  cafe  as  cited  by  Lord  Coke,  and  re- 
ported by  Cro.  £1.  3$5.  but  they  go  upon  the  privity  of  contraA 
(aid  to  be  difiblved  by  the  death  of  the  leflee.  2  Vent.  209.  is 
cafe  of  Coghill  v.  Freelove. 

75.  And  Twifden,  Windham,  and  Keeling,  (Hide  Ch.  J.  be- 
ing dead,)  held  that  this  is  not  contrary  to  OVerton  and  Siddall's 
cafe  cited  in  Walker's  cafe,  3  Rep.  34.  [24.]  and  in  Poph. 

for  there  the  a£lion  was  brought  by  a  fuceeffor  of  a  pretend  againfi 
executor  of  leffee^  and  privity  of  contraA  does  not  go  to  the  fuceeffor 
more  than  to  the  heir,  and  the  heir  of  lejfor  {hsXL  not  maintain  debt 
againft  executor  of  the  leflee  after  affignment,  becaufe  no  privity 
rfcontroB^  but  only  of  eftate,  defcended  to  him.    Ibid. 

76.  Scire  facias  was  brought  againft  an  adminiflrator  upon  ajudg^  v  Salk.29€. 
went  againft  an  executor.  He  pleads  piene  adminiftravit  the  day  of  jj*  ^'  J[f^* 
the  writ  purchafed :  upon  which  the  ^hiatiS  demurred :  forinfudb  chaids,S.C« 
cafe  he  ought  to  plead  riens  enter  mains  at  the  time  of  the  death  of  1*1^  defend- 
the  teftator:  but  if  he  had  joined  ifluc  this  had  been  a  waiver  of  !2i?ad^. 
the  advantage  of  it,  and  Holt  Ch.  J.  cited  the  cafe  of  Harcourt  niftravU, 
andWrenham,  Moor,  858.  and  Ordwat  and  Godfrey's  case,  u^chathe 

3  Cr.  575.  and  though  fome  cafes  in  Keble  and  the  office  of  exe-  ^^^ 
cutors  were  cited,  the  Court  ruled  the  cafe  ut  fupra,  and  did  not  the  day  of 
regard  the  cafes  in  ELeble,  but  demanded  other  authority,  and  as  J^  5"^??* 
to  the  office  of  executors,  they  faid,  that  this  was  a  good  book,  but  f.*  J,  ^^ 
they  did  not  agree  with  it  in  this  point.  Skin.  565.  pi.  12.  Mich,  my  time 

6  W.  &  M.  in  B.  R.  Newton  v.  Richardfon.  ^"^  5  «A 

upon  a  fpe« 
ei«l  demurrer  to  this  plea,  /or  that  the  defendant  did  not  ihew  how  he  had  adminiftered,  the  plaintiff  had 
jadgment»  becaufis  againft  a  jndgment  he  ought  to  ihew  how  he  adminiftered ;  but  apon  a  general  demur- 
rer  it  had  been  a  good  plea.  4  Mod.  296.  S.  C.  adjudged.  Lord  Raym.  Rep.  3.  Richardc 

V*  Newton.  $.  C.  adjudged  on  t  fpecial  demarrer  to  be  a  good  plea.        Comb.  298.  S.  C.  adjudged* 

77.  Aftion  againft  an  executor  who //Md>^^/j/yM^>w«//,  the  4  Mod.  63. 
plaintiff  may  reply  to  them  fevercdliu  or  generally,  that  they  were  kept  jjjj^'^. 
on  foot  by  fraud  I  per  Holt  Ch.  J .  adjornatur.    Show.  289,  290.  cordinglyin 
Mich.  3  W.  &  M,    Beake  y.  Kent.  f  •  B.  af. 

"^  nrmed  m 

B.  R^  I  Carth.  195.  S.  C.  if  that  the  defendant  rejoined  generally  mainta'ntng  her  bar,  and  tra- 
verfed  that  all  or  any  of  the  judgments  were  kept  on  foot  by  fraud,  and  therefore  the  Court  held  the 
fejcModer  good,  and  if  inVie  bad  been  joined  that  all  were  Jcepton  foot  by  fraud,  and  it  had  been  found 
t|)ac  one  of  them  alone  had,  this  iflue  had  been  found  for  the  plaintift',  becaufe  the  plea  was  faife  in  part» 
1^  (9  ths  whole  it  falfe,  therefore  thU  geoeral  form  of  plegding  would  be  ao  diiadvaatage  Co  ^  phintiff 
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(as  tft  pretended)  for  he  mlfht  have  taken  ifliie  tbat  aH  were  coodavcd  Vf  IrMid,  w  elfe  1»  flp|ht  ^sv^ 

£ngled  out  one  of  the  judgments,  and  taken  iilue  upon  thdtf  aloae.    The  pUisiiff  feeing  the  Ofimam  of 
the  Co)irtj  prayeU  leave  to  difcontinue,  which  was  granted. 

79*  The  plaintiff  in  Cur.  Pal.  counted  sgainft  the  defendant 
that  he  was  indebted  to  the  plaintiff  as  admini/tratar  to  F,  B.  in  loA 
fro  tofif  detiat^  fum^  ^j^ifdem  qt/er*  as  adminifiratpr  of  F*  jB.  per  ip* 
fum  dcP  ad  ufum  iplius  quer',  as  adminiftrator  of  F.  B.  bain^  W 
recept\  Upon  non  aflumpfit  pleaded,  a  vcrdift  and  judgment  was 
pro  quer%  and  a  writ  of  error  was  brought  in  B.  R.  and  error  aC- 
£gned  that  the  plaint  tvas  general^  and  no  mention  of  F*  B,  in  the 
plaint,  fo  there  is  a  variance  between  the  plaint  and  the  declara- 
tion, and  for  this  error  the  judgment  was  rercrfed.  Skin.  386. 
Mich.  5  W.  &  M.  in  B.  R.    Neath  v.  Reeves, 

79.  Defendant  mud  not  onty^rvw  payment  without  abatement 
or  collufion,  as  difcharge  of  bonds,  but  alfo  that  there  was  a  real 
debt  for  which  the  creditor's  oathfufficeth,  or  if  evidence  be  given 
that  the  teftator  acknowledged  fo  much  due  by  bond  that  may  bo 

t  34O    ^^^o^^^)  ^^^  ^^^^  would  have  been  good  evidence  againft  himfelfn 
Cumb.  352.  per  Holt  Ch.  J,  Trin.  7  W.  3.  Anon. 

80.  If  an  adion  be  brought  againft  an  adminiftrator,  the  plain* 
tiff  need  not  aver  in  his  declaration  that  adminiflration  nvas  eemnutted 
to  the  defendant,  contra  2  Vent.  84.  Bracton  v.  Lister,  et  aota 
bene,  for  per  Mather,  in  an  anonymous  cafe  in  C.  B.  Midi.  98.  it 
was  held  to  be  ill  upon  demurrer,  but  cured  by  the  defendant*^ 
pleading,  whereby  he  admitted  himfelf  a  lawful  and  rightful  ad- 
miniftrator-; per  Holt  Ch.  J.  Comb.  465.  Hill.  10  W.  3.  B.  R, 

-   3parkes  v.  Crofts. 

8i.  Debt  for  rent  upon  a  parol  leafe,  defendant  pleaded  fuch  a 
debt  upon  obligation  ultra  quod  he  had  no  aflets,  for  being  in  equoB 
gradu  he  could  not  plead  the  one  ftgninfl  the  other  till  judgment  mr 
payment  of  the  money,  but  otherwife  if  one  of  them  be  of  higher 
nature  than  the  other,  and  there  is  no  divcrfity  between  debt  in  the 
realty  by  fpecialty,  and  in  realty  without  fpecialty  as  to  equality 
of  degrees.  12  Mod.  291.  Pafch.  1 1  W.  3.  in  cafe  of  Cage  v, 
A£lon. 
J  Salk.i<^.  32.  Covenant  was  brought  againfl  the  adminifirator  if  an  ajjignee 
hcldVccord-  rf^  term  for  years^  and  the  declaration  againft  him  was  as  afpgnee  of 

ingiy the  lejfee^  though  he  was  only  the  adminiftrator  of  the  aCGgnee,  and 

Ld.  Rajm.  ^f^JQ^ged  that  the  aflion  was  well  brought  againft  the  admini- 
s.T.^wiV  ftrator  by  the  name  of  affignee,  Carth.  519,  Pafch.  fa  W.  3. 
judged  ac-    B.  R.     Tilncy  V.  Norris. 

cttiUngly. 

83.  If  executor  fffft^rs  judgment  to  go  ngainfl  him  by  defatdt^  it 
is  an  admijffion  tf  ojj'etsy  and  the  flieriff  may  on  the  fi.  fa.  return 
a  devaflavit.  12  Mod.  411.  Trin.  12  W.  3.  Rook  v.  Sheriff  of 
Saliftjury. 

84.  In  an  aftion  againft  an  executor  or  adminiftrator,  if  he 
pleads  t'wenty  judgment Sy  he  confeffes  aflets  for  above  nineteen  of 
them  ;  and  yet  they  muft  at  their  peril  plead  all  the  judgments 
in  force  againft  them,  for  if  they  fail  in  one  of  them,  they  (ball 
never  take  advantage  of  it,  for  the  creditor  fliall  have  judgment 

tQ 


to  execute  when  afiets  come,  and  if  the  executor  plead  not  all  his 
judgments,  he  lofcs  the  rigit  of  preferring  themy  and  may  be 
charged  in  a  deva/tavit  for  thoJe  judgments  he  has  omitted  to 
plead,  of  which  fee  a  cafe  well  reported  in  Huttonj  for  the 
pleading  of  the  judgment  is  a  protedion  of  the  aflets  which  you 
have  or  may  have  until  the  judgment  be  fa^isfied,  and  if  one  pleads 
fire  judgments,  and  one  of  them  be  falfe  or  fraudulent^  you  are 
faddled  with  the  whole  fiebt.  Per  Holt  CIu  J.  and  Gould  J* 
12  Mod,  196.  Trin.  13  W.  3.  Atfield  v.  Parker. 

85.  When  an  executor  pleads  to  a  recognizattce,  he  muflfet  it 
forth  to  the  Court,  that  the  Court  may  fee  whether  it  be  to  be 

performed  or  not,  hut  if  it  be  a  deit^  they  only  need  fay  that  a 
judgment  was  obtained  againft  him  in  fuch  a  couft>  if  it  be  in 
any  kA  the  courts  of  Weftmir^ery  but  if  it  be  in  ofiy  inferior  courts 
they  muft  give  it  jurifdi£tion,  and  fay  taliter  proceiTum  fuit,  &c^ 
Here  the  plaintiff  had  judgment  upon  the  firft  exception ;  per 
Holt  Ch.  J.  I  a  Mod,  $13,  Hill.  13  W-  3.  B,  R.  in  cafe  of  In, 
gran)  v.  Foot. 

86.  Adjudged^  that  ivhere  an  e9;ecutor  fuffers  judgment  to  go 
againft  him  by  default  upon  the  writ  of  inquiry^  hefhall  not  give  in 
evidence  want  of  affets^  becaufe  he  is  now  eftopped }  for  he  ought 
to  have  pleaded  plene  adminffiravit,  or  Jpedaliy  what  ajfets  be  had^ 
6  Mod.  308.  Mich.  3  Ann.  B.  R.    Treile  v.  Edwards. 

87.  jifci*  fa,  quare  dampna  ajftderi  non  debenty  was  fued  out 
againil  an  ^tdmini/iratrix  upon  the  new  ftatate  for  preventing  of 
vexatious  fuits J  £5*r.  upon  an  interlocutory  judgment  againfl  the  intef-^ 
tate,  to  this  (he  pleads  judgments  recovered  againft*  her  upon  bonds 
entered  into  by  the  inteftate,  and  adjudged  no  plea,  becaufe  the 
a£l  doth  not  allow  the  executor  or  adminiftrator  to  fay  any  thing 

in  bar  of  the  a£lion,  more  than  the  teftator  or  inteftate  could    [  342 
have  had  when  living,  which  was  only  in  arreft  of  judgment,  but 
he  (hall  not  be  chargeable  with  cofts.  L.  P.  R.  43.  citps  3  Ann* 
Bf  R.     Smith's  i:afe. 

88.  In  debt  againft  an  executor  for  rent  incurred  after  his  entry, 
he  cannot  plead  plene  adminiftravit,  for  that  confeffes  mifappliceh^ 
tion^  fince  no  other  payment  out  of  the  profits  can  be  juftified  till 
the  rent  be  anfwered.  i  Salk.  317.  pi.  25.  Trin.  9  Ann.  £•  R. 
Buckley  v.  Firk. 

Z^»  An  executor  cannot  plead  riens  enfes  maitis  in  any  cafe  but  to 
a  fcire  facias  upon  a  judgment ^  for  he  may  commit  a  devaftavit  by  a 
reteafe,  though  be  had  never  the  goods  in  his  hands.  Trin.  9  Ann. 
B.  R.     Peck  V.  Peck. 

90.  Executor  promifed  to  pay  a  debt  ofteflator's  on  a  certain  future 
dayy  and  the  a£lion  was  againft  him  as  executor-,  but  Parker  Ch.  J. 
held  that  the  naming  him  executor  was  furplufage^  becaufe  it 
appears  on  the  face  oiF  the  record  that  the  demand  was  a  demand 
upon  him  upon  his  own  contraB,  In  efFcA  the  forbcalrance  is 
the  confideration  of  this  promife,  becaufe  without  forbearance  no 
advantage  can  be  taken  of  this  promife  ;  cites  i  Salk.  117.  Yard 
V.  EUard,  and  to  this  opinion  the  reft  of  the  Court  inclined.  Sed. 
adjoniatur.  \o  Mod.  254.  frin.  13  Ann.  B.  R*  johnfon  v. 
Gardiner.  10 
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(Z.  a.  7)     Replications  to  Pleas  of  Judgments,  ice 

good  or  not  good. 

Snnd.  33S.  1-lN  debt  upon  bond  againft  an  executor,  yr\\o  pleaded ftverat 
pl.58.  S.C.  A  judgments  in  bar  to  the  a£iion,  ultra  quod  be  had  not  offets; 
Sat  the*^  the  plaintiff  r^AW,  that  (placitum)  praedidl'  eft  minus  fufficiens  to 
word  pUcW  bar  him,  heczuk  JatisfdiHon  was  acknowledged  en  fuch  an  one  of  the 
turn  is  no>  judgments^  and  that  all  the  other  were  kept  on  foot  by  frauds  and  hoc 
2iwn  tnd^"  pf^raf  eft  verificare^  but  did  not  fay^  per  recordum  ;  and  upon  dc- 
lefers  to  all  muiTer  to  this  replication,  it  was  adjudged  for  the  plaintiff,  be* 
the  replica-  caufc  hoc  parat'  eft  verificare  fliall  be  taken  refpc£Kvely,  and  (hall 
^"^*  be  good  on  a  general,  though  otherwife  on  a  fpecial  demurrer, 

and  the  word  placitum  is  not  but  one  bar,  viz.  all  the  judgments 
make  but  one  bar,  and  therefore  placitum  in  the  replication  an- 
fwers  the  whole.  Sid.  429.  pi.  16.  Mich.  21  Caif.  2.  B.  R.  .Han- 
cock V.  Prowt. 
ftSa«rf.4S«       2.  If  an  executor  pleads  feveral  judgments^  the  plaintiff  may  reply 

^IlLJ^'  ^fi^^h  ^^  ^^^  ^f  ^^^^f  '^^  ^^^  w^f  obtained  ky  fraud  ;  or  you 
iUkhmd.'  way  fay,  feparalia  judiciay  isfc*  obtenf  per  fraudem^  but  in  the  laft 
S.  C.  ruled  pleading  If  one  is  found  to  be  a  true  debty  the  plaintiff  muft  have 
S^fe'IdlSt  judgment.    PcrTwifdcn.  Mod.  33.  pi.  79.  Hill,  21  &  22  Car.  2, 

It  had  been     B.R.   Anon, 

fe  ruled  (it' 

Tcnl  times  before.  The  reporter  fayt,  that  thii  if  an  anomalous  cafe,  and  againft  the  rales  of  tht 
fawy  which  condemns  double  pleading}  but  that  it  hai  been  allowed  in  thii  particular  cafe  leve- 
ral  timesy  and  cites  S  Rep.  132,  133.  Tumer*f  cafe,  and  9  Rep.  io8.  Mertal  Treihan*s  cafe.--  m 
3  Keb.  S9I*  P^*  "*  Tftdiony  ▼•  Ackland,  S.  C.  ruled  accordingly.  '  In  aflumpfit  agaiaft  ao 

eaMotor,  who  pleaded  a  recognisance  and  feveral  judgments  againft  himfelf,  and  feveral  obUgatiom, 
and  payment  of  them  all,  and  that  he  had  fully  admin  ftered,  tec.  The  plajntiff*  may  reply  to  all  or  to 
•a  many  of  them  as  be  pleafe  j  per  Curiam.  Lev.  ftSi.  Hill.  10  &  ai  Car.  1.  B.  R.  JeHcriet  t.  Dee* 

3*  Tn  debt  againft  an  executor,  he  pleaded  judgments,  and  that 
he  had  not  affets  ultra ;  the  plaintiff  replied,  that  the  judgments 
were  kept  on  foot  hj  fraud  and  covin.  The  defendant  rejoined, 
T'lXX  1  l^^  he- did  not  keep  them  on  foot  by  frauds  and  exception  was  taken, 
becaufe  he  did  not  fay  y  the  judgments  or  any  of  them.  Vaugh.  Ch.  J. 
held  the  exception  good,  for  the  rejoinder  is  a  negative  pregnant ; 
and  judgment  per  tot.  Cur.  for  the  plaintiff.  Cart.  221.  Pafdu 
23  Car.  2.  C.  B.  Warcupp  v.  Symonds. 

4.  Debt  againft  an  executor  upon  a  bond  of  his  teftator ;  the 
Aeicndznt  pleaded  two  judgments  had  againft  the  teftator,  and  fet  them 
forth,  and  that  he  had  not  affets  ultra  40  /.  towards  fatisfaAion  >  The 
plaintiff  replied,  that  defendant  paid  fo  much  upon  the  firft  judgment, 
andfo  much  upon  the  other,  yet  kept  on  foot  by  fraud;  and  upon  de- 
murrer it  was  infifted  that  the  replication  was  fo  complicated,  that 
no  diftind  iffue  could  be  taken  upon  it,  for  die  plaintiff  put  them 
both  together,  when  he  alleges  they  were  kept  on  foot  by  fraud ; 
but  the  replication  was  held  good,  and  the  plaintiff  had  judgment. 
2  Mod.  36.  Pafch.  27  Car.  2.  C.  B.    Mafon  v.  Stratton. 

5*  Dek 
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5»  Deit  on  hctid  againft  an  executor^  viho  pleaded  a  iudgment  oIh  S*  C*  ci^^ 
tained  againft  him  upon  another  bond  of  the  tcftator,  hut  did  not  Jay  ^*^*  ^^^' 
ffout  patet  per  recordum;  then  he  pleaded  feveral  other  judgments^  and 
that  plene  eulminjftravit  all  the  goods  of  the  teftator  ^r^/^r^/Mm  lo/. 
nvhUh  Hvas  charged  ivith  the /aid  Judgments,  and  notfufficient  tofatisfy 
them ;  the  plaintiff  replied  protejlando,  that  all  the  Judgments  were 
obtained  by  frauds  pro  placito  dicit,  that  the  day  of  the  writ  then  was 
no  more  than  loo/.  due  on  all  the  Judgments,  and  that  the  defendant 
then  hadfiifficient  affets  tofatisfy  the  Judgments,  and  liiewife  the  debt 
due  to  the  plaintiff,  but  that  be  fuffered  the  Judgments  to  remain  in 
force  h  defraud  him.  Upon  a  demurrer,  it  was  refohed  that  this 
general  pleading  of  aiTets  to  fatisfy  all  the  judgments,  and  the 
plaint  was  good  -,  but  becaufe  no  venue  was  laid  where  he  had  affets^ 
fo  that  it  was  not  triable^  it  was  an  incurable  fault.  3  Lev.  311. 
and  368.  Trin.  W.  &  M.  in  C.  B.  Knighton  v.  Morcton. 

6.  Debt  againft  an  adminiftrator  upon  a  bill  penal  of  the  inteftate, 
^c.  the  defendant  pleaded  in  bar  feveral  Judgments  obtained  againft  him 
as  adrmnijlrator  upon  bonds  of  the  inteftate  amounting  to  1 1 5  /.  and  that 
he  had  fully  adminiftered  praterquam  10/.  which  was  not  fujficient  to 
Sfcharge  the  faid  Judgments.  The  plaintilff'  replied  and  confeffed  the 
bonds  :  but  that  at  the  time  of  the  Judgments  obtained,  there  was  but 
48/*  10/.  due  on  the  faid  bonds,  and  (hews  to  whom,  and  that  it 
was  more  than  was  really  due  for  all  the  debts  and  damages  on  the 
faid  Judgments,  and  that  it  would  be  accepted  in  full  difcharge  thereof, 
and  that  the  defendant  had  affets  ultra  the  faid  48 1.  los.  to  fatisfy 
the  plaintifPs  debts  \  and  upon  demurrer  to  this  replication  it  was 
held  ill,  becaufe  nothing  was  put  in  iflue ;  for  the  allegation  of 
48 1.  10  s.  would  be  accepted  in  full  difcharge  of  the  judgments  is 
matter  which  might  be  given  in  evidence  to  prove  the  fraud ;  he 
ihould  have  faid,  that  the  creditors  would  have  accepted  lefs  than 
the  debts  due  to  them,  and  that  the  defendant  would  not  pay  it, 
but  keep  the  judgments  on  foot  by  fraud.  Nelf.  Abr.  17a.  pi.  9. 
cites  I  Lutw.  445.  [Mich.  3  Jac.  2.]    Bell  v.  Bolton. 


(2.  a.  8)     Pleadings.    Ne  unques  Executor,  Ne  un-  [ 
'  ques  adminiflered  as  Executor,  &c. 

I«  T\EBT  againft  an  adminiftrator,  who  Jaid  that  the  writ  ought 
-*^  to  be  brought  againft  them  by  the  name  of  executors,  though 
they  are  adminiftrator s,  judgment  of  (he  writ,  becaufe  the  ftatute 
gives  writ  of  debt  for  adminiftrators,  and  a£tion  of  debt  was  maii^- 
tainable  againft  them  at  common  law,  therefore  the  writ  was 
awarded  good ;  by  which  the  defendant  faid  that  he  was  not  ad- 
miniftrator; nota.    Br.  Adminiftrator,  pi.  10.  cites  41  £.3.  a* 

2.  In  debt  againft  executrix,  if  the  defendant  fays,  that/he  is  ad* 

miniftratrix,  &c.  and  did  not  adminifter  any  goods  before  the  Utters  of 

adminiftration  committed  to  her,  there  it  f^ffices  for  the  other  to  fay, 

thatfuch  a  day  and  yearjbe  admifiiftered  certain  goods,  &c.  without 

Jhewing  what  goods.     Br.  Pleadings,  pl«  22*  cites  19  H.  6.  14. 

3.  Contra 
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• 

^.  Contra  where  flic  faya,  that  flic  made  iiht  funeral  nvlth  fuch 
goods^  and  Jbensfs  nvhaty  abfque  hoe  that  Jbe  adimnifiered  other  goods 
before  the  letters  committed  to  her^  there  the  plaintiffs Jball  fay^  that 
Jhe  adtniniftered  other  goods  before^  andjballjhew  what  in  certain  in 
this  fpecial  cafe  ;  contra  in  the  common  cafe  as  above.  Ibid. 
.  4.  Debtagain/l  two  as  executors ^  whojaid,  that  the  ordinary  com^ 
tttitted  to  them  the  adminiftrationy  becaufe  he  died  int^atCf  amd  fo 
they  ought  to  be  named  adminiftrators,  and  not  executors,  judg- 
ment of  the  writ;  the  plaintiff  laid,  that  the  teftator  made  them 
two  executors,  and  died,  and  they  adminiftered  as  executors,  and 
pending  die  writ,  the  ordinary  committed  to  them  the  admini* 
ftration,  judgment,  &c.  and  the  defendants  faid  that  he  died  in^ 
teftate,  and  the  adminiftration  was  committed  as  above,  .before 
the  writ  brought,  abfque  hoc  that  it  was  committed  pending 
the  writ*    Br.  Traverfe  per,  &c.  pi.  .89.  cites  21  H.  6.  23. 

5.  DAt  again/i  three  executors  ^  two  pleaded  fully  admhufieredj  and 
the  third  faid f  that  the  tefiator  died  intejlate  at  B.and  the  ordinary^ 
by  his  commiffion^  ordained  the  defendant  and  two  others  to  receive  and 
levy  the  goods  of  the  deceafedy  and  to  render  account  of  them  to  the  com- 
tnijfaryy  upon  requef ;  by  which  the  defendant  and  the  two  re- 
ceived divers  goods,  and  thereof  bzye /fitly  accounted  before  the  food 
conuniffEoryy  judgment,  &c.  Per  Newton,  this  is  no  pLea  without 
traverfe,  no  more  th:^  if  \  fay,  that  the  teftator  gave  to  me,  by 
which  I  took  it ;  this  is  no  pka  without  traverfe,  abfque  hoc  that 
they  adminiflired  any  goods  of  the  deceafed  as  executors  of  the  tefiamesst 
in  other  manner ^  and  the  other  faid y  that  he  adminiftered  divers  goods 
and  chattels  at  H,  as  executor*  Prtft,  &c.  and  the  others  e  contra, 
and  that  all  was  entered  for  the  ^difficulty  of  the  lay  gents,  and  fo 
it  was.     Br.  Traverfe  per,  &c.  pi.  91.  cites  21  H.  6.  27,28. 

.6.  And  in  debt  againfl  a  feme  asexecutrixy  whofmdy  Aat  the  barom 
died  intefiatCy  and  fie  expended  certain  goods  in  hisfepuHurey  alfque  hoc 
that  ihe  adminiftered  as  execrutrix.     fir.  Ibid,  cites  2  H.  6. 

7.  Debt  againft  executor,  who  faidy  that  the  teftator  died  intrf- 
iatCy  and  the  ordinary  committed  the  adminifiration  to  y.  N.  nuhofdd 
fuch  goods  to  the  defendant y  by  which  he  took  themy  and  admimflered  as 

bis  proper  goods y    abfque  hoc  that  he  adminiftered  other  goods  :  and 

by  fome  i!his  amounts  but  to  the  general  ifiue,  by  which  he  pa&ed 

[  345  3    over,  VLiid  faidy  that  he  delivered  to  him  certain  goods  and  certain  ap- 

.parel,  and.fliewed  what,  abfque  hoc  that  he  was  executory  or  ad'* 

'  miniflered  as  executory    &c.    Quxre.     Br.  Dette,   pi.  189.    cites 

32  H.  6.  6. 

8.  Where  the  defendanty  in  debt  againft  him  as  adminiftratcr^  Jays 
thai  he  buried  the  inteftatCy  or  was  hisfenuy  and  took  his  neceffary  e^ 
parely  abfque  hoc  that  he  adminiftered  in  other  mannery  this  is  a. 
good  traverfe.  Br.  Traverfe  per,  &c.  pi.  I4i,  cites  37  H.6.27,28. 

9.  But  where  Jbe  confeffes  no  adminifbrationy  there  the  traverfe 
Jball  be  abfque  hoc  that  fbe  adminiftered.      Note  the   dificicnce* 

Br.  Ibid, 
a  Lev.  190.       ic.  Debt  againft  an  executrix,   who  pleaded  ihe  never  was 
Paich.  29     executrix,  or  ever  adminiftered  as  executrix ;  the  plaintiff  ri^/vi^ 
B^.  Gran-  that  fie  had  adininiftered  as^executri^  rfthe  tefamcnt^  i:^.prift.   And 


4m  evtJtfftt  the  defendant  Jbewfd  letters  <f  admini/lMtum  gr4tnted  t$  her  ^^n  v.  Sib- 
of  the  goods  of  the  dcceafed,  hy  ^hichjbe  adminifiered  them,  Mtd  [^^"n^af- 
tiat  [be  did  not  admintfter  before^  This  f^ems  good  evidence  \  fpr  ter'impar- 
Jhe  adtmnifttred  as  adm'miftrator  by  authority^  and  not  de  fon  tort^  ^^^^^  ?'^^^' 
and  yet  Uie  mi^t  have  pleaded  this  matter  in  abatement  of  the  ^J^  ^^^k^ 
writ»  in   which  flie  was  named  executrix.    Quaere.  D.  3.05.  b.  ftration 

pK6l.    Micfa«    13  &   I4Eliz.    AnOOU  granted  t© 

her,  abTqoc 
hoc  that  ihe  is  executrix^  or  over  admiiiiftcred  «s  OKecotriv.    The  Court  held  this  to  be  a  plea  oiUy  ia 
•bataneoty  and  therefore  not  pleldable  as  here  atter  imparknce,  and  gave  jodgmoot  fo^he  plaiatiff^ 
I  SaUc.  266.  pi.  4«  Mich.  5  W.  &  M,  in  B.  R.  the-S.  C.  of  D.  305.  ^.  6j.  citalaoi 
idled  upon,  but  the  Court  held  it  nd  plea  in  bar* 

1 1.  The  defendant  made  eonufance  ut  baUivus  adminjflratoris  jff 
the  grantee  of  a  renty  but  did  not  Jbew  the  letters  of  admwl/lration. 
The  Court  agreed  that  tliis  would  have  been  a  good  exception, 
out  that  it  being  taken  after  a  demurrer,  it  was  relieved  by  the  ila- 
tute  of  27  £liz.  of  demurrers.  4  Le«  ii6.  pi.  214.  Trin. 
29  Eliz.  C.  B.  in  cafe  of  Ognell  v.  Underhill. 

12.  Adminiftrator  durante  minore  %tate  cum  teftamento  an* 
nexo,  plaintiff  did  not  fet  for  thy  that  adnuniftration  was  committed  to 
him,  but  profert  hie  in  curia  Titeras  teftamentariasy  without  fayit^ 
YlXjzxz^  admim^rationis ;  this  was  held  ill,  and  not  cui^d  bya  vcr- 
di£k.     2J0. 193.  Pafch.  34  Car*  2.  B.  R.     Lake  v.  Thacker. 

13*  ABim  was  brovght  agdnfi  £.  as  executor  of  J.  S.  who  pleaded 
he  was  not  the  fame  perfon  named  in  the  will  (and  tn  tnitb  J.  5. 
made  others  executors ^  and  not  E.).;  this  upon  a  demurrer  was  held 
an  ill  plea,  becaufe  he  might  be  executor  de  fon  torty  though  he  be 
not  named  in  the  will^  "and  fo  may  be  chargeable,  and  therefore  he 
ought  to  have  pleaded^  that  he  was  not  executor ^  nor  ever  adminiftered 
as  executor  i  and  judgment  for  the  plaintiff.  Sty.  63.  Mich. 
23  Car.  B.  R.     Seaman  v.  Edwards. 

14.  If  the  defendant  pleads  that  the  teflator  made  one  J.  S.  executor ^ 
who  proved  the  willy  &c.  he  ought  to  travcrfe  abfqwe  hoe  that  he 
Vasexecutor,  or  ever  adminiftered  as  fuch,  for  both  may  be  true, 
and  yet  the  defendant  liable  as  executor  de  fon  tort.  2  Mod.  169. 
Hill.  28  &  29  Car.  2.  C.  B.     Singleton  v.  Bawtree. 

(Z.  a.  9)  Pleadings  in  Adions  by  or  againft  Execu- 
tors, &c.  Where  there  muft  be  Monftraas  of  the 
Teftament,  or  Letters  of  Adminiftration. 

1.  |-N  raijifhment  of  ward  by  three  executors y  the  defendant  de- 
^  manded  oyer  of  the  teftament,  &  non  allocatur ;  but  he 
demanded  oyer  of  the  writ,  and  rit  was  granted.    Br.  Monftrans,    [  34^  ] 
pi.  29.  cites  7  H.  4.  2- 

2.  It  is  faid  that  an  eicecutorwho  brbgs  an  4£tbn.-{hall  flicw  ^f**?  ^^ 
the  teflamenty  and  tejiament  nuncupative  under  die  feal  of  the  ordi»  ^^qm^^i^' 
nary  isft^cients  quod  nota  bene.     Br.  Monfbrans,  pi.  140.  cites  judges  wiu 
14  H.  6.K.  ^  '    "T  "^"'^ 

^  •*  the  exfcu- 

ton  to  foe  for  things  jn  adion  wAtU  they  fliew 'the  teft«fflent  dolj  preTeduiuhr  the  feal  of  the  ordinary, 
fcttt  if  prored  b)-  ioncof  duoi|  ihi  idpg*c  MWU  wll^  allow  jc    9  ]l<pi  3S,  •«  in  fl€aik>c's  cafe. 

3.  Debt 
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§•  Debt  by  executor  ;  xhit  drfimdant  imparled  ;  he  (hall  not  have 
eyer  of  the  ufiament  after  this  by  award.  Br.  Oyer  de  RcoordSf 
pL  39*  cites  19  H.  6.  7. 

4.  And  after  imparlance  the  defendant  (hall  not  have  oyer  of 
the  teftament,  nor  of  the  obligation  and  condition,  and  yet  he 
may  plead  variance  between  the  writ  and  the  obligation  after  im- 
parlance, for  the  obligation  remains  always  in  court  \  contra  of 
theteftament.    Br.  Ibid*  cites  38  H.  6.  a. 
Whotfoie        ^^  Debt  againflr  an  executor,  vifhofaidj  that  the  dean  afPauFs  in 
laid  d^^  X.WW&/I  has  jurifdiilion  ordinary  in  A.  and  (hewed  by  fpeciahy, 
adminiftn-    pleading,  how,  &c»  and  that  the  party  died  there^  and  UM.  the  dean 
^°"  ^"%Li     comnUtted  the  adminiftration  to  the  defendant^  becatife  the  party  died  in» 
toUmpend-  *'^^^>  ^''^'^  (o  ought  he  to  be  named admini/frator^  and  not  executor ; 
ing  the        judgment  of  the  writ }  Telverton  prayed  oyer  of  the  letters  of  adf 
wit,  where   miniftration.    Portington  faid,  you  (hall  not  have  it ;  for  where 
executor^  ^  ^^  cxecutor  brings  an  a£iion,  he  ought  to  (hew  the  teftament» 
and  admim-  Br.  Monftrans,  pi.  55.  cites  at  H.  6.  23. 

**^  *■  5.  But  if  an  aSHon  be  brought  againfi  two  executors^  and  they 

befoce,  and  fiy9  ^^"^  ^^^  tefiator  made  them  and  y.  N.  executors^  who  admimflered 
the  defend-  with  them,  and  is  alive,  not  named,  &c.  judgment  of  the  writ, 
that^'  there  they  need  not  (hew  the  teftament  i  and  fo  note  a  diveijby 
adminiftn-  whcrc  they  bring  the  a^Hon,  and  where  the  a&ion  is  brought  ^ean/t 
tion  was  them :  and  the  beft  opinion  was,  that  in  the  cafe  above,  tl^  dc* 
wfii^JIT*    ^^^^^^  '^ccd  not  (hew  the  letters  of  adminiftration.    Ibid* 

abfque  hoc  that  it  was  committed  pending  the  writ,  and  the  other  e  contra.    Br.  Ibid. 

The  defendant  need  not  (hew  the  letters  of  adminiftration  by  way  of  defence.    Contra  wbettf  It  is  by 
WBj  of  adjon.    Br.  Adxniniftrators,  pi.  34*  cites  Hill,  ai  H.  6. 23.  aod  Pafch.  iq  £.  4.  1. 

6.  Teftament  and  obligation  (hall  be  (hewn  without  demand  tf 
the  other  party,  but  in  formedon  in  remainder  the  demandant  is 
not  bound  to  (hew  it,  unlefs  the  tenant  demands  it  \  quod  nota 
diverfity.    Br.  Count,  pL  53.  cites  36  H.  6.  i6. 

6.  Trefpafs  of  chattels  taken ;  the  deScndaintjufiified  as  admintftro' 
tor  of  the  goods  of  J.  N.  to  whom  the  goods  belonged,  and  was 
not  compelled  to  (hew  the  letters  of  adminiftration,  becaufe  k 
was  a  thing  vefted  in  pojfejfion  and  by, way  of  bar  ;  but  if  it  was  by 
way  of  demand,  he  and  executor  (hall  (hew  the  letters  of  auhnini- 
ftration  and  teftament  \  but  he  who  claims  a  rent-charge  or  rever^Son^ 
(hall  (hew  deed,  though  it  be  by  bar,  for  he  is  intitled  to  the  tlnteg 
by  the  deed,  but  letters  of  adminiftration  intitleshim  to  the  aSianiiolj^ 
and  not  to  the  thing.    Br.  Monftrans,- pi.  11 8.  cites  10  E.  4.  i. 

9.  Trefpafs  by  an  executor  of  goods  carried  away  in  the  Rfe  of 
the  teSator,  the  plaintiff  (hall  not  be  compelled  tofbew  teftament  im 
another  term,  by  the  opinion  of  the  Courts  and  therefore,  if  the 
defendant  does  not  demand  oyer  of  it  the  iirft  term,  he  has  fur- 
ceafed  his  time  \  contra  of  letters  rf  adminiftration  s  for  there  the 
1 347  J  i^T^^  is  quod  pvofert  literas  fuas  adminiftrationis,  and  therefore 
there  exception  may  be  taken  at  any  time.  But  fee  the  Old  Book 
of  Entries,  that  he  ought  to  (hew  the  teftament  alfo,  et  profeit 
literas  teftamentar*,  &c.  nevertheUfs  it  appears  there,  that  tiot* 
withftanding  this,  the  defendant  (hall  not  have  oyer  of  it  in  ano* 

thcr  term.    Br.  Mooftransr  pl*  t43«  cit6»  16  £•  4.  8* 

10.  Trcfpaft 


iBttmotS^  347 

16.  Tr^fpafs  in  ah  A^ii^xr  brought  by  admrntftrator,  he  ought 

10  iliew  the  Utters  of  admitiifiratioH.   Br.  Monftransi  pi.  125.  cites 
ai  E.  4.  50. 

11.  &  where  he  jufiifies  as  adminiftrator^  per  BHaxit  En 
Mohftrans,  pi.  125.*  cites  21  £.4.  50^ 

1 2.  Trefpafs  by  A.  admmifiraior  of  the  goods,  &c»  of  J.  Ni  and  ^  •^m  «»- 
counted  of  goodj  iaken  0ut  tf  his  proper  poffeffiottj  and  yet  did  not  Ji"^y/c*itti 
Ihew  the  letters  of  adminiftrationi  nbtwithftanding  that  he  named  6E.4.'i.^ 
himfeif  adminiftrator,  by  rcafon  that  it  is  of  his  own  pofleilionft  ^^ '"  •* 
Br.  Mouftrans,  pi.  ia8.  cites  2a  E.  4.  11,  12.  thc^flbf. 

lion  of  the  uftator  he  ihall  /hetjif  teftameiic ;  note  A  cHverfity*    Ibi4« 

13.  &  if  exeaitor  brings  fuch  an  a£liony  &c.  and  counts  of  a  duty 
hj)imf{'lfj  or  of  ^  bailment  wade  by  himfeif*  Br.  Monftrans,  pl«  128* 
tites  22  £.  4,  XI,  i2i 

14.  In  trefpafs  the  plaintiff  intitled  hinlfeif  by  leafe  fot  years  of 
a  ftranger.  The  defendant  faid,  that  before  this  the  leflbr  leafed 
to  W.  iV.  for  years  J  which  term  yet  continues^  and  W^  N,  made  the 
plaintiff  his  executor,  and  died,  and  he  entered  as  executor,  and  a 
good  plea  without  fliewing  the  teftament^  for  lifhall  not  befhev)n 
to  the  court,  but  to  enable  the  plaintiff  to  the  afHon^  and  now  the  df'- 
fenddnt  has  admitted  it  i  quod  nota  by  awards  Br»  Monftrans^ 
pi.  167.  cites  I  H.  7.  iBw 

15.  He  who  claims  by  dcvlfe  need  not  (hew  teflamentt  per 
Fioeux  Ch.  J^  Bn  Monilrans,  pk  172.  cites  1^  H»  7.  14.  and 
20  H^  7.  6*  « 

l6w  Affumpftt  by  executor  of  a  promife  io  his  teftator  found  for  the  Noy,  6j. 
plaintiff,  and  judgment  \  error  was  afligned,  becaufe  he  did  not  ^^^  ««<' 
^/6fw  in  court  the  teflatnent  in  the  declaration  metitioned^  It  Was  holden  rtmfcd!L, 
per  tot.  Cur.  to  be  matter  of  fubftance  ;  for  othetwife  he  does  not  3  Buift.nt* 
intitle  himfclf  to  the   aftion,  and  the  judgment  was  rcvcrfed.  S-  ^.^*7* 
CraE.551.  pLu  Pafch,  39Elizv  B.  R.    Edwards  v.  Stapleton.  ■«^«6»y- 

16.  Ixi  fcire  facias  on  judgment  had  by  the  tiftator^  He  need  not  fay  Sid.  149.  pK 
In  the  writ,  ptofef t  lltetas  teftamentarias  ;  and  Raymond  having,  ^^^^  White- 
for  want  thereof,  dtfnurrcd,    it  was  over-ruled   per  Cur.   on  Mliafs.c. 
reading  the  record.     Keb%  804.  pi.  co.  Pafch.  17  Cat.  2?  B.  R.  theCowt 
WWt,Sor«v.Jaacob.  ^.tiirf' 

form,  and  fo  it  had  been  adjudged,  ind  then  Jef^tadant  fliatt  not  hare  advaotage  of  it  on  fuch  general 
^eximner ;  and  judgneAt  for  the  plaintiff.  But  If  jadgment  h«d  i>een  had  by  exe.  utor  or  adminU 

ftrator  it  fenns  clear  that  in  fti.  fa.  theieopon  it  is  not  re^uificc  to  fay  profert  in  cur.  Utcrat,  ftc.  b«« 
uttft  it  appttft  by  tke  judgalent.     Ibid,  by  thk  reporter. 

1 7.  In  zfcikfa.  by  an  admimjbratof^  on  a  judgment  tecovered  by  the 
imejlaie  or  by  himfeif  he  need  not  fay,  pfofen  Hteras  adminiftra* 
tionis  ;  for  a  fci.  fa«  is  no  declaration.  2 1LA%  882.  pi.  62.  HilL 
i23  &  24  Car.  2.  B«  R.     Remington  v.  Holf. 

i8.  When  the  defendant  pleads  letters  of  admlntjl ration^  he  need  Wheie  an 
taot  fay,  hie  in  curia  prolat'.    But  the  plaintiff  that  intitles  himfeif  ^^^^ 
to  the  a£lion  m\xSt.\  per  Vaughan.   Cart^  227.  Tiin.  23  Car.  2.  a  fci«  fa. 
C.B.    Mellor  v.  Overton.  f^?'  ^"  • 

judgment 
iKoveitd  by  hjmftlf.  be  smd  ooC  cmu  with  a  pff9ren  hie  la  caria  liC  tc<U«i*#  b«t  wheit  be  bnngi  it 
Vca..  XL  €  «  M 
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on  a  judgment  ^ecotered  by  his  teilAtor,  he  muft.    «  Show.  459*  pi.  425.  Hill,  x  &2  Jjc-  2.  6iH« 
VaJict  V.  French. 

19.  If  an  executor  brings  an  aBion  as  executor ^  where  he  need  mt 
name  himjelf  executor^  he  need  not  plead  with  a  profert  in  curia  of 
the  letters  tcftamentary.  2  Ld.  Raym.  Rep.  1215.  Mich.  4  Ann. 
in  cafe  of .  Wallis  v.  Lewis. 

2b.  An  admintjlrator  brought  ail  afition,  and  did  not  Jet  forth  the 
letters  (f  adminiftration ;  yet  the  d^endant  having  pleaded  mn  ejl 
faBum  inteflatiy  that  made  the  declaration  good*  8  Mod.  356,  cites 
Hill.  1 1  Geo.  in  the  cafe  of  Hedley  v.  Williams. 


(Z.  a.  10]     JPleadings.     What  (hall  be  faid  to  beaa 

Admiffion  of  Affets. 


A     Brought  acfion  againjl  an  adminiftrator^  who,  pending  that 
•^^  •   fuit,  let  judgment  he  had  again/}  him  by  B.  and  did  not  plead 


Ld.  Raym.     ^ 
Rep.  589. 
S.  C.  and 

verdia  giv-  that  judgment  in  bar  to  the  firji  aBion^  but  fold  the  goods  of  the  inteftait 

*"/°'.^*  to  pay  £,     A.  likewife  got  judgmtnty  and  brought  a  fieri  facias^  on 

ac  the  af-  whicK  tlie  fheriff  levied  part^  and  as  to  the  reft  returned  a  devaj^ 
^{t.%  was  fct  tavit*     In  an  «nction  brought  againft  the  flieriff  for  a  falfe  return, 

a^nScof**  ^^  ^^^  infifted  for  the  plaintiff,  that  the  fufFering  judgment  by  dc- 

Courtmade  fault  was  no  confeflioii  of  aflets,  and  that  the  fheriff  ought  not  te 

that  the  have  returned  a  devaftavit,  but  a  nulla  bona,  and  upon  that  there 

ftoald*Lave  ^"g^^  *®  ^Ci'sc^t  been  a  fcire  fieri  inquiry  \  but  adjudged,  that  he 

his  cofts.^  may  return  a  devail'avit  on  the  firft  fieri  facias,  if  he  will  run  the 

Comyns's  rifque  of  its  being  true  or  not,*  and  that  the  inquiry  is  only  for 

t^V^izS  ^^^  fafety,  that  if  an  executor  fujfers  judgment  to  go  by  default^  or 

the  Court  csfiftjfes  it,  he  admits  affets ;  that  he  might  have  pleaded  the  firfl 

*k'**/>*'  judgment  obtained  by  B.  againft:  the  action  of  A.   &  riens  ultra; 

did  not"l?c  ^^^  ^^^  having  done  it,  it  is  an  admiffion  of  ailets,  to  anfvver  the 

againiithe  judgment  in  this  as  well  as  to  the  firft  a£lion,  and  he  is  eflopped 

vTvtt^  to  fay  the  contrary   upon  a  devaftavit  returned,     i  Salk.  310. 

Wsduty;**"  pi- 1 4.  Mich.  12.W. 3.  B. R.     Rock V.  Lcighton. 

for  when  a  judgment  is  given  agiinft  an  executor  or  adminiflrator,  it  is  given  of  all  aiTets  which  Ik  had 
at  the  time  of  the  commencconent  of  the  a^ioRy  and  if  an  executor  or  adminiftrator  hath  paid  od*  a 
judgment  pendente  lite»  it  cansot  be  gi^en  in  evidence  upon  pleae  adrntniltravit  pleaded  \  for  it  ou^at 
to  be  pleaded  fpeciaily. 

12  Mod.  2.  If  there  are  three  judgments  againft  the  teftator^  each  one  for 

&  s'.  P.^'  ^°^*  ^"^  ^^  executor  has  affets  hut  to  the  value  of  20/.  if  he  pleads 
accordingly  thefe  three  judgments ^  and  one  of  them  is  ill  pleaded,  or,  upon  ifliic 
per  Holt  joined,  one  of  them  is  found  againfl  the  executory  (though  in  fail. 
If  he  pleads  P^rhnps,  he  has  but  20 1.  which  will  not  be  fufficient  to  fatisfy  the 
ievcraijtidg-  other  two  judgments  of  20 1.)  yet,  by  pleading  the  three,  it  is  an 
"*f'fl*"  "*  implicit  confellion  of  afiets  for  more  than  the  two  judgments,  and 
of"afletTto  therefore  in  fuch  cafes  judgment  fliall  be  againft  him  tor  the  valtre 
fatbfyaii,     of  the  faid  judgments  ;  per  Holt  Ch.  J.  which  Gold  J.  agiecd, 

10  l^ 
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Ld.  Raym.  Rep.  678, 679.  Trin.  13.  W.  3.    in  cafe  of  Parker  v.  "n^*  the 
Atfield.  ''*"»  "j^' 

..It  a  certain 

tarn  Is  only  form,  and  not  tniTerfable.  i  SaJk.  31Z.  p!.  x6.  Trin.  13  W.  3.  B.  R.  the  third  refola* 
tioD  in  the  cafe  of  Parker  v.  Atfield* 

(Z.  a.  1 1)     What  PlaintifF  muft  do  on  Plene  Admi-   C  349  ] 

niftravit  pleaded. 

!•  1 N  debt  againil  executors  or  adminiflratorSy  plene  adminiftra-'  Debt  againft 

vit  is  no  plea  J  unlefs  he  fays  the  day  of  the  nurit  pur  chafed ^  quod   *h"*^dkd 

nota.    Br.  Affets,  pi.  7.  cites  5  H.  5.  10,  u.  ^ene^dmU 

niftraTic^ 
the  plaintiff  replied  aflets  die  exhibitionis  bills,  vix.  23d  oi  Oflober,  which  Is  the  firfl  dsy  of  Michaelmas 
term  \  now  it  appears  upon  the  evidence,  that  the  bill  was  not  filed  till  afcer  fourreen  days  or  after  ia 
that  term,  nothing  which  he  had  in  his  hands  which  he  had  paid  within  that  term  to  difcharge  other 
debts  of  equal  nature,  before  the  very  day  of  tiling  the  bill,  (hall  be  allets.  Std.  432.  Mich.  21  Car.  2« 
B.  R.     Man  v.  Adams. 

2.  Debt  againft  thtee  executors  of  an  executor ^  one  pleads  a  releafe  Fitih.  tit. 
to  his  tiflator  at  i.  the  other  pleads  that  firjl  teflator  made  their  ttf  ^"^"^*^> 
/j/cr,  and  one  B*  his  executors  who  is  yet  livingy  and  not  named  in   s.C. 
the  writ,  and  przys  judic^  de  breve ;  the  third  pleads  plene  admini^ 
firavit  in  the  county  of  IV.  and  fo  to  iflue  upon  all.     Here  all  the 
pleas  go  to  the  a£^ion,  and  therefore  it  was  faid  that  the  plaintiff 
at  his  ele£^ion  might  try  which  he  would  firft,  for  if  any  one  were 
found  with  him  he  (hall  recover  de  bonis  teftatoris.     But  the  re- 
Jeafc  being  a  perpetual  bar  between  the  parties,  and  to  avoid  en- 
tanglement, if  any  of  the  other  iifues  were  tried  firft,  a  nifi  prius 
fliall  iifue  to  L.  to  try  the  faid  releafe  at  the  prayer  of  the  defend- 
ant.   But  if  one  had  pleaded  in  abatement  of  the  writ,  the  other 
to  the  a£lion,  the  plea  in  abatement  fliould  be  firft  tried,  for  the 
plaintiff  ought  not  to  recover  upon  a  bad  writ.     8  E.  4.  24.  a, 

pL  3-  , 

3.  Executor  admtnifierSj  and  afterwards  refufes  in  courts  and  ad*    , 

mimfiratiGn  is  granted  to  J»  S.  In  debt  brought  againft  the  executor 
he  pleaded  plene  adniiniflravit^  and  gave  in  evidence  that  he  himfelf 
bad  paid  certain  debts j  and  that  all  the  reftdue  of  the  affets  nvere  reco^ 
Mitred  by  creditors  againfl  the  faid  adminiflrator,  and  paid  by  him» 
This  is  no  good  evidence  to  maintain  the  iflue  ;  for  he  to  whom 
the  adminiltration  is  granted  is  a  mere  ftranger,  and  what  he  did 
is  without  warrant,  and  therefore  it  is  no  adminiftration  to  prove 
the  iflue.  Le.  154,  155,  pi.  215.  Trin.  32  Eliz.  C.  B.  Haw- 
kins v.  Lawfe. 

4.  Debt  was  brought  by  original  writ  againft  an  adminiflrator  in  2  Le.  60. 
another  county  than  where  he  was  commorant^  and  before  he  had  notice  f^*  *^.»  ^'^^ 
of  this  oBion  he  paid  feveral  debts  of  the  inteftate  due  by  fpecialtiesy  verbis.  *"* 
andfo  he  had  not  affets  to  pay  the  debt  demanded,  though  he  had  af 

fits  at  the  day  of  the  tefle  of  the  original.  And  now  the  defendant 
appearing,  pleaded  this  fpecial  matter,  and  concluded,  viz.  and 
fo  nothing  remained  in  his  hands  ;  and  it  was  held  per  Cur.  to  be 
a  good  plea.  Le.  312.  pi. 434.  Trin.  32  Eliz.  C.  B.  Corbet's 
cafe. 

C  c  a  5.  A 


3*9 


t35o] 


Uoh.  1 17* 
^1.  i6o« 
Trin.  ij 
Jac.  Warner 
1r.  Kirby. 
S.  P.  held 
■ccordui^y. 


ftl.i4  Hutch- 
lofoim 


5*  A  man  tMj  plead  plene  admitiiftrayit  fpecialiy  as  dek  agmnfi 
executor  i  'who  pleaded  three  judgments  of  looL  a^-piece^  and  that  he 
had  paid  ^oL  in  full  fatisfa^ion  oftvio  of  the  judgments,  a^d  that 
he  hath  not  had^  tsfc*  pr^erquam  the  faid  40  /•  and  20 1«  more, 
which  is  not  fufficient  to  pay  the  other ;  whereupon  the  plaintiff 
demurred,  and  judgment  for  the  defendant,  for  it  is  a  pleinm'  ad* 
minifter  fpecial.  Hob.  21 8.  pL  284.  Trio.  15  Jac.  Kid  t. 
Chinely. 

6.  In  debt  againft  executors  they  pleaded  that  they  had  fully  ad' 
mini/lered  all  the  goods  except  a  term^  which  term  they  had  rtfufed: 
and  it  was  adjudged  againft  the  executor  contrary  to  2 1  H.  6.  24. 
Lat.  261.  Arg.  cites  Pafch.  17  Jac.  B.  R.  Manly  r.  liFloody. 

7.  Debt  is  brought  againft  an  executor,  the  executor  is  outlawed 
upon  the  faid  aBion  of  debt ;  he  reverfes  the  outlawry  ;  the  fame 
plaintiff  brings  a  new  a^ion  againft  him  \  he  pleads  plene  admini* 
ftravit ;  it  is  a  good  replication  that  he  had  affets  on  the  day  of  the 

Jirji  writ  purchafed  ;  for  the  defendant  fliall  not  take  advantage  of 
his  own  wrong  by  contempt  of  the  law,  if  the  plaintiff  brought 
the  faid  new  writ  in  convenient  time.  Jenk.  300.  pL  77*  x  7  Jsic. 
C.B. 

8.  Debt  againft  an  executor ;  the  queftion  was,  whether  he  may 
plead  plene  adminiftravit,  and  give  in  evidence  a  debt  in  which 
the  tejlator  was  indebted  to  him  ?  or,  whether  he  may  plead  ^he 
fpecial  matter,  that  plea  amounting  but  to  the  general  iffue  I  Ho- 
bart  faid,  if  no  fpecial  matter  may  be  alleged  to  the  contrary j  the  de^ 

fendantfball  be  compelled  to  plead  the  general  iffue^  and  this  is  good 
difcretion  in  the  Court,  to  take  away  the  perplexity  of  pleading, 
becaufe  one  plea  is  as  good  as  the  other ;  to  which  Winch  being 
only  prefent  agreed,  and  it  was  ordered  that  the  defendant  here 
plead  accordingly*  Win.  19.  Trin.  19  Jac.  Aylefworth  v.  Har- 
rifon. 

9.  Charitable  legacies  are  to  have  the  priority  of  other  legacies 
Per  North  Keeper.  Vem*  230.  pi.  226.  Hill.  1683.  Fielding 
V.  Bond. 

10.  In  fcire  facias  againft  the  defendant  as  executor  he  pleads 
fully  adminiftered,  to  which  the  plaintiff  demurred,  becaufe  this 
Is  no  plea  againft  a  judgment  had  againft  the  teftator,  which 
binds  the  goods,  cites  Mo.  858.  pi.  1 178.  Harcourt  v.  Reynan, 
and  the  executors  (hall  not  be  allowed  all  charges  againft  the 
judgment ;  but  per  Cur.  the  defendant  cannot  plead  better,  and 
on  payment  of  inferior  debts  it  is  a  devaftavit,  and  the  defesdasd 
need  notfhew  how  he  hath  fully  adminiftered^  or  that  be  hadnoafiu 
then  or  finccy  and  judgment  for  defendant,  but  that  none  prayed 
It.     2  Keb.  736.  pi.  32*  Mich.  %x  Car.  2«  Smith  v.  Rawfon* 

11.  In  fcire  facias  againft  the  defendant  as  adminiftrator  of  R« 
the  defendant  pleads  plene  adminiftravit,  which  is  ill ;  and  he 

Jbouldfay  nothing  came  to  his  hands  after  the  death  of  the  teflator  ;  but  iP 

fue  being  thereon,  it  is  well  enough.     2  l^eb.  762.'  pi.  .32.  HiU- 

22  &  23  Car.  2.     Lane  v.  Meiryweather. 

.  12.  Judgment  againft  the  teftator  in  debt,  and  upon  ^  fcire  fa- 

cias  againft  his  executor  he  pleaded  plene  adminiftravit  generaliy* 

12  h 


It  wfs  moved  to  ameacl  the  plea,  becaufethe  defendant Jbould  have  Hotehinfon. 
pleaded  fpedall^     Per  Hale  Ch,  J.  the  judgment  binds  the  goods.  Hale  ch.^T. 
and  therefore  it  ihall  be  prefumed  that  the  fame  were  rightfully  held  the 
adminiftered  \  and  Twif'Jen  faid  it  had  been  adjudged  a  good  P^'*  »*  *'*^ 
plea,  hut  iH  it  be  amended  iftbi  defendant  wiiL  Raym.  230.  Mich,  JJ^w  f^ow" 
25  Car.  2.  B.  R.     Bradley  y.  Hutchinfon.  he  hath 

paid,  be- 
caufe  there  fliaU  no  other  judgment  be  preTomed,  unlefs  it  be  ihewed  that  another  is  paid  o^;  but 
by  Twifden  and  Wild  this  pica  is  good  enough,  a^  upon  a  bond,  and  it  is  fufficient  on  evidence  to 
ihew  payment  of  debt  of  as  high  a  nature ;  bat  Mr.  Solicitor  Jones  for  the  defendant  faid,  the  opi- 
nions had  been  both  ways,  and  he  durll  not  venture  it  being  on  a  fpeciai  demurrer,  and  therefore  pray- 
ed leave  to  amend,  and  Hicw  fpeclaliy  how. Raym.  230.  Marg.  fays,  that  in  a  fcire  facias  upon 

a  judgment  this  plea  was  adjudged  naught  in  B.  R.  Paicb.  1659*  Per  Olyn  Ch.  J« 

13.  In  dek  againft  executor,  he  pleaded  that  he  had  no  notice  of  I^»<J-  ^^<^* 
the  a^ion  tiii  the  27th  of  March,  &:c.  before  tvhiei  day  he  had  fully  "*[  f'^Q^ 
adminijleredy  &c.     The  plaintiff  demurred,  becaufe  he  did  not  fay  argued  a- 
that  he  was  commorant  in  another  county ;  for  if  he  be  commorant  *?*"».*"'* 
in  the  fame  county,  he  mull  takd  notice  at  his  peril.  But  Vaughan  ch!!V*fai4 
Ch.  J.  was  of  opinion  e  contra,  and  faid  he  had  conferred  with  that  there 
Ld.  Ch-  J.  Hale,  who  faid  that  in  B.  R.  they  always  ufcd  to  have  j*i^^^*J^ 
exprefs  notice^  or  otherwise  the  party  not  to  be  charged  for  any  ^j  ^n  ^  ^^ 
thing  adminiftered  after  the  precipe.     Freem.  Rep.  54.  pi.  69.  notice  whd* 
Mich.  1672.     Nightingale  v.  Lee.  **^^  ^i>* . 

'  .0.0  party  be  m 

the  fmoe  or  another  county ;  only  when  he  is  in  another  county,  then  it  is  impoffible  *  that  the  iherifT 
could  fttmmoD  hin»  to  give  him  notice.     Sed  adjornatur.     3  Keb.  171.  pi.  7.  S.  C.  adjornatur. 
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14.  The  tejlator  lefi  a  perfonal  eflate  to  the  value  of  2000  L  and 
9wed  ^QoL  on  fpecialtiesy  and  S^^J*  ^^^^  upmftmple  contrail^  and 
difpofed  of  400  /.  in  legacies^  and  made  the  defendant  executor  du" 
rante  minore  sttate  of  his  fon  ;  the  executor  paid  1400  /.  in  difcharge 
^  the  faid  debts  and  legacies f  and  accompted  with  the  infant  executor 
n»ben  he  came  of  age^  and  upon  payment  ofgiL  refiduum  to  him,  he 
releafed  to  him  all  oBions,  Afterwards  an  aSion  was  brought  againft 
him  by  an  executor  of  one  of  the  creditors  of  his  teftator^  and  upon 
pleading  plene  adminiftravit,  the  jury  found  that  J.  had  paid  fuch 
and  fucn  debts  and  legacies,  and  had  delivered  up  all  the  refidue 
of  the  perfonal  eftate  of  the  teftator  to  the  infant  executor  when 
he  came  of  age  ;  it  was  obje£led  by  Atkins  J.  that  this  verdi£fc 
did  not  mamtain  the  plea  of  plene  adminiftravit ;  for  that  cannot 
be  pleaded  unlefs  all  debts,  &c.  are  difcharged  as  far  as  the  aflets 
wUl  reach^  whereas  here  the  refiduum  is  delivered  over,  and  that 
is  liable  to  the  payment  of  this  debt  which  is  yet  undifcharg'ed ; 
but  the  three  juftices  held,  thfit  howfoever  he  difcharges  himfelf 
of  the  teftatoi^s  eftate,  he  may  plead  this  plea,  ai|d  that  it  is  his 
fafeft  plea.  Mod.  174.  pU  10.  Pafch.  26  Car.  2.  Cr  B.  Brook* 
ing  T.  Jennings. 

15.  On  ^  fcire  facias  againft  the  executors  of  the  plaintiff  m  re^ 
plevin  to  know  why  he  fhonld  not  have  execution  of  ret*  habend' 
4»dfudged  on  verdiif  againfi  the  teftator  §  the  defendant  pleaded  fully 
adnuniflered  all  but  one  cow  ;  to  which  the  plaintiff  demurred.  And 
by  Rainsford  and  Wild,  this  cow  being  in  cuflodia  legis  is  in  his 
iandf^  andfo  ajfets  /  and  if  an  averia  elongata  be  rcturned|  a  writ 

C  c  3  of 
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of  withernam  fliall  be  de  bonis  tcftatoris ;  and  if  the  (hcrifF  return 
the  teftator  had  no  goods,  on  a  fcire  facias  with  a  fieri  facias, 
there  remains  no  remedy,  but  as  on  devaflavit ;  and  judgment  for 
the  plaintiff  nifi.  3  Keb.463»  pi.  40.  Pafch.  27  Car.  2.  B.  R. 
Green  v.  SutclifFe. 

i6/Afruropfit  againft  an  executor,  who  pleaded  fevtral  hondi 
owing  by  the  tejlator  tiot  fatisfied^  and  that  plene  admimjlravit  all  the 
goods  which  the  tejlator  had  at  the  time  of  his  deaths  praterquam  bona^ 
is^c,  ad  valeniiam  10/.  Upon  demurrer  to  this  plea  it  was  ad- 
judged ill,  becaufe  the  plea  relates  to  the  time  when  it  was  plead- 
ed *,  and  if  iflue  had  been  joined  upon  it,  the  defendant  miglit 
give  in  evidence  at  tlic  trial,  that  after  the  writ  brought,  and  be- 
fore the  plea  pleaded,  he  had  paid  debts  upon  contra  A  without 
fuit  \  and  for  want  of  the  iritervenient  claufe,  et  qucd  ipfe  nulla  ha^ 
bet  bona  vel  cat  alia  teflatorisy  vel  habuit  die  impetrationis  brevis  prsf 
vel  unquam  pojlca^  praterqiiam  goods  and  chattels  to  the  value  of 
10/,  which  are  not  fufficient  tofatisfy  the  debts  due  on  the  bonds  with 
which  they  {land  charged,  and  this  would  have  made  the  plea 
good,  but  as  the  pleading  is,  the  plaintiff  had  no  remedy  but  to 
demur,  and  therefore  judgment  was  given  for  the  plaintiffi« 
3  Lev.  28.  Mich.  33  Car.  2.  C.  B.  Hebietv.  Framinghara. 

9  Krb.iiS.       ly.  Adjudged  upon  demurrer  that  plcnc  adminiftravit  is  no 

fa  s^iie^del'  8^°^  P^^^  "^  ^^  aftion  oi  debt  brought  againft  an  executor  or  ad-. 

raarrer  was    miniftrator  in  the  debet  and  detinet  as  for  rent.     Sid«  3^34.  pi.  19* 

hcctufehc     Pafch.  10  Car.  2.  B.  R.     Auftin  v.  Miller. 

is  charged 

in  refped  of  perception  of  the  profits,  but  if  it  were  in  the  detinet  only  it  were  a  good  piea«  which  the 

Court  agreed,  andiudgment  for  theplaintiA'. 

18.  Cafe,  &c,  againft  an  executor  upon  plene  adminiftravit 
})leaded ;  Holt  Ch,  J.  declared,  that  the  plaintiff'  mujl  prove  his- 
debt  J  or  elfe  he  Jball  recover  but  a  penny  damages  though  there  he 
ajetsy  becaufe  this  plea  only  admits  the  debt,  but  not  the  quan- 
tum ;  that  all  feparate  debts  mentioned  in  the  inventory  fliall  be  ac-. 
[[  352  3  counted  afTets  in  the  executor's  hands  ;  for  it  is  as  much  as  to.fay 
that  they  may  be  had  on  demand,  unlefs  a  demand  and  refufal  is 
proved.  I  Salk.  296.  pi.  3.  Trin.  5  W.  &  M%  in  B.  R.  Shd- 
ley's  cafe. 

19.  Upon  a  plene  adminiftravit  Holt  faid,  if  an  inventory  be 
produced  where  there  is  one  particular  of  good  and  bad  debts,  thcdcn 
fendants  ftiall  be  charged  with  the  whole,  becaufe  he  doth  not 
diftinguifti  them,  unlefs  he  can  difcharge  any  part  of  it  by  fpecial 
evidence.     Comb.  342.   7  W.  3.  B.  R.  Anon. 

20.  At  Guildhall,  upon  plene  adminiftravit  the  queftion  was, 
if  the  defendant  iliall  be  allowed  the  payment  of  a  quarterns  rent  M'* 
crued  due  within  four  or  five  days  after  the  death  of  the  intefiate,  hfi 
having  received  all  the  profit  of  the  land  till  within  fuch  a  fmall 
time  ?  It  was  obje£led  that  this  was  not  a  debt  due  tempore  vit^ 
of  the  inteftate,  and  therefore  it  not  being  his  debt  it  ought  not 
to  be  allowed  to  be  paid  out  of  his  eftate.  On  the  other  fide  it 
was  faid,  that  it  will  be  hard  that  an  executor  or  adminiftrator 

(}is)U  pay  a  rent  out  of  his  own  eftate  when  the  inteftate*  &^*  ^ 

receive^ 
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received  all  the  profits,  except  for  two  or  three  days ;  and  Holt 
Ch.  J,  feemed  to  incline,  that  if  this  was  a  term  cotitinuing  after 
the  death  of  the  inteftate,  that  the  adminiftrator  {hall  be  allowed 
for  the  rent  \  otherwife  if  it  he  determined  by  his  death.  Skin.  649,  650. 
pi.  8-  Trin,  8  W.  3.  B.  R.     Mitchel  v.  Meefe. 

21.  In  debt  by  hufband  and  wife  againft  an  executor  who 
pleaded  plene  adminiftravit ;  and  upon  i0ue  it  was  proved,  that 
the  executor  had  difcharged  a  debtor  if  the  inteftate  out  of  Ludgate^ 
taking  a  bond  from  him  for  the  debt,  and  it  appeared  that  he  was 
fo  extreme  poor  that  he  was  downright  Jiarving  ;  yet  the  debt  was 
judged  afiets  in  executor's  hands.  it,  Moid.  346.  Mich. 
II  W.  3.     . 

22.  It  was  moved  to  plead  double  non  ajfumpftt  and  plene  admi"  Cafes  of 
nifiravit,  which  was  denied  by  the  Court,  no  affidavit  being  pro^  S'*«  *  *" 
duced  that  defendant  had  fully  adminifered*    Notes  in  C  B.  234,  S.C.  fays' 
Mich.  8  Geo.  2.     Heath^eld  v^  Allen*  that  the  mo^ 

tion  was 
granted. .  Ste  the  note  at  the  next  plea* 

23.  On  motion  to  plead  double,  folvit  ad  diem  and  riensperde"  Cafes  of* 
fcenty  it  was  obje£led  that  an  affidavit  of  the  fa6i  as  to  riens  per  ^"^*  *° 
defcent  ought  to  be  produced  from  the  heir  as  from  an  executor  s.'  c'  and* 
or  adminiftrator  in  a  plene  adminiftravit,  and  the  objection  was  f^ys  that  the 
held  good.    No  rale.     Notes  in   C.  B.  234.  Mich.  8  Geo.  2.  "^^^^^^ 
The  Burgeffes  of  Wift)ech  y.  Fri^r.  fbJd.  154. 

The  report- 
er adds  a  note,  that  affidavit  muft  be  made  by  the  executor  or  adminiftrator,  that  he  hath  fuUy  admi- 
niftexed,.  and  by  the  heir  that  l^e  has  nothing  by  defcenc,  before  motion. 

(Z.  a.  1 2)     Pleadings  by  Executors  or  Adminiftra- 

tors.     Fraudulent, 

I .  T^EBT  was  brought  againft  an  executor  who  pleaded  a  former 
•*-^  recovery  againfl  him  for  200 1,  and  that  execution  ijfucd ;  and 
pleaded  alfo  another  judgnient  had  againfl  him  for  joo  /.  ahfquehoc  that 
he  had  affets  to  fatisfy  that  execution  of  loo  L  This  was  adjudged  a 
good  plea,  and  the  plaintiff  muft  reply,  that  he  had  aflets  in  his  [  353  J 
hands  ultra  the  200 1,  and  ultra  the  100  1.  for  before  thofe  are 
fatisfied,  the  plaintiff  was  not  intitlcd  to  his  debt.  Cited  by 
Vaughan  Ch.  J.     Vaugh.  105.  as  19  £.  4.  12.  b. 

2.  In  debt  againfl  the  defendant  as  executor ^  he  pleaded  plene  ad*  Gro.E.  405. 
miniflravit :  \S\z  jury  found  that  his  wfe  was  executrix,  and  thatjbe,  cocks  v.  * ' 
to  deceive  his  creditors ,  made  a  gift  of  the  goods  before  marriage,  but  Watfon. 
fill  kept  them  in  her  poffeffton  ;  and  afterwards  nmrried  the  defendant,  ?'.^*  *^" 
and  died,  and  that  he  hadfo  much  of  the  goods  as  are  fiifficient  to  fatif  {Je^fticea 
fy  the  creditors ;  adjudged  for  the  plaintifl-^  becaufe  the  defendant,  prarer  Fen- 
hy  pleading  plene  adminiftravit,  had  confeffed  himfelf  to  be  ex-  "*'• 
cutor,  and  therefore  is  chargeable  ;  for  the  property  of  the  goods 
did  not  pafs  out  of  the  wife  by  the  grant,  it  being  made  by  fraud, 
M0.395.  p].  518.  Hill,  37Eliz.  Watfon'^i  cafe. 

C  c  4  3*  A' 
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^^cp*  n^-       3,  A*  brought  deh  on  abond  of  lool.  againft  B.  ind  ofhers  ad* 

C.  B.  Turl  n^uiift'^tors  of  C.    The  defendants  p^ki^i  in  bar  divers  former  r^- 

ner't  c^fe,     cowrics  againft  them  in  debt,  and  that  they  bad  not  affets  pr^erqitmm 

«lUt  Tar.     liQfia  (s^  catalta  qu^  non  attingunt  ad  valorem  of  the  faid  debts  reoo- 

wwpe)  s.  cl  V^red.     The  plaintiff  ri>^fW,  that  the  defendants  fince  the  recoycries 

adjud^.      iff^  ^A^  ^or/  pf  the  debts  in  fvll fatisfaftion^  wherewith  they  held 

themielve^  content,  and  ofiered  to  acknowledge  fatisfadion,  but 

the  defendants  did  refufe  to  agree  to  that,  to  the  defrauding  of  the 

plaintiff;  and  adjQdgcd  that  the  plaintiff  Oiould  recover;  for  an 

executor  ought  to  execute  his  office  truly.     Bridgm.  80.  cites 

8  Rep.    Turner's  cafe. 

9Rep.  io9.       4.  In  an  a£lion  of  debt  againft  an  adminiilratrix  who^Aiin^ 

io^t1!?'c    f^^^'^y  and  further  that  fie  bad  ftotfufficieHt^.  &c.    the  plaintiff  re^ 

B.  Trdh.'    pli^dy  that  for  one  of  the  ilatutes  a  leffer  fum  noas  acceded  infati^ 

tnCt^dt,     faBioo^  and  as  to  the  other,  that  it  was  for  performance  of  core- 

fuiv?d  acl      ^^"^0>  ^nd  ^bat  none  was  broken ;  and  the  defendant  demurred ; 

^niingiy.      and  adjudged  for  the  plaintiff,  and  that  the  general  avemunt  ofpay^ 

JWd.  1 1  c  t     ment  and  acceptancgy  and  that  the  ftatute  was  for  performance  of  co* 

foiodon?^    Tenants  was  good,  becaufe  the- plaintiff  was  a  fttanger  thctcto, 

BrownU       Bridgm«  80,  81,  cite^  9  Rep^  lo8< 
151. 

BroJ^y  and  Vaox  ▼•  Tielham,  S.  C.  % 

5.  \i  judgment  were  had  againft  an  executor  by  coviu^  the  plain* 

tiff  piay  traverfe  generally  ;  but  fuppofe  that  the  judgments  were 

bad  upon  good  caufe^  and  after  etnnes  an  agreement  as  topayji  mufb  a 

pumthinffftisfafHott^  ^ndin  the  mean  time  to  keep  the  Judgment  onfoot^ 

in  this  cafe  the  keeping  the  judgment  on  foot  is  traverfable,  and 

the  payment  is  but  inducement,  and  matter  of  inducement  fhaQ 

nerer  be  traverfable;  per  Doderidge  J.  Lat.  ii|.  Hill,  i  Car. 

Beaumont's  cafe. 

%,  C.  fited        6.  Debt  againjl  an  executor  upon  an  obligatioi>.     The  defendant 

♦  ^^i  ^  j'  pleads  feveral  judgments  ultra  quod  he  had  not  affets^     The  plaintiff 

10  c\T     replies  that  thofe  judgtnents  were  kept  on  foot  hj  fraud.     The  defend- 

»Qd  affirmed  ant  rojanSf  that  the  faid  fevfraf  judgments  tvere  not  kept  onfhot  kj 

^  a  writ  9f  frauds  and  doth  mi  fay  y  nor  either  ^  them  :  and  it  is  poffible,  that 

5I^*2_    if  one  only  be  kept  on  foot  by  fraud  it  may  cheat  the  plaintiff  of 

3how.  £89.  his  debt ;  and  for  this  caufe  judgment  was  given  for  the  plaintiff, 

A^/a*i?*    Frcem.  Rep.  lai,    pj,  141,  Trin.  J673.    Watcrhgufc  v.  Sy^ 

Ibid!  190.     mohd^, 

HoU  Ch.  J. 

IDcntiont  the  exception  in  that  fare  for  not  Ciyinc  iiec  eor*  aliq%  and  fiud,  he  thought  that  haid  eoMfb, 
to.  io  a  fencnl  ^fue  701^  ifiu^  f>l  ntc  cor*  ali^',  but  vn  <  fp^^  bar  you  need  i|Dt  %  for  if  falie  is  pari 
it  is  fo  ia  all. 

7.  Debt  ppon  bond  againfl  an  adminiftrator,  who  pleaded  a 

judgment  againft  Kis  iuteftate  in  Hillary  term,  26  Car.  2.  and 

that  he  h^d  not  affets  ultra,  &c.    The  plaintiff  replied^  that  an  ac« 

r  4^4  ]    tion  ^tf^  then  brought  againft  the  inteftate^  but  that  he  died  before 

^  judpaunty  and  that  it  was  obtained  after  bis  deatb^  and  hept  on  fit  by 

fratsd^    ^^  Jkfendant  tr overfed  toe  frauds  but  did  mi  anfiver  tbi 

"  '* '  de^ 
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Jfath  of  the  intejtate ;  2nd  upon  a  demurrer  it  was  InCfted  for  the 
plaintiff,  that  the  judgment  was  ill,  and  that  he  being  a  ftranger 
to  it  could  neither  bring  error  or  deceit,  and  had  no  other  ways  to 
avoid  it  but  by  plea,  and  the  Court  held  that  the  plaintiff  might 
aix>id  the  judgment  without  writoferror^  efpeciallj  in  thiscafe^  where 
it  is  not  onljerroneoHS  but  void*  %  Mod.  308.  Trin.  30  Car'.  2.  C.  B. 
Randal's  cafe. 

8.  Indebitatus  aflumpfit  againft  an  executor  who  pleaded  feve-  Show.  %%f^ 
ral  judgments,  &c.  and  that  he  had  not  affets  ultra.   The  plaintiff  ^^^^^  ^/ 
replied  particuiarly  to  each  judgment ^  and  averred  that  they  were  kept  theplaimiff 
on  foot  by  fraud*    The  defendant  in  his  rejoinder  put  all  the  judg-  omJ  «« 
ments  together,  and  faid  that  they  were  not  kept  on  foot  by  fraud:  JJ^^"^ 
and  upon  a  demurrer  the  queftion  was,  whether  he  fhould  not  if  to  any,  ic' 
have  made  feveral  rejoinders  to  all  the  judgments  particularly,  and  is  enough 
not  have  put  them   altogether  ?  but  per  Cur.  the  plaintiff  need  JJ/jJ*^ 
finiy  aver  in  his  replicatiott  that  feparalia  judicia  pradiEla  are  kept  on  or  he  might 

foot   by  fraudy    and  then   this   rejoinder  bad    been  good    Ukewife,  generally 
4  Mod.  63.  Mich.  3  W.  &  M.  in  B.  R.  Beak  v.  Kent.  Si\7judkia 

liepanlia  prsedida  were  kept  on  foot  by  f(aud.<— — -Carth.  1951  S.  C.  and  the  Court  held  the  rejoinder 
good,  becaufe  the  traverfe  was  that  all  or  any  of  the  judgnents  were  kept  on  foot  by  fraad ;'  and  if  if. 
fue  had  been  joined  that  all  were  kept  on  foot  by  fraud,  and  it  had  been  found  that  one  alone  had  heea, 
this  iiToc  had  been  found  for  the  jdaintitf,  bccaufe  the  plea  was  falfe  in  parr,  and  therefore  the  whole 
is  falfcy  and  confequently  this  general  form  of  plefding  could  be  no  difadvantage  to  the  plaintiiT,  (a»  it 
pretended  j)  for  he  might  have  taken  iflue  that  all  were  continued  by  fraud,  or  elfe  he  might  have 
Jingkd  out  one  of  the  judgments,  and  taken  iflue  upon  that  aloxie.  The  plaiatiff  feeing  the  opinion  of 
ghe  Court,  prayed  lea? e  to  dlfconiinue^  which  was  granted. 

9.  If  there  is  a  fraud  in  the  pleading  of  judgments  or  fpecialties 
the  executor*s  iffue  mufl  he  taken  on  the  frau  I  s  for  if  you  reply  a 
compofition  made,  and  that  yet  the  judgment  is  continued  by 
fraud,  ftill  it  is  the  fraud  that  is  traverfable  \  and  if  one  pleads  ten 

Judgments f  and  one  of  them  is  by  frauds  he  has  confeffed  affets  at  leqfi  to 
tbefull  value  of  the  judgment*  12  Mod.  528.  Gould  J.  cited  Deal 
▼.  GiLESTON,  and  Workhouse  v.  Simon,  and  faid  it  had  been 
held  in  C.  B.  that  a  traverfe  of  the  compoficion  had  been  well. 

10.  Debt  upon  a  bond  againfl  an  adminijlrator  who  pleaded fe--  ta.Raym. 
veral  judgments^  and  nihil  ultra  5/.     The  plaintiff  r/^//^//,  as  to  one  g'?:  ^^ 

judgment  there  was  but  fo  much  due^  which  the  creditor  vjas  willing  to  Judged. 
accept  infull^  and  that  the  defendant  by  fraud  deferred  the  payment  of 
that  money  y  and  kept  the  judgment  on  foot  to  defraud  the  creditors,  and 
replied  the  fame  thing  as  to  another  judgment ^  and  demurred  as  to  the 
reft.  'I'hc  defendant  rejoined^  that  as  to  one  judgment  it  was  not  kept 
Oft  foot  by  fraud,  Isfc*  and  as  to  another  no  affets  ultra  fo  much,  andfo 
fo  the  ^d,  and  as  to  the  red  he  joined  in  demurrer ;  adjudged,  if  it 
appears  that  the  debtee  was  willing  to  take  lefs  than  is  recovered^ 
this  is  evidence  of  fraud,  but  if  it  is  (hewed  that  the  adminiftrator 
had  not  aflets  to  pay  that  fum,  it  is  no  fraud,  and  that  the  con- 
plufion  of  the  replication  with  hoc  paratus  ell  verificare  as  to  eve-* 
ry  judgment  is  well  enough,  but  a  general  conclufion  to  all  had 
been  better,  i  Salk.  311.  pi.  16.  Trin«  13  W.  3.  B.  R.  the  4th 
|n4  6ih  r^olution  in  cafe  of  Parker  v.  Atfield. 
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{2i.  ^13)     Pleadings.    In  what  Cafes  he  muft  name 
himfelf,  or  be  named  Executor  or  Adminiftrator, 

I.  "pvEBT  by  one  executor  ;  the  defendant  faid  that,  there  is  another 
^^  alive;  judgment  of  the  'u/rit  ^  iht  plaintiff  faid  that  heisdif' 
charged  of  the  adminij} ration  and  never  adminifleredy  and  yet  the  writ 
was  abated)  bccaufc  he  may  adminiflcr  luhen  he  pUafes.  Br,  Execu- 
tor,  pi.  27.  cites  41  E.  3.  22. 

2.  Debt  againfl  adminiflrators  ;  it  was  agreed  that  if  the  defends 
9XiX  fays  that  the  party  made  him  and  another  executor  whu  proved  the 
teftament^  judgment  of  the  writ  brought  againft  him  as  adminiitra^i 
tor,  and  the  plaintiff  fays  that  he  died  inteflate^  prift>  and  the  i- 

fendant  'would  have  efopped  him  by  the  teflament  proved  under  the  feal 
of  the  ordinary  ;  (s*  non  allocatur.  Br,  Adminiftrator|  pi.  1 1.  cites 
44  E.  3.  i6« 

3.  An  exeastor  who  refufes  and  takes  adminiflratiqn  before  the  or*^ 
dinary  i  fhall  be  impleaded  as  adminiftratory  but  executor  in  right  and 
fxecutor  defon  tort  demefne  fliall  not  be  impleaded  as  adminiftratori 
but  as  executor  in  pain  of  abatement  of  the  writ,  Br.  Adminij 
(Irator,  pi.  15.  cites  50  E.  3.  9. 

4.  If  executor  brings  ravifhm^t  of  ward  of  a  rayifhment  in  time 
ofteftator^  he  fhall  be  named  executor  in  this  adion;  contra  (f 
a  taking  out  of  his  own  pQJfeffton^  there  he  need  not  be  named  cxecu-* 
tor,     Br,  Executorj  pi.  122.  cites  7  H-  4,  2. 

80  if  the  one  ^.  Executors  affign  auditors  to  the  bailiffs  and  hc  is  found  in  art 
aiFigns  au-  rearageSy  and  they  brought  debt  not  naming  them  executors^  and  counts 
the  aaion '  ^d  how  he  was  in  arrearages  to  the  teflator  who  made  ihem  executvrs^ 
«f  debt  up-  and  they  afftgned  auditors  i  the  writ  abated  per  Cur.  becaufe  they 
*"/''*?':,     are  not  named  executors  in  the  writ ;  and  this  exception  (hall  be; 

count  Uiali        ,,,  .  .  t^t-  ^t  • 

be  in  the       pleaded  to  the  wnt;    quod  nota.     15r.  £xec\itorj    pi.  12.  cite^ 

ramcjof        9  H.  6.  II. 

both  by  the        . 

name  of  rxecuton ;  for  this  thing,  viz.  the  debt,  was  never  in  their  polTeQioD,   Per  Kebk.    Br.  £«• 

cutofy  pi*  icx.  cites  2  H.  7.  15. 

•  S.P.  Ibid.  6.  Debt  againjl  executor ^  he  faid  that  the  teflator  made  him  and 
pi.  13.  cites  j^  g^  ^-^  executors,  who  adminifiered  and  is  alive,  &c.  not  namedx 

Z .V.'p.    judgment  of  the  writ  j  and  th^  plaintiff  faid  that  he  made  the  de* 

and  iJfue  fendant  executor,  abfque  hoc  that  he  made  J.  N.  executor,  and  ill ;  by 
bVTxcTu.  w^ich  htfaid  utfupra,  abfque  hoc  that  he  made  both  executors;  and 
tofs,  pi.  69.  the  other  e  contra  ;  note  a  diverfity  \for  where  it  is  brought  *  agmnfi 
cites  19  H,  executor,  it  is  no  plea  to  fay  that  there  is  another  executor  alive  if 
he  fliall  not  ^'  ^^^^  not  fay  that  he  has  adminiflered :  but  where  it  is  brought  f  by 
be  named  executor  it  is  a  good  plea  to  fay  that  there  is  another  executor  alive, 
uniefs  he  though  he  docs  xiot  fay  that  he  has  adminiftered  ;  for  if  the  one  ad- 
adm»ni<^r>.  n^jQij^eyg^  ^he  a£tion  (hall  be  brought  in  the  name  of  him  and  of  all 
Jbid.  pi.  88.  the  others  ;  but  the  ?iftiop  fhall  not  "be  brought  againft  him  wha 
cites  9  E.  docs  not  adminiftcr ;  note  a  diverfity.  Br.  Executor,  pL  20. 
Vs'TT   cites  33  H.  6.  38. 

Ibid,  pi.  13.  cites  9  H.  6.  44.  S.  P.  in  account  by  executors,  to  which  the  plalatifffaid>  t^at 

aftar 
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ftfter  this  the  teftitormade  the  pUinttfF  his  fole  executor  at  B.  in  the  county  of  M*  ^<*  '^o  which  the 
defendant  faid,  that  the  truth  is,  that  he  made  the  plaintiff  his  fole  executor,  but  after  this  he  made 
the  pUiniifF  and  the  other  his  executors,  abfque  hoc  that  he  made  the  plaintiff  his  fole  executor  after 
thisy  &€•  and  at  laft  he  was  compelled  to  ihew  at  a  day  in  this  term  in  his  rejoinder,  that  fuch  a  day 
he  made  both  hit  executors,  abique  hoc  that  he  made  the  plaintiff  his  fole  executor  after  this  day  j  qiiod 
nota.     Br.  Executor,  pi.  21  •  cites  33  H.  6. 44. 

*  So  where  lour  are  made  executors,  and  the  one,  or  all  except  one,  refufe  before  the  ordinary,  and 
tbcoae  pcoves  the  teftament,  in  debt  by  him  he  and  all  the  others  ihall  be  named ;  for  the  teflator  can^ 
nop  die  teiUte  and  inteftate  3  per  all  the  juftices  except  Danby.     Ibid.  pK  24.  cites  35  H«  6«  35^  36* 
S>  F.  Ibid.  pi.  69.  cites  19  H»  6.  31.  S.  F.  Ibid    pi.  8S;  cites  9  £.  3.  12.  314.  but 

ibould  be  o  £•  4.  12*  '  S.  P.  if  there  are  20  executors,  and  one  only  proves  the  tedament,  they  may 
proceed  jomtly  or  be  levered  if  the  others  will  notfue.     Ibid.  pi.  1 17.  cites  21  £.  4.  24.  per  tot.  Cur* 

7.  Debt  agalnjt  a  feme  executrix  of  the  tefiament  of  her  hufband: 
tlie  defendant  demanded  judgment  of  the  writ ;  for  the  baron  died  w- 
teflaiey  and  the  ordinary  committed  the  adminifiration  to  her^  and  fo 
ought  to  be  named  adminiftratriz,  and  not  executrix ;  judgment 
of  the  writ  \  the  plaintiff  demanded  oyer  of  them  ;  and  Jbe  fbewed 
the  letters f  which  tuoulathat  the  ordinary  ordain  the  feme  colleger  ad 
petend*  levand*  colligend*  et  exigend*  omnia  bona^  catalla  et  debita  dc" 
funBiy  (5*  ilia  venditioni  exponent ^  et  denarios  inde  ad  manus  ordina^ 
riifolvend\  &c.  ac  plenum  inventorium  inde  corftdend^y  &c.  debitor ef 
que  acauietandiy  &c«  poteftatem  committimuf.  Per  Fairfax,  it  appears 
that  ^e  if  not  intire  adminiflrator^  therefore  the  ^vrit  is  good.  Per 
Brian  Ch.  J.  debt  does  not  lie  againjl  a  particular  adminifiratrix^  as 
where  the  adminiftration  is  committed  of  all  things  which  founds 
in  a£lion,  debt  lies  not,  but  againfl  fuch  who  has  adminifiration  om^ 
nium  bonorum  (5*  catalla  defiinB\  (ffc,  by  which,  anfwer  ;  quod  no* 
ta.     Br.  Adminiftrator,  pi.  34.  cites  16  £•  4.  i,  2. 

3.  If  a  feme  be  executrix  and  taies  baron^  and  after  fhe  delivers 
money  to  j.  S.  and  her  baron  diesj  zaAJhe  brings  a  writ  of  account^ 
and  does  not  name  herfelf  executrix^  and  yet  well ;  becaufe  it  was  a 
thing  which  was  once  in  her  pofleffion  j  per  Keble.  Br.  Execu- 
tpr,  pi.  loi.  cites  2H.  7.  15. 

9.  In  debt  by  admini/frators  or  agaifift  them^  all  fliall  be  named,  but 
in  debt  againjt  executors  it  fuffices  to  name  thofe  who  admin iftcr, 
but  in  debt  by  executors  all  (hall  be  named,  and  in  debt  again (l  one 
as  heir  he  fhall  be  named  heir,  and  it  fhall  be  debet  and  detineit* 
Br.  Dette,  pi.  183.  cites  the  Regifter. 

I  o.  If  goods  are  taken  out  ofthepojfejfion  of  one  executor  where  there 
are  feveral  executors,  he  alone  may  maintain  an  a£tion,  and  that 
without  naming  himfelf  executor.     Went.  Off.  £x.  104* 

11.  In  detinue  for  goods  delivered  to  and  detained  by  teftatorj  and 
now  detained  by  executor ^  he  need  not  be  named  executor;  for  he 
(liall  not  anfwer  damages  for  his  teftator's  detaining.  Went.  Off* 
Ex.  192,  193. 

1 2.  Debt  againfl  an  executory  who  pleaded  that  J.  S.  is  co-executor  Sid.  242. 
with  him  not  named  in  the  writ ;  judgment  of  the  writ  \  but  does  ^}'^'  ^'  ^* 
mt  aver  that  the  other  had  adminiflered^     Upon  which  the  plaintiff  thai  defcnd- 
demurred,  and  the  plea  was  adjudged  ill ;  for  although  when  an  ^nt  refpon- 
cxecutor  fues,  the  defendant  may  plead  another  executor  not  ^^^eb  ' 
named  without  (hewing  that  the  other  has  adminiftercd,  for  he  865.  pi.  io» 
may  not  know  whether  he  has  adminiftercd  or  not }  yet  when  an  Swallow  ▼. 
^xecytor  is  fued,  if  he  plead  another  executor  not  named,  he  s."c.adl 

ought 
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judged  for     ought  morcovcf  to  fay  that  he  has  adminiftcrcd ;  for  this  lies  in 
thepjamUff.  y^^  knowledge.     I  Lcv.  i6i.  Pafch.  17  Car.  2.  B.  R.    SwJlow 
V.  Embcrfon.  • 

C357]  (Z.  a.  14)  Bond  to  the  Ordinary;  and  in  ^hat 
Cafes  £xecutor  mud  account  in  the  Spiritual 
Court. 

I.   A     After  many  legacies  devlfes  the  rtpiue  of  all  his  goods  to  me 
"*^*   Taylor^  and  makes  Trott  bis  executor  and  dies.     Troit  after 
accounts  before  the  ordinary^  &c.  and  pays  the  refdue  to  Taylor^  ami 
thereupon  has  an  acqwitame  from  the  faid  Taylor.    Trott  dies^  ami 
Taylor  fues' his  executor  in  the  court  of  requefts  to  accouett  de  fiov% 
The  executor  pleads  the  acquittance,  and  the  plaintiiT  thereupon  de- 
murred.    Cook  Attorney  General  prays  a  prohibition*  and  the 
Court  faid  that  an  executor  fliall  not  be  compelled  to  account  in 
any  Court,  although  the  court  of  conference ;  but  by  the  Court  tc 
was  agreed)  that  an  executor  of  an  executor  may  be  fued  for  a 
legacy  given  by  the  firft  teftator.    Noy,  3.   HilL    2  Jac.    B.  R. 
Taylor  v.  Trott. 
Ho^  S3.         2.  The  Court  feemed  that  the  ordinary  cannot  take  an  oUigaiion 
Sawney*t      2^'^^  adminiflrator,  that  after  the  debts  and  legacies  paid  he  will  iif^ 
cafe,  S.  C.    tribute  the  refidue  of  the  goods  at  the  appointment  of  the  ordinary^ 
wid'  \'       ^^'  ^^^'  P^  1 191.  Hill.    13  Jac.    Slawney  v.  Elbridge. 

Ley.  233.  Hiil.  19  &  lo  Car.  i.  B.  R.  Hughs  y.  Hughs,  tefolved  that  bondt  taken  by  the 
ccciefiai^ical  court  to  oblige  the  a4miai<^lor  to  diflribation  are  void— But  fee  ftau  ax  ft  ^3  Gar.i. 
cap.  xo.  infra,  pi.  7. 

As  to  the  J.  An  admini/lrator  is  fued  in  the  fpiritual  court  to  make  an/ir- 

thegoods  ^w^>  siJ^d  a  prohibition  was  denied ;  but  otherwifc  it  had  been  if 

which  on  an  to  make  a  divifion  of  the  goods ^    Noy^  24.  Mich.   15  Jac.    Moun^ 

^eai  was  j^gue  V.  Clerk. 

ordered  by 

the  delegates,  a  prdtibition  was  granted.    No]r»  H*  ToQk*s  cafe.  Ibid,  cites  Pafch.  16  Jac 

C.  B.  t^anch  ▼.  Rofle,  where  a  prohibition  was  granted  as  Co  roalpog  a  divifion,  but  ocfaerwile  as  to 
icndering  an  account. 

Ibid,  iaysy  4.  Bat  if  an  executor  be  fued  in  the  fpiritual  court  to  account, 
2Jj^^^*jj^  a  prohibition  will  be  granted.  Noy,  28.  Mich.  I^  Jac.  Sparrow 
8.  gives  *   ▼•  Norfolk. 

powerto 

the  ordinary,  but  not  for  accounts  by  oiecutors* 

5.  The  ordinary  has  no  power  to  hold  plea  to  try  payment  or^ 
not  payment^  or  to  adminifter  an  interrogatory  to  a  witnefs,  but 
ought  to  accept  the  account  as  it  is ;  for  the  creditors  may  fuc  for 
their  debts  at  the  common  law,  and  then  payment  or  not  pay* 
ment  fhall  be  well  xried,  and  there  one  witnefs  will  fuffice* 
Noy,  78.  Bellamy  T.  Alden. 

6.  i!ht  fpiritual  court  try  plene  adminiftravit^  t^lesg  but  if  they 
ref ufe  fuch  proof  as  is  alJowable  at  conunon  law  in  difcharge  of 

the 
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7.  22  &•  23  Car.  2.  cap.  10.  /  I.    All ^dinaries  and  ecclefia/hcttl  ^*«»««  ^^ 
Jtfdgesy  bawngpowfr  to  commit  admimfirationfjballf  upon  their  granting  ^z  c«r.  2, 

adminifiration  of  inttjlates  goods^  take  bonds  vnibfureties^  two  or  more^  ao  adm'mi- 
in  the  name  of  the  ordinary^  with  this  condition^  viz,  the  condition  of  */«tof  by 
•  this  obligation  isfucby  that  if  the  within  bounden  A.  B.  adtnimflraUr  th'eobKgi. 
9f  all  andftngular  the  goodsy  chattels^  and  credits  of  C.  D.  deceafedy  tioa  entered 
do  makcy  or  caufe  to  be  madcy  a  true  andperfeB  inventory  of  all  and  '^'^^^  Jjj« 
Jlugttlar  the  goods j  chattels^  and  credits  ofthefaid  deceafedy  which  have  nary,  oa 
orjhall  come  to  the  hands y  poffeffion^  or  knowledge  of  him  the  f aid  A.  B.  taking  let- 
•r  into  the  hands  and  poffe/fron  of  any  other  perfon  or  perfonsfor  him  ;  ^^^i^' 
and  the  fame  fo  made  do  exhibit ^  or  caufe  to  be  exhibited^  into  the  regiftry  tion,  it 
rf  court y  at  or  before  the  day  of  next  enfuing  /  and  bp«n^  i© 

the  fame  goods  y  chattels y  and  credits  y  and  all  other  the  goods  y  chattels  y  ^^^J^!^^ 
and  credits  of  the  faid  deceafedy  at  the  time  of  his  deathy  which  at  tiic  rpiritu- 
any  time  after  fiall  come  to  the  hands  orpoffeffSon  of  the  faid  A.  B.  or  al  court 
into  the  bands  and  poffeffion  of  any  other  perfon  or  perfonsfor  himy  do  JI,*!  ^j^*?* 
nuell  atid  truly  adminijler  according  to  law  i  and  further  do  makcy  or  ant  a  perJ 
cauji  to  be  madcy  a  true  andjufi  account  of  his  faid  adminifirat'wny  at  ^*>"  mtitle* 
or  before  the  day  tf  and  all  the  refl  and  reftdue  of  the  faid  S^o^'tSi 

goods y  chattelsy  and  credits y  which  fhall  be  found  remaining  upon  the  ftatute  nay 
faid  adminijlrators  account  y  the  fame  being  frjl  examined  and  a/lowed  ^"f  f***  ■*• 
of  by  the  judge  or  judges  for  the  time  beingy  tf  the  faid  courty  fhall  de^  ^^^^  n^- 
iiver  and  pay  unto  fuch  perfon  or  perfons  refpeiiivelyy  as  the  faid  judge  count,  at  a 
^r  judges,  by  his  or  their  decree  orfentencCy  purfuant  to  the  true  intent  **?*[**. 
and  nuaning  of  this  a3y  fhall  limit  and  appoiftt ;  and  if  it  fhall  hereafter  S^Qg  before, 
appear  that  any  laji  vnll  and  te/lament  was  made  by  the  faid  deceafedy  that  ftatute, 
afui  the  executor  or  executors  therein  named  do  exhibit  the  fame  into  the  ^^^^^^ 
faid  courty  making  requefi  to  have  it  allowed  and  approved  accordingly y  legatee  by 
if  the  faid  A.  B.  within  boundeny .  being  thereunto  requiredy  do  render  the  ftatute, 
and  deliver  the  faid  letters  of  adminiftraiion    (approbation  of  fuch  |1"^  *'  ■ 
ieflament  being  firfl  had  and  made)  in  the  faid  court ;  then  this  obli"  ga^c  (hall 
gation  to  be  void  ofid  of  none  effeBy  or  elfe  to  remain  in  full  force  and  *>^vc  the 
virtue.  ^^  "XH" 

dyat  the 
«ther  legateet  oiight  before  the  ftatute ;  but  a  debtor  cannot  Tie  the  admimftratiOD  bond  for  non  pay  • 
BWBt  of  a  debt  to  hia,  or  a  devAftavit  commitced  by  the  adminiftrator.     i  Sa)k.  315.  pi.  14.  Hilt* 
6  Ann.  B.  R.  Canterbury  (Archbifl&op)  v.  Wills.  1 1  Mod.  145.  Canterbury  (Archbiftiop)  v* 

Wiilety  S.  C.  and  by  Holt  Ch.  J.  an  executor  it  bound  to  accouoti  but  1  creditor  muft  take  the  ac* 
count  as  die  executor  has  made  it  upon  oath  ;  but  if  a  legatee  comes  he  may  unravel  the  account,  \^m 
caufe  it  is  the  only  court  for  him  to  foe  in,  and  therefore  he  is  not  bound  by  that  account  \  but  if  the 
executor  will  pay  him  his  legacy,  then  he  cannot  compel  him  to  exhibit  an  inventory,  or  to  account,  bd« 
caufo  he  has  the  end  of  his  fuit ;  and  cites  Kaym.  470. 

H.  wa«  bound  in  a  bond  according  to  the  ftatute  zz  ts  i^  Cw.  a.  cap.  lo.  that  C«  the  adnuniftrfr* 
Cor  ftiould  bring  in  a  full  inventory,  and  a  diftribution  was  decreed  by  the  commiffary  and  judge  of  tb« 
court  in  Si^dbury  in  Suflfolk  to  feveral  of  the  inteftate's  relations,  which  the  adminiftrator  would  aot 
com^y  unth,  and  therefore  was  excommunicated.  The  defendant  craved  oyer  of  the  band,  and  plead- 
ed that  th^  was  an  account  given  in,  and  iflue  joined  that  there  was  no  fuch  account,  and  puis  darrein 
contiiuianoe  he  comes  and  offers  a  plea  of  a  relcafc.  Exception  was  taken  ;  for  if  it  ftiould  be  in  th« 
commidary't  power  to  releafe  this  bond,  the  ftatute  would  be  of  no  force.  And  per  Powell  J.  the  doc« 
for  has  not  done  well  in  giving  this  releafe,  and  it  is  a  breach  of  tnift ;  quxre  ^uid  ixvde  vcnit*  Hulc'a 
Rep.  66o«  pU  7.  Hill.  7  Ann.    Butler  v.  Haoamond. 

8.  The  widow  in  the  fpiritual  court  fet  up  a  procurator  for  her 
€hildreii>  the  infants^  and  gets  her  account  pajfed,  aad  each  child's 
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proportion  afcertaincd,  and  difiribution  decreed,  and  on  giring 
new  fecurity  got  the  old  fecurity  difcharged ;  the  court  of  C&sir- 
cerjy  without  regard  had  to  the  proceedings  of  the  fpiritual  court, 
decreed  an  account  of  the  whole  eftate,  2  Vcm.  47*  pi.  45* 
Pafch.  1688.     BifleU  &  Ux'  v.  Axtel  &  al'. 

9.  A  perfon  who  had  a  debt  due  to  hxm  from  the  intejiate  hyJimpU 
contraEl^  but  more  thanftx  years  were  elapjed^  was  adjudged  to  be  a 
creditor  within  the  ftatute  i  Jac.  a.  cap.  1 7.  for  it  is  a  debt,  though 
barrable  by  pleading  the  ftatute  of  limitations ;  and  therefore  a 
prohibition  was  denied.     Ld.  Raym.  Rep.  232.    Trin.  9  W.  3. 
Wainford  v.  Barker, 
r  359  1         ^  '•  Thcjpiritual  court  may  try  the  iffue  of  plen^adminiftravit ; 
but  if  they  over-rule  this  plea,  or  refufe  to  give  precedency  to 
debts  of  a  higher  nature,  and  to  vary  from  the  common  law,  they 
{hall  be  prohibited.     Cumb*  189.   Pafch.  4  W.  &M.  in  B.R. 
Lady  Winchelfea  v.  Nichols. 
;i  Silk.  199.        12.  TYiC  ordinary  cannot  compel  an  executor  to  give  fecurity*     Per 
!!-Vwms?'i  HoltChJ.  Ld.  Raym.  Rep.  363.  Mich.  10  W.  3.  in  cafe  of  the 
Rep.  337.    King  V.  Raines. 

in  a  note 

thoie  cites  S.  C.  from  the  authors  MS.  report  thereof,  wherein  it  is  obferved,  that  the  fpiritual  awit 
liai  fometimes  reiiifed  to  gnmt  the  probate  of  a  will  to  an  executor  who  has  been  reputed  a  perfon  of  no 
fubftancey  and  abfconded  for  debt,  until  he  ihould  give  fecurity  for  a  due  adminiftratioo  of  the  afleti, 
under  pretence  that  the  legacies,  which  were  confide. able,  ^Acrc  in  danger  of  being  loft  y  and  that  tbef 
night  as  well  rejedi  an  executor  where  he  declines  giving  fuch  (ecurity,  as  where  he  refufes  to  cake  the 
oath  of  due  adminiftration,  which  is  the  common  pradice.  But  the  court  of  B.  R.  has  in  foch  cifii 
iaforced  the  granting  of  the  probate  by  a  peremptory  mandamus. 

13.  One  by  wHl  gives  an  annuity  but  of  hisperfonal  eflate  s  if  the 
executor  has  milfeehaved  himfelf,  the  Court  will  order  part  of  the 
perfonal  eflate  to  befet  aftde  iofecure  this  annuity.  2  Wms.'s  Rep.  1 63. 
Trin.  1723.     Balteu  v.  Earnlcy. 

14.  Adminifi ration  is  granted^  and  one  admini/lration  bond  is  taken 
upon  the  granting  it ;  another  adminiftration  bond  in  a^  farther  pe- 
nalty cannot  afterwards  be  taken.  .  Barnard.  Chan.  Rep.  24.  Pafch. 
1740.  in  the  cafe  of  Havers  v.  Havers. 


7oM^9>    (A.  b)     What  ^ds  or  Pleas  of  one  fliall  bind  his 

Companion. 

Eachexecu-  [i.  |N  an  a£lion  upon  the  cafe  againft  four  executors,  upon  a^ 

tor  has  by  1  promife  made  by  the  teftator^  if  one  executor  acknowledges  the 

tereft  ?!»**"  oBionj  and  the  other  three  plead  non  ajfumpftty  their  plea  Ihall  be  rc- 

and  power  ceivcd,  becaufe  the  plea  of  that  executor  which  is  befl  for  the  teftator 

^^i^%  ^rt//  be  received;  but  the  executor  who  acknowledges  the  a£Uon 

tete/aAd  fliall  excufe  himfelf  of  damages  by  it.    P.  13  Car.  B.R.  between 

thertfoieit  Chaffe  AND  Kelland,  and  Others;   per  Cur.  that  the  pleas 

is  that  the  fl^^ji  {jg  returned.     But  quxre.] 

plea  of  each  ^  J 

executor  fliall  bind  the  eitate  of  the  teftator,  Ai^g.  and  judgment  accordingly.  10  Mod.  524.  in  cafe  of 

Baldwin  v.  Church. 

Entry  fur  difteifin ;  two  executors  prayed  to  be  received  to  fave  their  term  by  the  ftatute  of  Cloaccf- 
ter,  and  after  the  one  made  default ;  and  per  Rede  Ch.  J.  it  fiiall  not  be  the  default  of  both  ;  for  thit 
which  is  aoft  beneficial  for  the  teftator  ihill  be  taken.    Br.  SxccutQii  pl«  94*  cites  21  H.  7. 15«-^ 
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^s^^iere  they  pind  two  pleas,  the  plea  which  is  moft  for  the  benefit  of  the  teftator  ihall  hs  taken  and 
firil  tried.     Ibid.  And  where  they  plead  a  rcieale,  and  the  one  nf^kcs  default  after,  the  other 

Ihall  maintainrthe  releafe  for  the  advantage  of  the  tcltator.     Jbid. S.  P.  But  per  Kingfmill  J.  after 

xhey  haire  joined  in  pie?,  the  default  of  the  one  is  the  default  of  both*  But  Brooke  fays,  the  faying  of 
Rede  feenas  to  be  law.  And  he  who  relin^uiilied  would  have  furrendcred  and  was  not  fuifered ;  for  the 
Court  has  no  wariant  but  to  record  his  default ;  the  reafon  fecms  t.>  be  inafmuch  as  he  is  not  party  to 
the  original.     Br.  Reiceit,  pi.  79.  cites  S.  C.  Br.  Default,  pi.  53.  cites  S.  C. 

2.  If  there  zxcfeveral  executcrs^  and  the  one  rekafes  the  debt, 
this  is  a  bar  againft  ali  j  and  therefore,  where  there  are  four  exe- 
cutors, and  a£tlon  is  brought  againft  one  of  them,  and  he  admits 
the  Mrrit  and  confefTes  the  a£^ion,  this  ihall  bind  all  the  goods  of 

the  dcceafcd,  and  payment  by  one  executor  fliall  be  good  for  all.    [  360  J 
Per  Jenny.    Br.  Executors,  pi.  88.    cites  9  E.  3.  12.  314.  but  it 
fliould  be  9  E.  4.  1 2. 

3.  The  fame  it  feems  of  a  receipt  by  the  one  executor,  &c.  Ibid. 

4.  Gift  of  a  chattel  by  an  executor,  or  his  reUafe  without  his 
companion  is  good.     Br.  Done,  pi.  46.  cites  24  E.  3.  31. 

5.  A  feme  and  J.  N»  nvere  executors^  TLXiil.xht  feme  took  W.  S.  to 
baron  J  and  the  executors  had  land  and  goods  of  ajhranger  in  execution^ 
and  7.  N>  the  other  ixecutor  granted  their  interejt  in  the  execution  to 
the  barony  and  after  the  baron  granted  it  to  ajlrangery  and  after  the 
baron  and  feme,  bccaufe  flie  was  executrix,  granted  it  over  to 
another  man,  and  the  firft  grant  of  J.  N.  good,  and  the  fecond 
void  ;  for  gift  of  an  executor  is  good.  Br.  Executors,  pi.  130. 
cites  24  E.  3.  31. 

6.  Account  by  two  executors;  the  one  was  fummoned  and  fevered ^  15r.  Scire 
and  the  other  fued  forth  till  the  defendant  was  outlawed^  and  fued  ^|*^'"*'  P** 
charter  of  pardon  ^  ^XiA  fhewed  acquittance  of  the  executor  who  wasfe-*  s.'c. 
^eredy  and  the  other  executor  faidy  that  the  tejlator  had  devifed  all  the 

refi  of  his  goods  after  his  debts  and  exequies  paid ;  judgment  if  he 
(hall  be  barred  by  the  acquittance  of  his  companion  who  was  fe- 
vered ;  per  Finch,  you  fliall  be  barred  by  his  acquittance,  and 
fliall  be  without  remedy,  unlefs  by  account  againft  him  before  the 
ordinary  5  and  after  fcire  facias  was  fued  againft  the  feme,  at 
whofe  fuit  he  was  outlawed  ;  for  the  one  executor  was  a  feme  ; 
and  fo  note,  that  the  acquittance  is  admitted  good.  Br.  Exe- 
cutor, pi.  37.  cites  48  E.  3.  14,  15. 

7.  But  where  two  executors  are,  and  the  one  refufes  before  the  or^  The  releafe 
dinaryy  he  fliall  not  be  named  with  his  companion  ;  and  by  con-  ^|^[j}™  J]J^* 
fequence  his  releafe  fliall  not  bar  5  ptrr  Wich.  quod  tot.  Cur.  ne-   bar  where 
cavit.  Br.  Executors,  pi.  37.  cites  48  E.  3.  14,15.  one  of  them, 

^  *      -'  ./  w  proves  the 

teilament.     Br.  £xccut9rs,  pi.  117.   cites  21  £.4.  24. 

8#  Trefpafs  by  A.  and  B.  of  certain  goods  taken^  the  defendant 
faid  that  one  C.  was  poffeffedy  ana  made  one  of  the  plaintiffs  and  one  D. 
his  executors y  and  died  i  which  D.  releafed  to  him  all  actions  perfonal : 
and  by  the  opinion  of  the  Court  a  good  plea,  and  yet  the  plaintiff 
brought  the  a£lion  as  de  bonis  propriis,  &c.  Br.  Trefpafs,  pi.  12. 
cites  3  H.  6.  54- 

9.  Two  executors  recover  a  debt  of  their  tcftator's,  and  the  one 
prayed  to  have  the  body  in  execution,  and  the  other  prayed  fieri  facias  ; 
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execution  fliall  be  awarded  of  the  body ;  for  this  is  hejlfor  tie  te^ 
tator  i  per  Cottefmore.  Br.  Executors,  pi.  125.  cites  7  H.  6.6. 

lo»  Debt  againft  ttua  executors^  and  the  one  appeared^  and  the 
plaintiff  counted  upon  an  obligation  of  the  tefiator^  and  the  exeattor  ctn^ 
fejfed  the  aBian^  znd  judgment  tuas  given  of  the  debt  and  damaga 
againjl  all  the  executors  of  the  goods  of  the  deceafcd,  Br.  Executor, 
pi.  16.  cites  28  H.  6.  3.  But  19  H.  6.  it  was  faid,  that  it  was 
adjudged  by  Newton  and  Pafton,  and  their  companions,  that  the 
plaintiff  Jhall  recover  the  debt  and  damages  againjl  all  the  executors  tf 
the  goods  of  the  deceafed^  and  if  they  have  nothing  of  the  goods  of  the 
deceafed,  then  agcnnjl  him^  nvho  acknotvledgedy  of  his  proper  goods* 
But,  by  the  reporter,  the  damages  for  his  own  time  Jhall  be  of  his 
proper  goods.    Ibid. 

1 1.  Subpoena  was  fued,  becaufe  tv»  nvere  executors,  and  the  oa^ 
releafed,  wthout  the  affent  of  his  companion,  the  debt  of  tin  teftator, 
muhere  the  will  could  not  be  performed  by  reajbn  thereof,  as  furoiifed, 
&c.  and  the  fubpoena  was  fued  againft  him  who  releafed,  and  him 
who  accepted  the  releafe.  Fineux  faid,  this  is  not  remediable  \ 
for  each  executor  has  the  entire  power.    But  the  Chancellor  faid, 

£  361  3  '^onz  (hall  go  away  from  the  Chancery  without  remedy  j  and  there* 
fore  the  one  executor  {hall  not  releafe  alone,  and  made  fereral 
grand  reafons  for  confcience,  and  faid  that  he  would  take  remedy 
in  confcience.     Br.  Confcience,  pi.  7.  cites  4  H.  7.  4. 

12.  Note,  per  Keble,  where  two  executors  are,  and  the  one  only 
has  thepoffeffion  of  the  goods,  and  a  man  takes  them  from  him,  and  be 
brought  trefpafs,  and  die  defendant  pleaded  the  releafe  of  the  other  exc< 
tutor,  this  is  a  good  pleaj  for  the  plaintiff  had  not  pofleihon  to 
him  alone,  but  in  right  of  both  executors,  and  therefore  the 
releafe  of  the  other  is  a  good  bar.  Br«  Executor,  pi.  177.  cites 
16  H.  7.  5,  6. 

13.  Mxjcxfummonsandfeverance,  the  executor  that  is  fummoned 
and  fevered  is  yet  party,  for  be  may  releafe  the  fuit )  per  BendloeSA 
Dal.  51.  pi.  17.  5  Eliz. 

14.  Two  executors  brought  adioxi  of  debt.  The  one  wasfum^ 
moned  and  fevered,  yet  he  may  relecfe  before  judgment  i  but  after  judg* 
ment  he  cannot  acknowledge  fatisfa£lton,  becaufe  he  is  not  privy 
to  the  judgment;  and  yet  his  releafe  before  judgment  (hall  be  a 
bar,  notwithftanding  the  feverance.  D.  319.  b«  pL  15^  Mich< 
X4  &  15  Eliz.  Anon. 

Thecaie  fr.  One  executor  (hall  not  be  charged  by  the  devaflavit  made 

^  t^hit  ^^  ^^  other ;  for  the  adl  of  one  executor  (hall  charge  the  other 
Sen4antt  no  further  than  the  goods  of  the  teltator  in  his  hands  amount  to, 
a«  executors  but  not  to  charge  him  of  his  own  goods.  Cro*  E.  318.  pi.  5* 
fuuy^.^  Mich.  36  Eliz.  B.  R.  Hargthorpv.  Mllforth. 
nmered^ud  1 6.  Where  they  (hall  be  charged  of  the  goods  of  the  tcftator, 
fo  nothing  the  ntmfmt,  releafe,  or  other  aft  of  one  (hall  bind  the  other ;  but 
IianS!-'  ii  ^^^^  if  they  (hall  be  charged  de  bonis  ptopriis ;  cites  11  H.4'  ^• 
wai  found  whcre  both  do  wajle  the  goods,  execution  (hall  be  againft  both,  of 
that  the  de-  their  proper  goods.  Cro.  E.  318.  pL  S«  Pafch*  36  Eliz.  B.R. 
2!lJS"*  Haigthorp  V.  Milforth. 

another  ivtrs  made  erecotor*,  tnd  that  A.  had  adminiftered  and  wifted  the  goods  to  tlie  valoe  or6ecK 
wdU»at  thg  dgftndmtWd  not  goodt  of  tbf  ;ciUtor  but  to  cU  taineof  16I.  and  dnt  A.  ww^cad-  tt 
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^Rpas  die  opinion  of  the  Cooit,  that  one  executor  ihould  not  be  charged  by  the  dev&ftavit  ma^e  by  hts 
companions  ;  and  the  Court  held  clear,  that  the  judgment  ihould  be  of  the  whole  debt,  but  thcextcu- 
ti(Mi  ihould  be  only  of  the  16 1.  which  was  found  in  the  defendant's  hands.  S.  C.  cited  Jiari.es^s 

Notes  in  C  B.  31S,  319.  Pafdu  8  Geo.  2.  in  cafe  of  Champoesv.  Browne. 

17.  If  there  be  two  executors,  and  one  dijfents^  yet  the^aft 
of  the  other  ihall  be  good.  Toth*  151.  cites  Feb.  39  £liz.  ^acon 
V.  Bell. 

19.  Two  executors  madt  partition  of  fpeclaU'us  of  their  teftator, 
and  afterwards  one  releafes  to  the  debtor  a  bond,  which  by  the 
partition  belongs  to  the  other,  the  debtor  having  notice  of  the  par- 
tition ;  yet  Ld.  Keeper  Egerton  would  not  relieve  the  other  exe- 
cutor. But  if  the  reUafe  had  httn  procured  by  covin,  for  a  lefs  con- 
fideratfeon  than  the  debt  really  was,  the  debtor  (hould  fatis^  the. 
overplus.  Mo.  620.  pi.  846.  Mich.  42  &  43  Eliz.  in  Cane. 
Anon. 

20.  Though  by  one  co-executor'j  grant  of  his  part  of  a  term 
the  whole  paues,  yet  one  may  demife  or  grant  the  moiety  of  the 
land  for  the  whole  term,  and  fo  may  the  other,  and  fo  they  may 
fettle  in  truftees  for  them  a  moiety  for  each,  either  in  feveral  or    • 
undivided.  Went.  Off.  Ex.  99. 

21.  The  mifdoing  of  the  otiejball  not  charge  the  reft,  as  both  ap- 
pears by  the  Book  of  Entries  (fol.  320.),  and  was  alfo  held  in  time 
of  H.  7.  (Kelw.  23.)  and  of  this  opinion  were  the  judges,  in  the 
cafe  of  Walter  v.  Sutton,  in  C.  B.  and  fliortly  after  in  B.  R. 

in  cafe  of  Hankford  v.  Metford,  though  neither  of  the  cafes  £  362  } 
are  printed.  Went.  Off.  Ex.  161. 

22.  The  poffeiBon  of  one  executor  is  the  poffeflion  of  all  the 
reft ;  fo  as  if  on^  appearing  to  a  fuit,  and  the  other  making  de- 
fault in  whofe  hands  all  the  goods  be  which  are  not  adminiftered ; 
tf,  I  fay,  here  he  that  appears  pleads  that  he  bath  nothing  in  his  hands ^ 
this  IhaU  be  found  againft  him  ;  for  whatfoever  any  of  the  co-executors 
hath,  be  alfo  hath,  and  is  in  his  pojfe/jion  ;  and  fo  ihall  the  creditor 
recover,  and  have  judgment  to  be  fatisiied  out  of  the  teilator's 
goods,  as  in  his  hands.  And  therefore,  if  goods  be  taken  from 
one,  all  may  maintain  an  aftion  of  trefpafs  thereupon  -,  for  the 
pojfeffton  of  one  is  the  poffejfton  of  alL  But  the  poffeffion  of  one  fliall 
not  be  fo  the  poffeifion  of  all  as  to  charge  the  other's  owq 
goods.  Went.  Off.  Ex.  99,  1 00. 

23.  In  an  action  of  debt  againft  two  executors,  and  pkne  adnii'^ 
niftravit  pleaded,  an  inventory  had  been  exhibited  by  one  of  them, 
and  it  was  holden,  the  other  (hall  not  be  obliged  by  it,  but  the 
plaintiff  ought  to  prove  that  he  hath  a£lually  adminiftered,  and 
that  goods  came  to  his  hands,  and  fo  give  him  a  charge,  becaufe  he 
was  but  executor  here  of  his  own  wrong,  and  becaufe  the  plaintiff 
could  not  prove  this,  he  was  nonfuited.  Clayt.  io6.  pi.  170. 
8  Car.  before  Whitfield  J.     Ireland's  cafe. 

24*  Where  there  are  two  truftees  of  a  leafe,  or  two  executors,  Bridgm.35. 
and  one  wafleth  the  eoods,  the  other  (hall  not  be  charged,  unlefs  he  S.c.decreed 
Y/2LS  ?L  co-aflor.    Totli.  152,  153*  cites  Trin.  9  Car,     Townley  v.  with  the 

Sherborne.  concuuence 

of  fcvci  al 
judges  afliftaats.       ■■      Toth,  151.  cites  T/in.  or  Mkh.  7  Car.     Downes  v»  Wifeman. 
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25.  In  cafe  of  joint-executors,  none  is  chargeable  for  more  thart 
comes  to  his  hands  feverally;  but  yet  in  that  cafe,  if,  hy  agreemtni 
among  themfclves,  one  be  to  receive  and  intermeddle  with  fuch  a 

Eart  of  the  eftate,  and  another  with  fuch  a  part,  each  of  them  will 
c  chargeable  for  the  whole ;  becaufe  the  receipts  of  each  zrt  pirr* 
fuant  to  the  agreement  made  between  both.     Per'  Hale  Ch.  B* 
Hard.  314.  pi.  5.  Mich.   14  Car.  2.  inScacc. 

26.  Though  at  law  one  executor  is  not  anfwerable  for  the  i- 
vaflavit  of  the  other,  yet  in  the  ecclefiaftical  courts,  and  by  their 
law,  if  an  executor  proves  the  will,  they  will  charge  him,  though 
he  intermeddles  no  further  than  to  pay  the  legacies ;  bat  qua:re^ 
if  that  is  not  only  where  there  is  a  failer  of  bringing  in  an  inven^ 
tory,  Ch.  Cafes,  201.  Pafch.  22  Car.  2.  Vanbrugh  v.  Cock  and 
Drybutter. 

Xb  wM  ^7'  E^^u^O'^s  who  {Jljoin  in  a  f ale  pall  all  he  charged^  though  tne 

where  exc-  of^fy  receives  the  money,  and  he  afterwards  became  infolvent.  Secus 
cutorsjoin  of  truftccs.  Chan.  Prec.  173.  pi.  144.  Mich.  1701.  decreed  by 
Ihc^Iiibe  ^^'^^^^^^P^'^-    Aplyn  V.  Brewer. 

anfweraUe  for  the  receipts  of  each  other  }  Ld.  Keeper  doubted,  and  would  confider  of  it.  %  Vem.  504* 

fl.  453.  Trin.  1705.  io  the  cafe  of  Fellows  ir.  Owen. Ibid.  515.  pi.  464.  S.  C.  Mich.  1705. 

decreed  that  they  fliould  not;  but  that  upon  payment  of  the  money  received  by  the  one  into  cooit  he 

Aould  be  indemnified.-: 2  Vern.  570.  pi.  516.  HiH.  1706.  S.  P.     Muriell  v.  Cox  and  Pitt,  ia 

which  cafe  the  executors  divided  the  money  on  (ale  of  ftoclc  in  the  £aft  India  Company^  decreed  ac- 
cordingly at  the  RoUsy  and  on  appeal  affirmed  by  the  Ld.  Keeper* 

* 

28.  Two  executors  y^///  in  an  acqi/ittance,  but  one  only  receives  the 
money,  both  are  chargeable  for  it  to  the  creditors ;  but  the  a&iial 
receiver  only  to  legatees,  n  Salk.  318.  in  CancI  x  2  Ann.  Church- 
hill  V.  Hopion. 
C  3^3  ]  29.  One  of  the  executors  was  a  banker  of  great  crccKt,  and 
cafliier  to  many  monied  pcrfons,  and  the  other  executor  Invijig 
received  500  /.  of  the  tcltator's  money  paid  it  into  his  co-executor  tie 
hatiher^s  hands,  and  who  was  the  per/on  with  whom  the  te/lator  hh 
trtifit'd  his  money  in  his  life-time  j  for  which  reafon  Ld.  C  Har- 
court  thought  that  the  other  executor  ought  not  to  be  chained 
with  that  500 1.  he  having  only  trufted  lum  whom  the  tcftator 
nimfelf  in  his  life-time  intruded,  and  whom  at  his  death  he  made 
one  of  his  executors.  Wms.'s  Rep.241.  Mich.  1 713.  Churchiflw 
Lady  Hobfon. 

30.  A.  dcvifes  a  legacy  of  200  A  to  B.  payable  at  i^,  and  in  tlehh 
terint  to  he  put  out  hy  executors,  and  devifed  other  legacies,  and  the 
furplus  of  his  real  and  ptrfoTml  ejlate  to  C.  and  JD.  whom  he  mode  ext^ 
tutors.  Dm  being  an  infant,  C.  proved  the  will  alone,  B.  being  15 
applied  to  C^for  the  kgacy,  for  which  C,  paid  B.  interefi,  E.  guar- 
dian to  D.  the  infant  executor  fettled  accounts  with  C.  relating  to 
A.'s  eftate,  and  left  100 1.  in  C.'s  hands  to  pay  B.  and  received  in- 
tereft  after  for  the  fhare  of  D.'s  furplus.  C.  became  a  bankrupt* 
A  came  into  tlx  ccmmij/lon  and  proved  the  200 7.  legacy  as  a  d^t, 
and  received  her  dividend.  The  guardian  for  D.  came  in,  &:c.  and 
received  his  dividend  for  the  furplus  belonging  to  D.  left  in  C*% 
hands.  On  a  hill  by  B,  againjl  C.  and  D.for  the  Ugacy^  it  was  de^ 
creed  thai  B.Jhould  have  fatisfaff ion  againfl  D»  out  <f  A^s  efiate  cam 


to  his  bands t  or  vthat  D*  or  Or  guardian  received  fir  interefl  offht 
furplus  or  the  dividend,  2  Ld.  Raym.  Rep;  1320,  1321,  132a. 
Mich.  I  Geo.  in  cafe  of  Spendlove  v.  Aldrich  &  al*. 

31.  Any  or  either  of  the  executors,  though  they  arc  only  ia 
truft,  may  receive  and  give  difcharges  for  money  before  probate^  ef- 
pecially  when  (as  appeared  in  the  principal  cafe)  they  afterwardi 
toroved  the  will,  and  fo  were  executors  ab  initio.  Agreed.  Abr. 
£qu.  Cafes,  319.  Hill.  1729.  Auden  v.  Executors  of  Sir  William 
Dodwdl. 

32.  Three  adminiftrators  appointed  a  receiver ^  nvho  received  a  fum 
of  money  for  their  ufcj  and  divided  to  each  admniforator  one  third 
part.  Two  of  the  adminiftrators  afterwards foi/ed.  The  queftion 
was,  upon  a  point  referved  at  nifi  prius,  whether  the  third  admi- 
nidrator  was  liable  for  the  whole  fum,  or  for  his  own  third  part 
only,  to  a  new  adminiftrator  ?  Per  Cur.  the  defendant  is  refpon- 
fible  for  that  third  part  only  which  he  received,  and  not  for  a  de- 
vaftavit  committed  by  his  co-adminiftrator.  If  payment  had  been 
made  to  a  wrong  per/on^  the  cafe  had  been  otherwfo ;  but  here  the 
money  was  properly  paid.  Defendant  is  not  concerned  how  hit 
co^mintftrators  dilpofe  of  their  parts.  The  three  are  equally 
entnifted.  Barnes's  Notes  in  C.  B.  318,  319.  Pafch.  8  Geo.  2« 
Champney  v.  Browne. 


(A*  b.  2)    Joint-Executors ;  Inter  fc. 
Remedy  for  one  againft  the  other.     And  Pleadings. 

I.   A  N  executor  (hall  not  have  an  account  againft  his  companion.  The  one 
^  Noy,  78.   in  cafe  of  Bellamy  v.  Alden,   cites  13  E.  3.  X"^'i^ 

Uecutorj  91.  •ccountia 

Cbincery. 
Per  Serjeaat  Mayaard.    Std.  33.  pU  f  3.  Hill.  12^13  Car.  2.  In  C«ftc.  A*price  t.  Flower.   But  dw 
Mporteriays^  qaaxctamn. 

1.  Releafo  to  one  extcntOT foa/l  firvefor  alL    Br.  Dctte,  pi.  65.   [  364  ] 
titcs  II  H.  4.  83. 

3.  If  one  executor  bepojjeffkd  (f  goods  of  the  tejtator,  and  the  ^het 
necutor  takes  them  from  him^  the  other  has  no  remedy  by  any  ac- 
tion.   Br.  Executor,  pi.  98.  cites  39  H.  6.  27. 

4.  In  tfefpafs ;  per  Brian  Ch.  J.  where  a  termor  devifes  his  term^ 
the  devifee  cannot  enter  after  his  death  without  livery  rf  the 
wccutoT ;  by  which  he  foid^  that  the  devifor  made  the  plaintiff  and 
^  defondarrt  his  executors^  by  which  he  entered ;  and  per  tot.  Cur. 
be  may  enter  and  hdd  in  fereralty.  Br.  Devife,  pi.  14.  cites 
«o  E.  4.  9. 

5.  Trefpafs  by  A.  againft  B.  who /aid  that  W.  waspojjejfed  of  the  An  execu- 
pods,  and  made  the  plaintiff  and  drfcfidant  his  executors^  and  died^  by  ^^^^ 
^hichiitook  the  goods,  ice.    Judgment  fi  aftio.     The  plaimifffoij,  thegocx^gf 
that  the  fefiator  willed  by  his  teflament,  that  when  all  the  debts  and  the  teftator 
^gacies  were  paid,  the  plaintiff  Jbould  have  the  rejl  of  the  goods  which  JJ^  ^7^ 

D  d  a  remained,  dc^tt  ^4, 


\ 


■ 
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may  retain  remained,  and  that  tkey  had  paid  fucb  debts  and  legacies,  and 

fidueagaiS  ihcwcd  to  whom,  &c.  which  were  all  the  debts  and  legacies,  aitd 

his  compa.  the  goods  in  the  aSfion  were  the  rejidue  which  remained,  h^  which  the 

nion,  and  plaintiff  took  them,  and  was  pojfejfed  till  the  defendant  took  them  ;  by 

executor  "  which  thc  defeeidant /aid,  thntjuch  a  legacy  andfttch  a  debt  is  yet  </w, 

takes  them,  and  not  paid,  ahfque  hoc,  that  the  debts  and  legacies  alleged  by  the 

^  "»*y  plaintiff  were  all  the  debts  and  legacies,  &c,  and  the  if^ne  found Jcr 

pafTagatnil  '^'  plaintiff;  and  per  Cur.  thc  traverfc  was  well  taken,  and  fliall 

him.    Br.  come  of  his  part  who  took  it,  and  not  of  the  other  part,  and  witb- 

Exccutor,  Qiij  xh^  traverfe  the  plea  is  not  good  5  for  he  has  not  confefed  and 

cite*  6  H.  avoided  it,  and  therefore  he  ought  to  traverfe,     Br-  Traverfc  per,  &c. 

7-  5.  pi.  187.  cites  6H.  7.  5. 

D.  13.  b.         6.  Co-executors  cannot  make  partition  of  the  goods  between  them, 

pi.  146.  Fjn.  Law,  8vo.  168.  cites  n  H.  8.  a2.  21  H.7.  20. 

Marg.  cites  '  *        ^ 

»7  H,  8. 12.-— Br.  Executor,  pi.  7.  S.  P.  cites  zj  H.  8.  »x,  12. 

14.  Nor  of  a  term  for  years,  for  they  arc  not  like  joint  leflecs, 
where  each  has  but  a  moiety  in  interefl,  though  be  has  pofieffion 
of,  or  though  the  whole  -,  whereas  each  co-executor  has  the 
whole,  and  there  are  no  parts  or  moieties,  becaufe  co^xecutors.  Went. 
Off.  Ex.  98, 9Q. 

7.  Note  per  Cur.'  that  the  one  executor  cannot  give  any  oftbegpods 
of  the  teflator  to  another.   Br.  Executor,  pi.  7.  cites  27  H.  8.  li,  22. 

8.  And  if  the  one  dies,  the  other  who  furvives  fball  have  detinue 
againfl  the  executor  of  him  who  died,  or  againft  him  who  has  thefof" 

feffion  of  them  ;  quod  nota.     Ibid. 

9. '  If  I  make  my  debtor  and  another  executor,  and  debtor  dies,  the 
Other  executor  (hall  have  debt  againfl  the  executors  of  debtor,  bc- 
caufe  the  a£lion  was  only  in  fufpence,  and  not  extin£l^  and  fo  is 
revived:  perKcble;  Arg.     Keilw.  122.  b.  pi- 75- 

10.  D^/wwrrw",  pretending  one  executor  cannot yi/^  tfff^AfTj  ««» 
over-^ruled,  becaufe  the  matter  is  mere  teftamentary.  Toth.  137. 
cites  20  Eliz.     Crocker  v.  Hamden. 

11.  A.  thc  plaintiff's  brother  devifcd  gcods  to  his  two  fins,  to  be 
delivered  at  their  full  age,  and  made  the  plaintiff  and  defendant  exe* 
cutors  :  lool.  of  the  goods  came  to  die  plaintiff's  hands,  and  250I 
came  to  the  defendant's  hands.  Thc  plaintiff's  bill  is,  that  in  re- 
fpeft  of  the  truft  and  joint-charge  which  may  furvive,  that  tbe 
plaintiff  and  defehdnnt  may  each  be  bound  to  the  other  to  pay  the  chil- 

^  dren  dieir  portions  in  tlieir  hands  at  their  full  age ;  and  if  cither 
plaintiff  or  defendant  die  before,  then  the  executor  (hall  pay  diat 
which  was  in  the  teftator's  hands  to  thc  furvivor,  which  this  Court 
C  3^5  3  'thought  Jn  confcience  to  be  meet,  becaufe  the  defendant  by  an- 
fwcr  confcffes  thc  truft  and  receipt  of  250 1.  Therefore  a  fubpocna 
is  awarded  againft  thc  defendant,  to  fhew  caufe  why  it  (hould  not 
be  decreed.  Cary's  Rep.  112,  113.  cites  21  &  22  Eliz.  Cotton 
V.  Caufton. 

12.  One  cannot  qffign  a  term  to  the  other,  becaufe  he  was  pofltficd 
oif  thc  whole  term  before.  Cro,  £•  347.  pi.  19.  Mich.  36  &  37 
£Uz.  B.  R.    Pannel  r^  f  cnn. 
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.  One 


13.  One  executor  may/ta  another  in  this  court,  though  not  at 
law.  Toth.  150.  cites  1585.  Allen  v.  Story,  and  39  Eliz. 
Okely  V.  Barnard. 

15.  One  cannot  give  or  relea/e  his  intereji  to  the  other;  biit  it 
will  be  void,  and  die  releafor  ihall  ftill  have  as  much  as  his  re- 
leflee  ;  becaufe  each  had  the  whole  before,  and  therefore  it  was 
held  long  fiqce,  that  by  fuch  releafe  of  his  pare  of  a  debt,  or  by 
grant  of  his  part  of  teftator's  goods,  all  was  difcharged  or  pailed, 
becaufe  each  had  the  whole,  and  there  are  no  parts  or  moieties  be*' 
tiveen  executors.     "Went.  Off.  Ex.  99. 

1 6.  &,  and  for  the  fame  reafon,  the  one  cannot  male  a  leafe  to 
the  other  of  any  party  for  he  had  the  whole.     Went.  Off.  Ex.  99. 

17.  A.  and  fi.  are  joi];it  executors^  and  the  reftiuum  devifed  to  Flo.  Rep. 
them.     A.  dies.     The  adminiftrator  of  A.  fues  B.  for  an  account^  ^^^^^  ^^' 
which  was  decreed  (but  to  the  diffatisfa£tion  of  the  Bar).     Chan,  afterwards 
Cafes,  239.  Mich.  26  Car.  2.     Cox  v.  Quantock.  onthcpray- 

^^  er  of  coua- 

fel  to  the  Ld.  Keeper  to  reverfe  bis  decree,  he  dire^ed  that  feveral  judges  be  attended  with  this  order, 
and  to  certify  their  opinions^  who  were  feverally  attended,  but  gave  no  opinion ;  whereupon  the  Ld. 
Keepe^y  upon  confidering  the  matter  again,  ordered  the  bill  to  be  difmiiTed,  but  without  cofts.  .  . 
2  Freero.  Rep.  140.  pi.  178.  Cox  v.  Queenlock,  S.  C.  decreed;  but  fays  that  upon  a  rehearing 
the  Ld.  Keeper  took  the  aflii^an^of  Ld.  CK.  J.  North,  and  three  other  judges,  who  were  of  opinion 
that  it  was  againft  the  common  law  in  the  point  of  furvivorihip,  and  would  introduce  ardief  in  equity 
againft  all  furvivorikips  in  cafe  of  jointenancy ;  having  no  other  circumftances  in  the  cafe,  and  fo  that 
decree  was  reverfed.  The  reporter  adds  a  nota,  that  this  was  reverfed  chiefly  on  this  ground,  that  debu 
aiay  arife  fcvco  years  after,  and  fo  the  eftate  ihould  furvive  for  the  poflfibility  of  advanuge  to  the  credi- 
tors.—~~-.£qu.  Abr.  242.  (C)  pi.  I.  S.  C.  abridged  from  Chan.  Cafes,  239.  But  the  author 
(Mr.  Foley  as  is  ftrongly  fuppofed)  makes  a  qu«re  in  the  margin  j  for  that  the  refolutions  fince  have 
been  othcrwife  in  equity ;  and  it  feems  well  fettled,  that  the  furvivor  fhall  have  the  whole  by  law ;  as 
where  a  man  devifed  goods  to  A.  and  B.  and  the  executor  aiTented  to  the  legacy,  and  A.  died,  and  bit 
executor  fued  In  the  fpiritual  court  for  A.*s  ihare,  there  being  no  furvivorihip  in  fuch  cafe,  by  the  ec- 
defiaftical  law ;  whereupon  B.  fued  a  prohibition^  and  declared ;  and  upon  demurrer  and  argument,  it 
was  adjudged  the  prohibition  Hiould  ftand ;  for  by  the  aflent  of  the  executor,  the  intereft  was  vefted  in 
the  legatees,  and  became  a  chattel  in  them,  governable  by  the  rules  of  the  common  law.  Mich. 
ft9  Car.  2.  bciwecn  Baftardand  Stukely.     2  Lev,  209.  and  fays,  fee  1  Lev.  164.  2  Jo.  161.  130. 

18.  A  co-executor  was  decreed  to  pef form  an  award  12  years 
after  the  award  made^  and  though  the  other  co-executor  made  no 
demand  in  all  that  time ;  but  tranfaclions  were  between  them. 
Fin.  Rep.  384.  Trin.  30  Car.  2.     Sweet  v.  Hole. 

10.  They  are  to  be  confidered  as  iointenants  where  furvivor-  ^'^  ^"''"^ 

^  '  J  accoromplv 

ihip  (hall  take  place,  as  well  in  cafes  of  chattels  as  in  cafes  of  in-  ^t  theRoih 
heritance.     Equ.  Abr,   243.    pi- 3-    Trin.  1729.    at  the  Rolls,  on  time 

C"y  V.  Willis.  '^"^'-V 

the  cafe,  and  citrng  moft  of  the  authorities  both  out  of  the  civil  and  common  law.     £qu.  Abr.  243. 
pi.  4.  Trin.  1730.  in  the  cafe  of  Hunt  v.  Berkley. 

But  if  teftator  devifes  to  one  of  his  executors  the  refiduum  after  fuch  debts  and  legacies  paid,  there 
aftT  payment  fuch  executor  may  rake  tlie  goods  and  maintain  trefpafs  againft  the  other  co-executor  if 
he  takes  them  frfim  him,  and  confcquently  detinue  for  keeping  or  detaining  them.  But  this  is  as  le« 
gatcc,  his  own  aflisfit  perfedlirg  the  le^'acy.     Went.  Off.  lix.  99. 
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3^6  <Erecutat3£. 

(A.  b.  3)  What  one  may  do  without  tkc  other. 
And  where  one  is  an  Infant. 

Br.  Exccn.  i.  T\EBT  (hall  bc  brought  hy  one  executor  only^  nvhere  then  are 
dtes^s/c.'  '*^^^  executors^  and  the  plaintiff  only  fold  tht^  goods  of  the 

tejfator  for  a  certain  fum  ;  for  it  13  of  his  own  contrafi[  only  \  hft 

^  debt  due  to  the  teflator^  all  ought  to  join,     Br.  Dettc,  pL  81. 

cites  38  E.  3.9. 
Br.  Con-  3.  If  One  executor  will  releafe  a  debt  without  the  confent  of 

7^\wt  ^^^  co-partner,  nvbereby  the  will  cannot  be  petforwed^  the  rckafor 
S,  €•  and  the  r^leafee  fhall  be  ordered  therefore  in  Chancery ;  by  the 

Chancellor  agaiaft  the  opinion  of  Fineux.   Cary's  Rep.  ao.  cite$ 

4  H.  7.  4. 
Go.  titt.  3.  21  H.  8.  cap.  4./  I.  Where  part  of  the  executors  (fanjperfm 

"3'*-''^>  making  a  will  of  lands  to  be  fold  by  his  executors^  refafe  to  take  upon 
the  letter  ^^'^  '^^  admin i^ ration,  all  bargains  and  fales  of  fuch  lands,  made  by 
of  the  law  fuch  only  of  the  executors  that  accept  fuch  ^dmimfirattan,  fbaU  be  as 
T^^J'ct-  (ff^^^^^  ^^  if  0^1  ^^^  executors  had  joined  in  the  making  of  the  bargain 
ccatorsfaavc  andfaU. 

a  power  to  S.  2.  Provided  that  this  aH  fhall  not  give  power  to  any  exeasteri 
A?s  bring  a  '^  bargain  or  put  to  f ale  any  hereditaments y  oiherw'feJhan  by  the  com^ 

V)eneikial        nioa  low. 
hw  it  is 

by  conltraAion  extended  where  lands  are  deviled  to  executors  to  be  fold.  Yet  in  neither  of 
tboie^fesy  albeit  one  refufes,  caa  the  other  make  (ale  to  him  chdC  refuied,  becaitfc  he  is  paity  and 
privy  to  the  laft  will,  and  remains  necut^r  ft  ill.  But  Ld«  Coke  fays,  that  his  advice  to  them  that 
make  fuch  devifes  by  will  is  to  make  it  as  certain  as  thsy  can,  as  that  the  fale  be  made  by  his  ese- 
cutors>  or  the  furvivors  or  furvivor  of  them,  if  bis  meaning  be  fo,  or  by  fnch  or  fo  many  of  cben  at 
take  upon  them  the  probate  of  the  will  or  the  like.  And  it  is  better  to  gWe  them  an  authority  than  an 
cttate,  unlefs  his  mraning  is  that  they  (h^uld  take  the  profits  of  his  Un<is  in  the  mean  timc^  and  then 
it  is  neceflary  that  he  devifeth,  that  the  mean  profits  till  the  fale  iball  be  ailets  in  their  handt  \  for  other- 
wife  the](  ihail  not  be  fo. 

A.  Teifed  of  the  manor  of  D,  derifed  the  f«m^  to  J.  S.  and  three  othe^,  and  their  heirs,  to  the  in- 
tent the  deTifees  (hould  (ell  it  for  the  bell  f  refit,  and  convert  the  money  to  the  performance  of  his  wiU, 
and  makes  them  his  executors,  and  dies.  One  of  them  refufes  ro  fell,  but  the  other  three  iell,  livins 
the  fourth.  Acjud^ed  that  the  fale  was  good^by  the  three^  either  by  the  common  law  or  by  the  ftatote 
7.\  W»  S.  an^  the  making  them  his  executors ^i^^a  much  as  if  hV  had  devifed  that  the  executors  ihoul4 
fell,  and  in  fuch  cafe  the  f^^le  ^y  the  three  without  the  fourth  is  good.  C^.  £.  So.  pi.  43.  Micb. 
49  ^  30  Eliz.    Bonefant  Y«  Greenfield.  Le.  6o.  pL.  78.  S.  C.  ■■    ■    ■  ■  Godb.  77.  pi.  92« 

S.  C.  a4)omatur, 

4.  ^hru  executors,  one  an  infant,  they  rouft  fuc  by  attomeyj 

becaufe  they  make  all  but  one  perfon,  and  fue  in  autcr  droit. 

Cro.  E,  378.  in  a  nota  in  pi.  28.  Hill.  37  Eliz.  C.B.  in  the  cafe 

of  Rutland  (Countefs)  v.  ^u^land  (Countefs)  fays,  it  was  refoived 

that  it  was  good, 

€10.1.478.       ^.  There  were  two  executors,  and  the  one  of  them  gave  a  bond 

the  Court^'  ^^^  ^°  tcftator,  to  z  Creditor  of  his  own,  in  payment  of  his  own 

feTiedto      debt>  and  dies;  adjudged^  that  J^//it^^  lies  not  by  the  yi^rvftvr/. 

be  divided.    Mo.  422.  pi.  589.  Mich.  37  &  38  Eliz/   Kclfick  v.  Ni^holfon* 

496.  S.  C  adjodged  by  thiee  ia(UceS|  conUa  Fexmer  for  the  ^ead^^ 

iJ.  The 


6.  The  tvttving  of  0He  executor  is  good ;  and  though  that  he 
might  after  adminiftcr,  as  the  book  of  21  E.  4.  is,  for  that  the  in- 
tereft  of  his  companion  prefers  his  authority,  where  there  arc 
two  or  more.  But  if  there  be  but  one  executor,  and  he  refufeth, 
and  the  ordinary  grants  adminiftration  to  another,  he  cannot  then 
adminiftcr  again.  2  Brownl.  ^6-  Agreed  by -all  the  juft ices,  in 
the  cafe  of  Bedel  v.  Bedel.  Hill.  8  Jac.  C.  B.  [  357  ] 

It,  Infant  executor  ought  toy?/^  by  guardian  ;  Twifden  J.  fays  *  Saund. 
it  has  been  fo  adjudged.   Vent.  54.  Hill.  20  &  21  Car.  2.  B.  R.  lils^how! 
Foxwift  V.  Trcmain.  167.  Arg/ 

S.  P.  and 
that  he  ought  to  be  fued  by  guardian,  orelfe  it  Is  error,  cjces  Sty.  318.  Wild  ?>  Rumiley,  and  adju4gr 
ed  accordingly.  Ibid.  i7o.     Coanv.  Bowles.  Though  an  infant  fole  executor  cannot  fue  per  a|^ 

•fornatum,  yet  If  he  does  fue  per  attornatum  and  recovers,  his  appearance  is  no  error  i  but  it  is  other* 
infe  wSeie  he  is  condemned  in  the  a^ion.'  Per  Hole  Ch.  J.  Carth.  123.  Pafch.  2  W.  £e  M.  in  cafe 
of  jCoan  V.  Bowles. 

13.  And  though  above  17,  he  ought  to  fue  by  guardian  or  by 
prochein  amy.    Vent.  103.  Mich.  22  Car.  2.    B.  R.   in  cafe  oi^ 
Foxwift  V.  Tremain,  cites  Peyton  v.  Dorce. 

14.  Four  executors;  two  of  them  are  under  fl^r;  qusere,  whe-  Ibid,  loi, 
ther  they  (hall  fue  by  attorney  ?  It  fecms  thofe  of  age  may  make  ^^'^^^ 
an  attorney  for  thofe  under  age.  Vent.  40.  Trin.  21  Car.  2.  B.R.  s.  c.  ad. 
Foxwift  V.  Tremain.  *  j"<»s«<i  *»/ 

Rainsford 
and  Mort<^  J.  contra  Twifden,  ahfente  the  Ch.  Jnftice.         Raym.  X98.  S.  C.  but  00  opinion.  — -« 
Mod.  296.  S.  C.  Moreton  and  Rainsford  were  of  opinion  contra  Twifden,  but  fays  that  afterwards  the 

fait  was  c  tmp'ounded. Lev.  299.  adjudt;cd  accordingly  that  the  defendant  anfwer  over.— -Sid.  4.99. 

pi.  13.  S.  C.  adjudji^ed  accordingly.  'J'he  reporter  f«tys  nota,  it  was  agreed  by  aJl  that  *f  one  executor 
be  of  full  ag«,  an4  an. ther  within  17  years,  that  they  ihall  join  in  a^ioa,  becaufe  both  are  executors 

quoad  efle,  though  they  are  not  quoad  cxccutionem. 1  Saund.  212,  ir^.  S.  C.  reports  it  to  be 

adjudged  by  Moreton,  Rainsford  and  Twifden  (the  Chief  J.  being  fick),  for  the  plaintiff  5  but  Twif- 
den faid  that  his  opinion  was,  that  the  infant  executor  cannc>t  fue  by  attorney,  but  faid  that  the  opinion 
of  the  Chief  Jullio:  and  the  other  juftices  wis  to  the  contrary.— -—Where  an  infant  is  executor  alone 
lie  cannot  fue  per  attornatum,  for  if  he  do  he  (haM  be  amerced  pro  falfo  damore)  but  vshere  he  is  joined 
with  others  oi  full  age  it  i«  ocherwifc,  becaufe  thofe  of  full  sge  have  authority  to  difpofe  ail  their  aileis 
without  the  affent  of  the  infant,  and  this  is  the  reafon  of  the  difference  between  an  infant  plaintiff  and 
defendant  in  2  Saund.  2x1.  [Mich.  22  Car.  2.  Poxwith  v.  Tremain.]  Per  Holt  Ch.  J.  Carth.  123. 
Pafch.  2  W.  3.  in  B.  R.  in  cafeof  Coan  v.  Bowles.  z  Saund.  212.  denied  to  be  law,  and  held 

that  infant  executor  can  neither  fue  nor  be  Tued  by  attorney*  Gibb.  2.  Mich,  i  Geo«  2.  B.  R.  ia 
tik,  of  Kenift  jn  v.  Frilkobaldi. 

15.  There  were /wo  ^x^f/z/^rj",  -^wA  one  oi  ikitm  an  tnfani ;  they  ^p*99» 
hftb  joined  in  an   oEiiony  which  they  brought  per  attornatum ;  it  C^^^  \Z 
was  objefled  that  they  could  not  fue  by  attorney,  becaufe  an  in-  Ramsford 
fant  may  hot  make  a  warrant  of  attorney ;  for  the  law  prefumes  *"**  ^*<>'*- 
that  he  is  not  able  to  ihttruft  one ;  but  it  was  adjudged,  that  fince  Twifden, 
one  of  the  executors  was  of  full  age,  they  might  both  fue^^  attor^  aegroto— 
natisM,  for  both  reprefent  the  perfon  of  the  teftator,  and  fue  in  the  ^*^*  '°** 
right  of  another ;  and  it  fecms  unrcafonable  that  one  of  them  .jJdgid  acl 
{hould  fue '  per  attornatum,  and  the  other  by  his  guardian ;  but  cojdingly. 
Twifden  was  of  another  opinion,  viz.  that  an  infant  executor  can-  7^^'^™'^ 
not  fue  per  attornatum,  becaufe  he  cannot  make  a  warrant  of  at-  but  s.  p.  * 
torney,  and  if  he  fliould  be  nonfuit,  he  muft  be  in  miferlcordia,  does  not  ap- 
Which  an  infant  ought  not  to  be,     2  Saund.  207.  212.  Mich.  sid^'IIZ 

.  22  Caj.  2.     Foxwift  V.  TJ'remaine,  pi.  13.  s.C. 

Sc  S.  p.  ad. 

judged  accordingly,  but  TvuAlcfl  fottiter  e  contra,  Mod«  47*  fl*  I02.  aad  72.  pi.  26.  and 

'  D  d  4  196. 
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296.  pi.  4^.  S.  C.  tt  S.  p.  field  iccordlngly  ;  and  Ibid.  299*  Ays  the  fuit  wu  aftowards  ompMii'* 

e,i._ Gibb.  x.  Mich,  t  Geo.  ».  B.  R.  Kenifton  v-  Friikobaldi,  S.  P.  aod  per  toC.  Cur.  the 

difability  of  an  infant  is  adhcient  to  his  perfun  ;  and  t^e  law  regarda  the  a^s  of  an  infant  executor  be- 
caui'e  he  is  liable  to  a  devaf^avit ;  and  they  held  that  an  infant  may  neither  fue  nor  be  fned  at  eaKCtttor 
by  attorney ;  that  the  cafe  of  Fozwithand  Tremain,  Lev.  299*  2  Saond.  212.  was  not  bw,  and  that 
Holfs  opinion  was  always  known  to  be  the  reverfc  of  what  is  reported  by  Shower  in  the  cafe  of  Coaa  v. 
Bowks  i  and  the  judgmait  was  re\exfed. 

D;  23.  b.'         I  (J.  Executors  need  not  join,  but  may  aft  fcvcrally  if  they  will ; 

'*•  '♦^^  each  may  fell  J  afTign,  or  relcafe  the  whole,  without  joining  with  the 
other  •,  but  otherwife  of  co-truftecs.  If  ex  Cowpcr  K.  in  affirmance 
of  a  decree  from  the  Rolls.  2  Vcrn.  570.  pi.  516.  Hill.  1706. 
C  3^8  3    Murrcll  v.  Cox  and  Pitt. 

ivenihougb       i  ^,  Each  executor  has  an  intereji  and  power  over  the  whole  ejlate 

llii^tte-      ^^  ^^^  tGftator ;  Arg.  10  Mod.  324.     Auftcn  v.  Executors  of  Sir 

cutois  in      William  Dodwell. 

Uuft.     A- 

greed  Abr.  Equ.  Cafcf,  319. 

Nor  can  he  j  g.  Infant  executoT^  though  fued  with  others  of  full  age,  cannot 
l!!^  •^  ^\a  appear  hs  attorney.     Gibb.  i.  pL  i.  Mich,  i  Geo.  2.  B.IL    Ke- 

tnrney,  and      v;,f^  ^ r?  -ex     u  1  j*  * 

Twifden  de-  niiton  V.  Fiilkobaldu 

fl 

nied  the  cafe 

of  Lev.  209.  Foxwift  v.  Tremain.  The  rrafon  why  the  law  will  not  allow  of  his  profecatiog or 

del'endins  his  right  by  attorney  is,  that  though  the  attorney  ihould  d£t  contrary  to  his  warrant,  heb 
not  anTwerabic  to  him  for  it»  whereas  in  fuch  cafe  he  has  remedy  againl^  his  guardian,  aikd  likewife  be- 
caule  he  has  not  power  by  law  to  make  an  attorney.  Gibb.  2.  pi.  i.  Mich,  i  Ceo.  2.  B.  R.  in  cafe 
of  KcDolftun  V.  FriikobaldU 

(A.  b.  4)     Joint  Executors.     Adions  againft  them 
and  Pleadings ;  and  Judgment ;  how. 

I.  "tX/HERE  guardian  in  chivalry  males  two  executors^  /fWdics> 
^^    and  the  one  does  wajle^  writ  of  waftc  lies  againil  him 
alone^  without  naming  his  co-executor.    Thel.  Dig.  47.  lib.  5. 
cap.  12.  f.  8.  cites  Hill.  3  E.  2.  Wafte,  3. 

2.  A  writ  of  dower  was  maintained  againjl  one  as  guar£an^  who 
had  the  ward  as  executor ^  without  ndfning  his  co^xecutoTy  hecaufe  he 
alone  occupied  the  ward,  and  that  the  writ  was  not  brought  agoing 
h'ltn  by  name  of  executor*  Thel.  Dig,  47,  lib.  5.  cap.  12.  f.  3.  citCS 
Trin.  "8  E.  3.  420. 

3.  It  was  held  that  a  man  may  have  writ  of  debt  againfl  executor 
of  the  firjl  tejlator^  and  the  executor  of  the  executor  of  the  fame  tefiator 
jointly.  Thel.  Dig.  47.  lib.  5.  cap.  I2.  f.  4.  cites  Trin^  19  E-  2- 
Executors,  117.  and  15  H.  6.  Executors,  12.  and  fays  it  was  held, 
Hill.  29  E.  3.  4.  that  the  executor  of  the  executor  ought  in  fuch 
cafe  to  he  namedy  if  he  has  the  goods  ofthefirjl  tefiator  in  his  hands. 

4.  In  writ  of  debt  to  be  brought  againft  executors,  //  isfufficieni 
to  name  thofe  who  adminijlered  only.  Thel.  Dig.  47.  lib,  5.  cap.  12. 
f.  I.  cites  Mich.  17E.  2.  Brief,  822.  and  24E.  3.  21.  andPafch. 
31  £.3,  Brief,  341.  where  writ  of  detinue  of  charters  was  main- 
tained againjl  one  executor  alone,  without  naming  his  co-executors, 
wlio  adminiftered,  hecaufe  the  charters  were  in  his  keeping  only;  and 
that  fo  agrees  Hill.  39  E.  3.  6.  11  H.  4.  50. 

5.  Debt 
.    6 
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1^.  Debt  dgahift  executor  and  executor  of  his  co^xecutor^  and 
toutited  upon  a  contra^  between  him  and  the  teflator^  and  becaufc  the 
writ  was  brought  againft  both,  ^nd  he  did  not  Jhew  Jpeci^IIy,  there- 
fore the  plaintiff  took  nothing  by  his  writ.  Br.  Executor,  pi.  26. 
cites  41  E.  3.  13. 

6.  In  writ  to  be  brought  againfl  admintftratorij  they  ought  ail  to  ^^  «^»n>««- 
benamed  to  nvhom  the  adminifiration  was  committed  by  the  ordinary,  committed 
and  no  other.     The!.  Dig.  47.  lib.  5.   cap.  13.  f.  i.  cites  Mich,  to  five,  and 
38  E.  3.  24.  Hill.  41  E.  3.  2.  Pafch.  9H.  5.  6.  but  fays,  it  fcems  ^J''^^^ 
that  the  opinion  of  Mich.  8  H.  6.  2.  is,  that  he  need  not  name  him  yet  the  ac^ 
who  has  not  adminifiered  j  which  is  not  law  as  he  believes.  tion  fliall  f 

be  brought 
agalnft  ail  $  but  it  feems  that  the  two  may  refufe  by  plea.     Br.  Adminiftratori  pi.  21.  cites  9  H.  5.  5* 

7.  In  writ  agaifift  two  executors^  if  the  one  pleads  fully  admimjlered^    [  369  ] 
and  the  other  that  there  is  a  co^xecutor  not  namedy  &c.  they  fliall 

not  have  both,  but  fliall  be  compelled  to  join.     Thel.  Dig.  213. 
lib.  15.  cap.  2.  f.  6.  cites  Pafch.  7  H.  4.  12. 

8.  But  one  executor  was  received  to  plead  variance  between  the 
writ  and  the  fpecialtyy  and  the  other  ne  unques  executor ^  ne  unques 
cdminijlered  as  executor,  Thel.  Dig.  213.  lib.  15.  cap.  2.  f.  6. 
cites  Pafch.  11  H.  6.  42. 

9.  It  was  held  that  the  writ  may  be  brought  againft  the  exe- 
cutors of  the  firft  teftator  only,  and  that  they  fliould  have  a£^ion 
of  trefpafs  againft  the  executor  of  tlieir  executor.  Thel. 
Dig.  47.  lib.  5.  cap.  12.  f.  5.  cites  13  H.  (5.  and  20  H.  6.  27, 
Executor,  22. 

ID.  Where  there  is  a  true  executor ^  and  another  who  admintflers 
dijon  tort  demefne,  the  writ  may  be  brought  againft  the  true  executor 
alone  without  naming  the  other.  Thel.  Dig.  47.  lib.  5.  cap.  12. 
f.  5.  cites  13  H.  6.  and  20  H.  6.  27.  Executor,  22.  and  fays,  that 
fo  feems  the  opinion  of  Trin.  2  H.  5.  8.  to  agree }  and  that  it  may 
be  againft  bothf  cites  15  H.  6.  Executors,  12. 

11.  Executors  reprefent  the  eftate  of  their  teftator,  and  are  as 
one  and  the  fame  perfon,  therefore  every  ontfeverally  fliall  not 
have  a  plea  which  goes  in  abatement  of  the  whole  writ  /  but  Brook 
iays  there  were  but  two  juftices.  Br.  Executor,  pi.  93.  cites 
37  H.  6.  17. 

12.  Subpoena  againft  executors,  the  one  fliall  not  anfwer  with-  S.c.  cited 
out  the  other. ;  the  fame  law  of  feoffees  in  truft.     Br.  Executor,  ^JJuJ^T* 

pi.  136.  cites  8  E.  4.  5,  6.  ^7.  mdfa'ys 

diaC  this 
was  taken  to  be  out  of  the  zeach  and  intent  of  the  ftatute  of  9  E.  3.  3* 

13.  Two  executors;  one  of  them  is  made  defendant ;  he  fliall 
bs  charged  no  further  than^or  the  goods  that  came  to  his  own  hands* 
Toth.  150.  cites  35  Eliz.  Herbage  v.  Backfliaw. 

14.  If  one  executor  will  confefs  an  a£tion  this  fliall  bind  the  Went.  Off. 
other ;  fo  if  he  will  releafe  or  give  away  the  goods  of  the  teftator,  ^*'  9^-  ^^ 
this   Ihall    bind   his   companion.     Cro.  E.  318.   pi.  5.    Pafch.  tor  grants 
36  Eliz..B.  R.  Harcthorj^  v.  Milforth.  lu«  i»rt  of 

the  teftator 's 
gnodsy  all  paflTes,  and  nothing  is  left  to  the  other  3  for  that  each  has  the  whole,  and  there  are  no  parts  or 
iDoUties  between  exc^tors* 

15.  Debt 


3^9  ^       <EtMator«- 

If  oceap-         I  J,  j)^t^  againft  two  executors     Oiily  one  appears  and  anf^a 

capUsHnd*  ^^^  ofliofi ;  the  judgment  (ball  be  againft  both  of  the  goods  of  t<if- 

the  other  tator^s  in  the  hands  of  all  the  executors*,  aiid  the  damages  of  him 

Suu"  ud".  **^  appeared  only.     Brownl.  53.  Pafch.  6  Jac, 

inent  (hail  be  againft  both  de  bonis  cr^corisy  and  if  error  be  brought  both  mu&  join  |  per  Holt  Cb.  J. 
J  Saik.  31a.    KQiU'ev.  £theniiftoa. 

If  one  exc-        i(5.  Jn  a£lion  againft  them  they  muft  all  hejached  and  made  dc- 
fu^I  ^       fendant's,  or  at  Icaft  fo  many  of  tliem  as  do  adminifler.     Went.  Off. 

he  pleads        Ex*  95*  ' 

that  there 

is  victber  executor  not  fuodj  he  muft  plead  that  be  did  adminifter.     Went.  Off.  Ex.  95.  Marg.  dta 
9  H.  6. 44. 

17.  They  are  all  as  one  perfon,  and  therefore  cannoi  pUaifewral 
pleas  in  ahatemenU  Went.  Off.  Ex.  95.  Marg.  cites  37  H.  6.  17- 
39  H.  6.  44.  38  E.  3.  9.  Br.  Executor,  13.  20,  21. 
r  370  1  18.  If  one  wilt  plead  one  pi  fa  and  the  other  another j  fome  &y  that 
that  fliall  be  received  which  is  beft  for  the  teftator*s  eftate«  Went. 
Off*  Ex.  98. 

19.  Judgment  may  be  againft  that  executor  or  adminiftrator 
that  hath  aflets,  and  nil  capiat  per  billam  againft  the  otber 
that  hath  fully  adminiftered.  Sty.  148.  Mich.  24  Car.  in  cafe 
of  Gill  V.  Crofs,  cite*  7  Car.  in  Scacc.  Rot.  11 89.  Ncril  t. 
Greenwood. 

20.  In  debt  on  a  hnd  ali  are  named  in  the  declaration^  and  but  one 
only  arrefledy  and  for  him  H.  appears  as  attorney  and  ftrikes  out 
the  ^names  of  the  other,  becaufe  he  had  no  authority  for  them, 
and  after  pleads  in  abatement  that  there  are  other  executors  twt 
named  in  the  writ,  which  the  Court  fet  afide  as  frivolous,  and  only 
to  put  ofF  trial,  and  ordered  a  common  bail  to  be  filed  for  ail,  and 
pleaded  in  chief ;  but  by  Twifden,  the  ftatate  of  9  E.  3.  cap.  3^ 
extends  not  to  executors  that  come  in  by  arreft  upon  latitat,  quod 
non  fuit  negatum.  Keb.  743.  pi.  32.  Trin.  16  Car.  a.  B.  R« 
Lower  executor's  cafe. 

21.  The  Court  ex  motione  Wild  conceived  9  E.  3.  cap.  3.  that 
^thc  e:cecutors  or  adminiftrators  that  come  firft  by  diftrefs  ftiall 
apfwer,  extends  not  to  a  latitat,     Keb.  843.  pi.  34.  Hill.   16  & 
]  7  Car.  2,  B.  R.     Livermoor's  cafe. 

22.  Two  extattors  -wtrtpoJTeJJ'cdofa  term  for  years  renting  rcnti 
the  rent  is  arrear  for  four  years  fince  the  death  of  the  ttftator ;  the 
plaintiff  brings  an  a£lion  of  debt  againft  the  defendant  (one  of  the 
executors  )  and  declares^  that  heftmul  cum  the  other  did  occupy  theierrfii 
&c.  Tnc  defendant  pleads  nil  debet^  and  the  iffue  is  found  fir  the 
plaintiff.  It  was  moved  in  arreft  of  judgment,  that  the  plaintiff 
could  not  have  judgment,  becaufe  by  his  own  fliewing  there  were 
two  executors  and  he  had  fued  only  one  of -them.  It  was  an- 
fwered  by  the  Court,  that  now  he  comes  too  late,  and  hath  pre- 
termitted his  time  j  for  he  might  have  pleaded  it  at  firft,  and  de- 
manded judgment  whether  he  (hould  anfwer,  but  now  the  jury 
hath  fo^nd  him  a  debtor  modp  .&  forma^  and  he  bath  loil  the 

^  13  advantage^ 


aidvantage.    Freem.  Rep.  d.  ph  5.  Mich*  1670.    Goodwin  t« 
Wickins. 

23.  An  executor  who  is  defendant  muft  fay  chat  the  other  ex- 
^ccutor  did  adminifter ;  but  otherwife  where  executor  is  piaintidF; 
per  Hale  Ch.  J.  3  Kcb,  63.  *fl  54.  Trin.  24  Can  2.  B.  R.  Bul- 
Hngton  and  Salter's  cafe. 

24.  ABion  agamjlone  executor  where  there  are  more;  7/ that  one 
fxecutcr  doth  not  pUad  that  matter  In  abatement y  tut  pleads  to  the  gBion^ 
hejball  never  have  the  advantage  of  fucb  a  plea  aftervjards ;  Arg„ 
Carth.  61.  Trin.  i  W.  &  M.  in  B.  R,  Bofon  v.  Sandfordr 

25.  By  the  ftatute  9  El  3.  if  debt  be  brought  againft  divers  ex*  «W.Raym* 
ecutors,  and  one  appears  and  the  other  makes  default  upon  the  3^^^*^  j^^o- 
grand  diflrefs,  the  Court  may  proceed  againft  him  that  appears,  tidem  ver. 
and  if  the  plaintiflT  recovers,  judgment  (hall  be  againft  all  the  exe-  ^^'>  ^"^ 
tutors  for  the  goods  of  the  teftator;  and  tHe  25  E.  3.  cap.  17.  Jhc  wi*of 
which  gives  a  capias  in  debt,  has  always  been  conftrued  within  error  wa* 
Ac  equity  of  9  E.  3.  fo  that  if  there  ^xe  fever al  executors  defend-  »^*f«^* 
ants  J  and  a  ceps  is  returned  as  toone^  and  a  non  eft  inventus  as  to  the 

rtjlj  the  plaintiff  Jhall  proceed  againft  him  that  appears y  andjhall  have 
judgment  againJI  all ;  for  the  defaoJt  upon  the  capias  is  the  fame 
upon  the  grand  diftrefs.  Thus  the  judgment  being  againft  all^ 
§ne  only  ought  not  to  bring  the  writ  of  error y  for  the  judgment  being 
ad  grave  damnum  of  all,  and  the  cofts  which  are  adjudged  againft 
him  only  Aat  appeared  are  but  an  acceilbry  to  the  principal  judg-» 
ment,  which  canuot  be  reverfed  quoad  them  only;*  per  Holt 
Ch.  J^  1  S'4k.  312.  pi.  17.  Pafoh.  1  Ann.  fi.  R.  Roufe  r« 
Stherington. 

(A.  b.  5)     Joint-Executors,  T  370 

In  what  Cafes  one  fhall  anfwer  alone  on  the  Default 

of  the  other* 

I9  gJB^  I^Jlat.  I.  C^NACTSj  that  in  a  welt  of  debt  brought  againft 
cap. '^^  f  1.  *^  divers  executors y  the  fame  executtMsy  nor  any 
of  themy  fhall  have  but  one  effoigu  before  appearance^  that  is  to  fay,  at 
tbefummans  or  attachtnenty  nor  after  appearanccy  they  fhall  have  but 
$ne  effainy  as  the  teftator  fbould-  have  hady  fo  that  all  the  executors  da 
prefent  the  perfon  of  the  teftator  as  one  perfon. 

S,  2.  Afui  though  the  fheriff  do  anfnver  at  thefummofiSy  thai  fume  of 
them  have  nothing  whereby  be  may  befummonedy  yet  there  fhall  be  an 
aitacbmefit  awarded  upon  him* 

5.3.'  And  ^  the  fheriff  anfwer  thai  he  bath  nothing  whereby  he  may  ^c^tagamft 
he  aitachedy  the  great  diflrefs foall  be  awardedyfo  that' at  the  great  dif"  „iitjatofsI 
trefs  returned  upon  theuty  he  or  they  that  do  firB  appear  in  the  court  pr  cefs  con- 

trefsy  and  the  ojte  appeared,  and  the  other  made  default,  and  notwithAanding  that  the  ftatute  fays  only 
tfa^t  executor,  fee-  yet  adminiitrators  are  taken  by  the  e<)uiiy,  and  theret'ote  he  ihali  anfwer  in 
the  abfence  of  \]^  fOzi>^anio|i  j  ^4  To  wa?  (ti9  ofipioi^  of  t^?  Couft«    $r»  K^fpondrpi  pU  ]•  citet 


37 1  ^irccutottf. 

U^here  i  man  brings  debt  againft  executors  or  adminiftrators  in  the  debet  and  detinet,  he  wbo  M 
comes  by  diftrefs  ihail  noc  be  compelled  to  aofwer  by  reafon  of  this  word  (debet),  which  cannot  be  in* 
tended  as  againft  executors,  nor  where  it  is  brought  in  the  dctinet  as  k  ought  to  be.  Br«  Refpondrty 
pi,.  ID.  cites  1 1  H.  4.  56. 

And  if  a  feme  covert  and  her  baron  and  others  are  defendants,  as  executors  or  adminiftraton,  and 
flie  comes  without  her  baron,  ihe  fliall  not  be  compelled  to  anfwer  vrithout  her  baron  notwithlfaadiiig 
this  ftatute.     Ibid.-  Br.  Adminiftrator,  pi.  17.  cites  S.  C>  Br.  Exccuton,  pU  54«  cita 

I J  H.  4.  56.  S.  C. 

Debt  againft  S.  4.  jfnd  although  fome  of  them  have  appeared  in  the  courts  and 
tors  who  "  fftoke  default  at  the-day  that  the  great  diftrefs  is  returned  upon  the  otber, 
made  de-  yet  neverthelefs  he  or  theyfball  he  put  io  atiputer  thatfrfl  appeared  ai 
fault  and      ^/^^  ^rreat  dillrefs  returned. 

pone  ilfued  **  "^  . 

a^ajnft  tbe  one  who  was  returned  fummoned,  and  did  not  conoe;  and  capias  was  awarded  againft  three 
who  were  returred  nihil,  and  at  the  day  the  i>ne  in  the  capias  appeared,  and  three  made  default,  and 
yet  he  was  compelled  to  anfwerj  for  at  common  law  the  one  executor,  fiiou!d  not  anfwer  if  ail  did  noc 
come,  or  that  the  procefs  be  determined  againft  Tome  of  them,  and  the  ftatute  wills  that  he  who  firft 
comes  by  dlitrefs  (hall  anfwer,  and  therefore  the  Astute  is  put  io  ure,  that  he  who  comes  at  the  fiift 
capias  (hail  anfwer ;  quod  nou  by  award ;  fo  it  feems  that  this  word  dilhrefs  is  taken  there  as  a  coerdoo  j 
for  a  man  may  be  compelled  as  well  by  arreft  by  capiat  as  by  diftrefs ;  quod  nota.  Br*  Rcfpoodre»  pi.  ii* 
cites  4  H.  6.  14. 

s 

5.  5.  And  in  cafe  the  judgment  pafs  for  the  plaintiff ^  hejhallhavt 
his  judgment  and  execution  againf  them  that  have  pleaded ^  accordifig  to 
the  laiv  heretofore  ufed^  and  againft  all  others  named  in  the  vjritf  oftbt 
goods  of  the  teftator^  as  noellas^they  had  all  pleaded. 

S.  6.  And  it  is  to  be  underjfoody  that  if  any  infucb  cafe  mnll/ue  aC' 
cording  to  the  law  that  hath  been  ufed  heretofore^  he  'may  freely  do  it 
nctwithftanding  'this  ftatute. 

2.  Detinue  was  brought  by  a  feme  againft  the  executors  of  her 
baron  of  the  moiety  of  his  goods  by  the  cuftom,  and  well,  and 
the  one  executor  appeared  alone^  and  was  awarded  to  anfwer  by  the 

[  372  }  ftatute  9  E.  3.  cap.  13.  and  the  ftatute  fays,  that  the  executor 
who  firft  comes  in  debt  fhail  anfwer,  and  the  other  anions  brwght 
as  executor  are  taken  by  the  equity  of  the  Jlatute.  Br.  Executor^ 
pi.  128.  cites  17  E,  3,  17.        * 

3.  Audita  querela  againft  two  executors ;  the  one  modi  default 
and  the  other  was  compelled  to  anfwer  alone^  for  the  writ  is  in  na- 
ture of  a  writ  of  trefpafs,  and  the  plaintiff  fhali  recover  damages 
for  execution  fued  againft  him  not  rightfuUy  if  it  be  [found].  Br. 
Executor,  pL  42.  cites  2  H.  4.  17. 

4.  Audita  querela  againft  two  executors  who  fued  execution  upon  a 
flatute  merchant  tnade  to  their  teflator  contra  fa^um  teftaioris:  the 

one  came  at  the  grand  diftrefs  and  prayed  idan  dies  till  the  other  camei 
&  non  allocatur ;  but  was  compelled  to  anfwer  though  the  fta- 
tute of  executors  in  this  cafe  be  in  writ  of  debt,  and  this  by  the 
equity  ;  quod  nota.     Br.  Executor,  pi.  48.  cites  7  H.  4.  15. 

5.  In  debt;  per  Hank,  pluries  capias  in  debt  is  returned  agtunft 
threCi  and  exigent  iffues  againfl  twoy  and  pluries  capias  againft  tie 
thirdy  there  if  the  one  appears  at  the  exigent,  and  no  exigent  is 
returned,  yet' he  (hall  anfwer  j  becaufc  the  defendants  are  exe- 
cutors, but  he  fliall  be  difcharged  of  the  mainprife,  becaufc  the 
exigent  {hall  be  adjudged  as. none,  inafmuch  as  the  procefs  iiTued 
ill.    Br.  Exigent,  pi.  20.  cites  12  H.  4.  17,  i8. 
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ft  Vfhercfiur  Executors  nven  impleaded^  ahd  threi  appeared^  and  Br.  Char- 
iltktfmtrth  made  default ^  the  three  were  compelled  to  anfwer  at  the  *^*^«T«n^t 
diftrefs  where  the  4th  made  default,  and  was  returned  nihil,  &c.  cites  14  H. 
which  was  againft  the  opinion  of  HiU,  and  feveral^  &c*     Br.  £xe-  4*  23*  24« 
cutor,  pi.  64.  cites  14  H.  4.  23,  24-  .  J/'  ^^^^ 

S.  C.  and  it  ii  faid  there  tliat  xa  H.  4.  is  concn;  and  Gee  41  E.  3.  30,  31.  becaufe  the  one  executor 
was  omitted  in  the  writ,  the  plaintiff  durit  not  proceed  but  was  nonfuit,  which  agrees  wnh  tliis  cafe} 
but  Brooke  fays  it  does  not  much  ;^)pear  there  that  this  was  ex  neceflitate. 

7.  The  ftatute  9  E.  3.  cap.  5.  is,  that  that  executor  nvhojirfl  comtt 
hy  Sfirefijbail  anfwer^  yet  it  is  put  in  ufe  that  he  who  comes  by 
capias  ihall  anfwer  ;  quod  nota  \  and  this  feems  to  be  by  equity. 
£r.  Parliament,  pi.  24.  cites  4  H.  6.  14. 

8.  Where  all  the  executors  die,  and  thtfurvlvor  has  exectttcrs^ 
where  they  are  impleaded,  he  who  firfl;  comes  by  diftrefs  (hall  an- 
fwer as  well  as  if  they  were  the  firft  executors;  quod  nota;  for 
this  is  a  like  mifchief.     Br.  Executor,  pi.  99.  cites  39  H.  6.  45. 

9..  Debt  againjl  three  executors,  and  at  the  fununons  tavo  came 
and  the  tUrd  mty  and  it  was  agreed  there  that  the  other  two  fhall 
«iot  answer  without  the  third  ;  for  xhcjiatute  is  intended  at  the  third 
writy  he  it  by  diftrefs-  or  capiasy  though  the  (latute  fays  that  the 
executor  who  firft  comes  by  diftrefs  fhall  anfwer,  for  capias  is 
by  compulfion  as  well  as  diftrefs,  therefore  fhall  anfwer  there  by 
the  equity  of  the  ftatute  ;  contra  of  him  who  comes  by  fumtnotuy 
by  which  procefs  was  made  againft  him,  and  idem  dies  given  to 
them  who  appeared;  quod  nota  bene.  Br.  Executor,  pL  106. 
cites  I  £.  4.  I. 

10.  In  rationabile  parte  bonorum  Tig^m^  executors  he  who  firft  S.  P.  as  in 
comes  by  diftrefs  fhall  anfwer  ;  for  they  are  charged  there  as  ex-  ^^l^\^' 
ecutors. ..  Br.  Executor,  pL  135.  cites  7  E.  4.  20,  21.  wheie'ne 

unqutscz* 
ecutor,  ne  unques  adminiftered  as  execotor  is  a  good  plea,  as  here,  there  executor  who  firft  comes  by  dif- 
ttefs  ihail  anfwer.    Br.  Refpundre,  pl«  35*  citCb  7  £.4.  19. 
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11.  Subpoena  againft  executors^  the  one  fhall  not  anfwer  without  S.  P.  buc 

the  other;  per  opinionem ;  and  the  fame  law  gf-feofFees  upop  j^^J*^^,,* 
truft.     Br.  Executor,  pL  1 36.  cites  8  E,  4.  5, 6,  two  clerks 

of  the 
Chancery  as  executors,  if  the  ode  comes  he  (hall  anfwer  alone  by  the  flatute  that  he  who  firft  comes  (hall 
■ni'wer,  tor  the  attachment  is  as  a  fult  at  the  common  law  \  quaere  oi  fubpcena.     fir.  Con/cience^  P^  >5* 
cites  S.  C« 


(A.  b.  6)     Joint-Executors.     Adions  by  them  and 

Pleadings. 


IbS4. 


I.  iF  a  man  makes  two  executors  and  dies,  and  the  one  refufes  he--  s.  P.  IW 
**  fore  the  ordinary  y  and  the  other  proves  //v  iejiamenty  yet  aBion  Jj^^jr^, 
Jbalt  be  brought  in  the  name  of  both*     Br.  Executor,  pi.  9.  cites   3.  ao. 

3  H.  6.  6, 7.  per  Cott. 

2.  The  coiifeiDon,  pleading,  or  default  of  doe  executor  will  not  J^^^w«" 

chatgc  his  companion  i  fo  a  fale  by  one  is  good,  for  as.  to  the  f^eaT'iatlJ^ 

goods  ando«^ 
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^^cfTes^  ^ods  of  the  tcftatbr,  they  arc  hot  as  one  ^erfon>  and  fucli  afi  of  one 

ftaH  b'inV*  chargcth  both  only  as  to  the  tcftator*s  goods,  but  not  their  own 

him  and  proper  goods.     As  one  executor  may  confe&,  fo  he  may  releafe, 

hiscompa-  ^c.    But  if  CDC  bc  nonfuked,  ytt  the  other  may  fuc  anin. 

for  fo  much  Br.  Executor,  pi.  77.  Cites  21  H.  6. 45. 

•s  he  hatbinhii  hands,  i  Browni.  iS6« ^Bat  tcooftflion  by  An  exectitor  defon  tort  fliall  aot  pvgv* 

dice  the  rifhttulexecQtor. 

3.  If  two  executors  have  judgment,  and  the  one  prays  a  capias, 
and  the  other  a  iieri  facias,  the  capias  (hall  be  awarded  as  belt  for 
the  teftator;  per  Hobart  Ch.  J.  Hob.  61.  in  cafe  of  Foftcrr. 
Jackfon,  cites  7  Hen.  6.  6.  per  Cottimorc. 

4.  Account  by  two  executors  againft  B.  and  have  judgment  quod 
computet.  One  dies ;  yet  the  writ  fliall  not  abate^  but  the  furviTor 
(hall  have  a  fpecial  fci.  fa.  ad  computandum  in  his  own  namc» 
feciting  that  the  other  is  dead.    Noy,  68.  Anon. 

5.  Two  executors  and /«'«/  in  the  bill  (hall  ht  fevered  ttpon  bear' 
hg.     Toth.  15 1.* cites  Mich.  8  Car.  Moore  v. 

7  Wod.  39.  ^^  jpjy^  executors  fued  and  declared  asfuch^  and  that  they  proved 
conUnfily".  '^  tvill ;  but  Upon  fitting  forth  the  probate j  it  appeared  that  the  will 
^as  proved  by  one  only.  The  defendant  pleaded  this  in  abatement^ 
but  a  refpo!)deas  oufter  was  awarded,  becaufe  they  both  have  a 
right,  and  he  that  did  not  prove  may  come  in  when  ne  pleafes,  but 
cannot  refufe  during  the  life  of  him  &at  did  prove,  i  Salk.  3. 
pL6.  Pafch.  I  Ann.  B.  R.     Brookes  v.  Stroud. 

7*  If  one  of  them  in  a£bion  brought  by  diem  isJevereJ,  the  othef 
{hall  go  on.    Far.  39.  Trin.  i-Ann.  B.  R.    Brooks  r.  Stroud. 


1 374  ]  (A.  b.  7)  Joinder  in  Adion  by  and  againft  Exe- 
cutors, &c.  In  what  Cafes ;  and  of  Summons 
and  Severance. 

**  A  Writ  of  debt  brought  by  executor^  and  executor  ef  executsrs^ 
-^^  was  adjudged  good.  Thd.  Dig.  31.  lib.  2*  cap.  11.  f.  i. 
cites  Fafch.  i8'£.  2.  Executors,  115.  and  that  fo  it  is  agreed 
Mich.  7  £.  3.  348.  But  fays  it  was  faid  in  bctii  the  books  ditt 
the  firjl  executor  Hvho  furvived  might  have  a3ion  alone  wthout  tbi 
ether. 

*  2.  But  it  was  held  clearly  that  they  cannot  join.  Tbel.  Dig.  3  It 
lib.  2.  cap.  II.  f.  2.  cites  Trin.  19  £.  2.  Executors,  117*  And 
that  fo  agrees  Mich.  29£.  3.  64.  and  Hill.  38  £.  3.  8.  and  Pafch. 
28  E.  3.  92.  And  that  the  clear  opinion  39  H.  6.  48.  that  the 
frft  executor  furviving  Jhall  have  aBion  of  trefpafs^  agcdnfi  the  exe* 
cutors  of  executors,  tsV.  and  1 3  H.  6.  I^ecutors,  22.  Notwitb* 
/landing  that  fome  who  art  named  executors  in  the  teftametit  refiifi  the 
admimftration  before  the  ordinary,  yet  they  (hall  bc  all  named  in 
a  writ  to  be  fued  by  them.  Mich.  15  £.  3.  Executors,  80.  andfd 
agrees  Mich.  41  E.  3. 22.  &  35  H,  6.  36.  and  Fafch.  9  H.  5-  6* 
Trin.  4'E.  3.  157. 

J.  Whcic 
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.g«  Where  a  rtcognlzance  was  made  to  i'Wo,  and  icti  die,  and  th6' 
executors  of  both  fue  a  fcire  facias,  &c.  Hiil  faid,  that  by  the 
law  the  executors  of  him  whofttrvived  ought  to  have  the  fuit  alone. . 
Thcl.  Dig.  31.  lib.  2.  cap.  ii.  f.  3.  cites  Mich.  15  E.  3.  Exe- 
catoTs/Si.  and  that  fo  agrees  Hill.  38  £.  3.  8.  where  one  was 
bailiff  of  a  wood  to  two'  tenants  in  common,  the  writ  of  ac- 
count was  maintained  for  the  executor  of  him  who  furvived  alone. 

4.  Where  offe  of  the  executors  fells  the  goods  of  the  tefiator^  he 
alone  may  maintain  writ  of  debt  upon  this  fale  without  his 
co-executor.  Thel.  Dig.*3i.  lib.  1^  cap*  11.  f.  4.  cites  Pafch. 
38  E.  3.  10.  » 

5.  Detinue  of  charters  agaiti/l  afeme^  and  counted  that  they  iveri 
delivered  to  the  baroti  of  the  feme  who  diedy  and  they  came  to  the  hands 
tf  the  feme  ;  the  defendant  pleaded  to  the  writ,  hecaufe  the  baron  made 
her  and  one  J.  his  executors  who  is  in  full  life  not  named.  Per  Belk. 
this  aftion  is  brought  by  reafon  of  the  pofieflTion,  &c.  and  after 
the  plaintiff  confcHed  the  exception,  by  which  defendant  prayed 
that  the  writ  abate,  but  hecaufe  he  was  an  infant  he  was  permitted 
to  be  nonfuited.     Br.  Detinue  de  biens,  pi.  12.  cites  41  £.  3.  30. 

6.  Trefpafs  was  maintained  by  two^  and  by  the  name  of  executors 
cf  goods  of  the  teflator  taken  out  of  their  pofjeffion,  hecaufe  the  third  ex" 
editor  did  not  adminifler ;  quare  inde,  ror  it  feems  that  of  goods 
taken  out  of  their  poiTei&on  they  need  not  join  in  aflion.  Br. 
Executors,  pi.  31.  cites  4a  E.  3.  26. 

7.  A  man  bailed  goods  to  W,  S.  who  made  two  executors  and  died  ;  Br.  Detinue 
the  one  executor  got  poffejfietiy  and  detinue  was  brought  againfi  him  ***  bjens, 
onlyy  and  well  by  award ;  iox  nothing fhall charge  him  but  the  po[f(ffion,  ^ '  E^',*^*^" 
and  not  the  bailment  nor  the  executorihip.     Br.  Executor,  pL  92.  s.  c.    ■  ■' 

cites  30  E.  3.  C.  Detinue  of 

-'^  ,      ^     -^  charters 

lies  only  againft  that  executor  who  has  the  pofleflion^  and  not  agalnft  all.  Br.  Ezecatot^  pL  x4c,  citea 
4.3  £•  3.  24.  and  Fltzh.  Brief,  34.1. 

8.  In  fcire  facias  where  a  man  makes  two  executors,  and  the  Thel.  Dig. 
mne  refufes  before  the  ordinary,  and  the  other  proves  the  tejlament  s  ^ '  •  ^'**-  *• 
there  the  other  is  executor  alfo,  and  he  may  adminifter  when  he  s^'s!  p.  * 
willy  and  he  who  adminifters  fhall  have  a£bion  without  the  other  ^''c»  Mich. 
who  refufed ;  per  ♦  Candiih,  quod  non  negatur ;  and  it  is  taken  J^  ^'  j* 
for  law  at  this  day.    Br.  Executor,  pi.  38.  cites  49  E.  3.  17.  thi^  f^ 

i  agrees 

Mich.  XI  R.  2.  "Executors,  ;  5.— p— But  the  opinion  of  Newton  is  to  the  contrary  notwithftanding  tiMtt 
lie  same  faimfelf  executor  in  the  writ.  Thcl.  Dig.  3 1 .  lib.  2.  cap.  1  x.  f.  6.  cites  Pafch.  19  H*  6.  65* 
A9A  lays  that  to  this  iecm.^  to  agree  the  opinion  of  JCehle^  Hill.  x6  H.  7. 4. 

9.  If  three  fire  executors  and  the  one  has  the  poffejfton,  a&xon 
Ilea  againft  him  alone.  Br.  Detinue  de  biens,  pi.  za.  cites 
II  H.  4«  4^«     ' 

1 0.  Where  there  is  one  executor  and  another  adminiflers  with  him,    ^ 
yet  the  creditor  is  not  bound  to  bring  his  a£lion,  but  againft  the 
executor  only ;  but  he  may  implead  both  if  he  wUl.    Per  Cotef- 
more.    Br.  Executor,  pi.  x6o.  cites  10  H.  6.  26. 

'  I  !•  It  was  held,  that  where  in  account  brought  by  two  executors; 
tbc  0»i  was. fevered,  and  the  other  purfued  the  whole,  in  which  fuit 

the 
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the  defendant  was  adjudged  to  account^  that  the  aequitiance  of  Km 
vjbo  was  fevered  Jhall  bar  the  other  of  the  whole.  The!.  Dig.  31. 
lib.  2.  cap.  1 1,  f.  7.  cites  PaCch.  48  £.  3.  14.  And  that  fo  it  b 
agreed,  Fafch.  9H.  6.  11.  where  it  was  fatd  that  if  tutro  execu- 
tors are,  and  the  one  affigns  auditors^  &c.  be  who  aifigfis  the  audi- 
tors^/!// not  have  writ  of  debt  alone  fot  the  arrearages  of  accounts 
without  his  companion. 
But  by  fe-  12.  Debt  againft  two  executors  upon  an  obligation  of  their  teftaterj 

thc^K^M-  ^^  one  pleaded pUne  adminifiravity  and  the  other  not  the  deed  of  his 
ccutor  con-  te/lator ;  and  the  bed  opinion  was,  that  they  may  fever  in  fltasy 
fciTes  the      contra  it  is  faid  elfe where  in  dilatories.    Br.  £xe(^tor,  pi.  1 10.  cites 

action  ths  17  ■.    o 

other  fliall       7  ^*  4-  »• 

not  plead  non  eft  fadum ;  for  where  the  one  confefles,  tU  are  condemned,  and  jadgmest  flult  \t^ 

againft  jdl  of  the  goods  of  tfat  dcceafed,  and  of  the  dam^es  agaioft  him  who  confeflU  de  bonii 

propriis  fi   non  funt  bona  mortui  j   tIz.  where  one  executor  (haU  anfwcr  alone  without  his  cooH 

panlon*    Ibid. 

13.  Where  one  males  his  feme  and  another  his  executors  and  dieSf 
and  his  feme  takes  baron,  and  the  feme  dies^  the  baron  and  the  other 
executor  Jhall  not  join  in  the  writ  oftrefpafs  of  the  goods  of  the  tefta- 
tor  taken  out  of  their  pofleflion*  Thel.  Dig.  32.  lib.  2.  cap.  ii* 
f.  8.  cites  Pafch.  2x  £.  4.  4.  &  20  £.4.  17. 

'  14.  The  plaintiff  ought  always  to  acknowledge  of  his  part  all 
the  executors  ;  but  where  zjiranger  brings  an  a^ion  againfl  exeadors^ 
it  is  fufficient  for  him  to  name  thofe  that  admintftered  in  fad,  and 
not  others  that  did  not  intermeddle  with  the  adminiftration.  Thel. 
Dig.  Ibid.  pi.  9.  Hill.  16  H.  7.4.  pi.  I. 

15.  But  upon  an  obligation  made  to  one  B.  and  to  an  abbot ^  if  B* 
dies,  now  his  executors  and  the  abbot  Jhall  join  in  a£tion  of  debt. 
Thel.  Dig.  32.  lib.  2.  cap.  11.  f.  9.  oites  Fitzh.  Nat.  Brcv.  Tit. 
Br.  dc  Debito* 

16.  Hone  executor  ofily  fells  goods  of  teftator,  he  alone  may  maioi- 
.    tain  an  aft  ion  of  debt  for  the  money.    Went.  Off.  Ex.  104. 

17.  Where  one  executor  refufed^  yet  m  adlion  brought  by  the 
other  he  muft  join  him  that  refufed.     9  Rep.  37.  Trin.  42  £liz. 

»  Henfloe's  cafe. 

1 8.  Two  executors^  one  an  infant ,  the  executor  of  full  age  took 
out  adminiftration  during  the  minority  of  the  infant,  and  then 
brought  an  aftion  in  his  own  name  pnly  \  die  action  abated. 
Brownl.  loi.  Trin.  6  Jac.     Smiih  v.Smith. 

TH  that  ex-  j^^  jf  ^^^  ^^^  taken  from  onCy  ail  may  maintain  an  action  ot 
who*had°^e  trefpafs  ;  for  in  fuch  cale  the  poffciuon  of  out,  is  the  poiieliion  of 
joods.  Br.  all,  though  it  is  otherwife  where  it  is  to  charge  another  executors 
Trefpafs,      owncoods.     Went.  Off.  Ex.  100. 

pL  395.  ^ 

cites  ^  £.  3*  26.'  <     One  only  may  maintain  the  adion»    Went.  Off.  Ex.  104.. 

C  37^  3  20.  Error  of  a  judgment  In  debt.  Debt  was  brought  b^ft:^  <'«^- 
cuiorSf  ami  after  thrttof  than  being  fummoned  and  fevered ^  thetkrte 
others  bring  dtbt  upon  an  obligation  made  to  the  teiiator  \  tlic  defend- 
ant ^/r^r/f^  nvn  eji factum y  and  it  w^^Jound  againft  him^  andjudpfic^ 
for  the  plaintiffs  ;  error  was  brought  and  offignedy  becauje  therf  is  not 
any  mention  th:r/iTi  oj' thofe  thiitji:xe:\'d,  fur  they  being  always  exe- 
cutors 


cutors  ought  to  be  named  in  the  judgment;  the  three  prothono- 
taries  certified  that  the  courfc  was  to  give  judgment  for  thofe  only 
that  profecuted)  and  refoived^  that  it  was  no  caufe  of  error^  for 
the  executors  which  are  fevered,  peradventure  never  proved  the 
will,  and  it  may  be  they  never  will  prove  it  nor  adminifter  The 
judgment  was  affirmed.  Cro.  C.  420.  pi.  11.  Trin.  11.  B.  R. 
Price  V.  Parkhurft. 

21.  In  error  in  a  judgment  in  debt  againfi  three  executors^  one  of 
xhsm  appeared  upon  thefummons  and  confe/ftd  thea^iony  and  judgment 
Hvas  given  quod  recuperet  debitum  againjl  the  three  executors,  and  thai 
bejhould  have  execution  againjl  them  de  bonis  teftatoris  in  their  hands 

ji  tantum^  and  damages  de  bonis  propriis  againjl  him  who  appeared^  and 
mfericordia  againjl  them  all.  The  error  affigned  was,  becaufe  the 
appearance  was  upon  the  fummons  and  not  upon  the  diftrefs,  and 
therefore  was  out  of  the  ftatute  of  9  E.  3.  cap.  3.  Secondly,  Be- 
caufe it  is  mifericordia  againft  three,  whereas  two  of  them  ne- 
ver appeared,  and  againft  him  who  appeared  no  mifericordia 
ought  to  be,  becaufe  he  came  in  upon  the  day  of  fummons,  fo 
it  was  refolved  that  he  who  was  taken  in  execution  (hould  be 
difcharged.  Cro.  C.  564.  pL  9.  Mich.  15  Car.  B.  R.  Fro£tor 
v.  Chamberlain. 

22.  A.  makes  two  executors^  one  is  an  infant ^  he  of  age  fues   R«y«*»9^* 
alone,  and  good.     Lev.  181.  Pafch.   18  Car.  2.  P.  R.     Hatton  fh^^aT^* 

T.  Mafcal.  feveral  ex- 

ecutort,  tn4 
•ne  or  more  under  age,  aiod  the  reft  of  full  age,  all  muft  join  in  an  a^oo.  Per  Twifden.  Mod.  4.7* 
Hill.  21  tciz  Car.  2.  B.  R.  in  caic  of  Fox  v.  Tremain. 

24.  A  fcire  facias  was  brought  by  tnvo  executors^  reciting  that 
there  was  a  thirds  but  within  age :  refolved,  that  all  mull  join. 
Arg.  Mod.  47*  pL  102.  Hill.  21  &  22  Car.  2.  cites  Hutton  v. 
Aflccw. 

25.  Executor  of  full  age  only  who  proved  the  will,  brought  a£lion  *  I^.  439« 
of  debt  for  arrears  of  rent,  and  good,     i  Lev.  181.  cites  3 1  Car.  2.  ft'tJit^tJI^ 
B.  R.  Colborn  v.  Wright.  executor 

of  full  age 
proved  the  will,  and  had  adminiftration  durante  minoritate  of  the  infant  and  fued  alone.         a  Jo.  1 19* 
S.  C.  but  the  Court  difapproved'che  conteftof  the  defendant,  who  was  a  pleader  at  the  bar  againft  a  ma* 
Sifcft  duty,  and  fo  he  agreed  the  caufe  as  it  fccms. 

26.  [Though  where  there  ^rt  feveral  refiduary  legatees  they  muft 
all  join  in  an  a£k:ion  yet]  where  the  (hare  of  each  (there  being 
in  all  16)  was  left  to  the  difcretion  of  the  executor,  as  he  with- 
out compulfion  at  law  fliould  declare ;  the  executor  declared 
what  the  Turn  of  the  refidue  was,  and  that  he  had  paid  all  the 
legatees  l>ut  one,  yet  he  alone  fued  for  an  account  in  Chancery 
without  the  others  joining,  and  was  relieved.  2  Cb.  Cafesj  loS* 
Trm.  26  Car.  2«     Gibbous  v.  Dawley. 
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(A.  b.  8)     Joint  Executor.     Survivon 

Where  Survivors  (hall  have  the  Surplus,  &c.  and  join 
or  be  joined  in  Adions  with  Executor,  &c.  of  the 
deceafed  Co-Executor. 

!•  XjOTE,  it  was  faid  that  where  t^u9  are  executorsy  and  the 
■^^  one  makes  his  executor  and  d'teSy  thai  by  ivay  of  demand^  the 
executor  wh9  furvtvesjhall  have  the  action  alone  by  furvivor,  and  the 
executor  of  the  other  executor  fhall  not  join  with  him  by  demand, 
Br.  Executors,  pi,  29.  cites  41  E.  3.  13.  22. 

2.  But  they JJjall.be  joined  with  the  other  in  aHion  againjf  him; 
for  it  may  be  that  he  has  of  the  ^oods  of  the  firit  teftator.  Ibid. 

3.  But  Brook  fays  it  feemsthat  all  is  one^  and  that  he  fhall  not 
be  joined  with  the  other  in  any  of  the  cafes  \  quaere  this  divcrfity. 
Ibid,  and  cites  21  E.  4.  22.  23.  10  H.  6.  26.  and  39  H.  6-  45*  that 
the  furvivor  JJjall  neither  fue  nor  be  fued  but  as  executcr  dejln  tert 
deniffne.  > 

4.  Debt  agninji  executors  and  executors  of  executory  and  per  the 
juftices,  it  does  not  lie  againjl  both  ;  for  they  cannot  join  in  a£tion  \ 
but  the  furvivor  executor  fliall  have  action  alone,  and  the  like 
a£lion  (liali  be  brought  agaiiiil  him.  Br.  Executors^  pK  99.  cites 
39  H.  6.  45. 

5.  And  tf  the  executor  of  the  executor  has  any  of  the  goods  of  the 
firjl  tejlatory  the  executor  who  furvives  fhall  have  afHon  agrdrtft  bimy 

and  yet  a  man  may  have  aftion  againit  exe<;utor  de  droit,  and  ex- 
ecutor who  adminlders  de  fon  tort  demefne  ;  for  this  is  his  own 
a6t  and  tort,  and  he  is  charged  de  fon  tort ;  but  here  the  plaintiff 
woulti  join  both  together  by  the  law,  which  cannot  be  5  for  he 
cannot  charge  them  jointly  by  the  law ;  quod  nota.     Ibid. 

6.  A.  and  B.  were  made  executors  /<?  the  vfe  of  children :  B.  bar- 
ing gotten  a  great  part  of  the  teilator's  eftate  into  his  hands  devifa 
divers  legacies  toflrangersy  and  makes  C.  the  defendant,  (his  fon,)  cx- 
cutor,  and  dies ;  C.  by  anfwcr  confeffeth  his  father  had  divers 
goods  of  the  firft  teilator's  in  his  hands,  but  that  he  had  not  goods 
fufficient  more  than  would  fatisfy  the  legacies  given,  by  his  father  \ 
therefore  ordered  that  C.  fhall  firft  pay  to  the  plaintiff  the  goods 
which  were  the  firft  teftator's,  and  fo  much  of  his  eflatc  as 
came  to  his  fatlier's  hands.  Gary's  Rep.  123.  cites  21  &  22  Hiz. 
Wray  v.  Sapcote. 

7.  A.  made  B.  and  C.  executors  and  refiduary  legateesy  and  died. 
B.  died.  The  queftion  was  between  C.  and  the  executors  of  B. 
whether  this  being  a  matter  legatory  and  fuable  in  the  fpiritual 
court,  (where  furvivorfhip  would  not  be  allowed,)  C.  fhouid  be 
liable  to  account  with  the  e;cecutors  of  B.  And  after  time  taken 
10  confider  of  it,  the  Mafteir  of  the  Rolls  decreed  that  the  furvivor 

ihculd  take  the  whole.    2  WfflS.'s  Rep.  529.  Triix.  1729.   Cny 
T.Willis. 

S.  G. 
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8»  G.  Amhurft  by  will  devifes  the  refiduum  to  defendant  Selby^  and 
to  E.  ux*  B,  and  to  C.  usf  T.  and  makes  them  three  executors^  the 
defendant  Zelhj  only  adminijlcrsj  and  before  all  the  eftate  of  the  tef- 
tator  was  got  in  and  his  debts  paidy  E  ux^  J5.  .dies ;  and  then  J5.  her 
bujband  dies.     Quaere,  If  the  adniiniilrator  of  the  hufband  is  in- 
tided  to  the  third  part  of  the  refiduum  of  the  tcftator's  eftate,  or 
the  adminiftfator  of  £•  the  wife  ?   Noithey,  attorney  general,  in* 
lifted  thac  the  defendant  being  the  a£ling  executor,  his  poilefTion 
of  the  goods  and  effefts  of  the  teftator,  is  the  poflcflion  of*  the  two    [  378  1 
other  executors,  though  they  did  not  adminifter,  and  that  is  an 
intereft  vefted  in  the  wife,  and  confequently  (hall  go  to  the  a4- 
miniftratrix  of  the  hufband.     Per  Cowper  C.  the  refiduum  of 
the  tcftator's  eftate  is  uncertain  until  his  eflate  is  got  in,  and  his 
debts  paid  J  and. thereby  reduced  to  a  certainty  y  and  before  that  /"/  cannot 
be  faid  to  be  aBually  vefedy  but  remains  as  a  chofe  en  acfion,  and 
therefore  fball  not  go  to  the  admini/tratrix  of  the  hufband,  but  to  the 
adminiftrator  of,  the  wife.     MS,  Rep,  Hilh  3  Geo.  Cane.     Am- 
hurft &  al'  v.  Selby. 


(A.  b.  9)     Co-Executors.     Adions  by  them,  and 

Pleadings  by  Survivors,  &c. 

I.  ^  CCOU  NT  brought  by  four  executors  ;  defendant  f aid,  that 
"^  there  ivere  five  executors  j  and  the  fifth  has  made  his  executors 
4ind  diedy  which  executors  arc  not  named  ;  &  non  allocatur ;  but 
the  writ  good  by  the  furvivors  only.  Br.  Executors,  pi.  6^.  cites 
38E.3.  7. 

2.  Three  executors  brought  aFtion,  two  are  fummoned  and  fevered^ 
and  the  third  recovered  and  died:  the  other  two  fliall  have 
execution.  Br.  Executors,  pi.  148.  cites  11  R.  2.  and  Fitzh. 
Privilege,  2- 

3.  Two  executors  are,  and  the  one  makes  his  executor  and  dies,  yet 
debt  lies  againfi  the  executor  who  furvives  only.  Br.  Executor, 
pi.  160.  cites  10  H.  6.  26. 

4.  Debt  by  executors,  ^n^fhewedtefiament,  in  whirh  there  was  nam^ 
ed  two  otht'r  executors  with  the  plaintifFj  and  per  Moile  J.  in  this 
cafe  and  in  debt  upon  obligation  the  plaint  If  ought  tofurmfe  the 
death  of  the  other  two  in  his  .ccunt,  and  othcrwife  the  writ  Iball 
abate,  and  e  contra  in  formedon  in  remainder,  but  there  the 
other  party  ought  to  fay  it  for  plea  ;  for  tcftament  and  C»bligatioa 
fliall  be  Ihewn  without  demntul  of  the  ether  party ;  but  in  formcdoii 
in  remaintlcr  the  demandant  is  not  bound  to  fliew  it  unlcfs  the 
tenant  demands  it,  quod  nota  divcrfity,  but  becaufc  it  was  counted 
of  another  tcriM  in  which  the  tcftament  was  Ihcwn,  therefore 
the  defendant  was  put  over,  by  which  he  faid  that  there  were 
two  other  txccutors  alive  not  named  in  the  writ.     Br.  Count, 
pi.  53.  cites  36  H.  6.  16. 

5.  In  debt  on  bond  brought  by  two  fnrviving  executors  the  de- 
fendant  demurred  fpecially  to  the  declaration  j  and  the  princlpil 
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eaufe  relied  upon  was,  that  the  plaintiffs  had  only  alleged  that'thi 
money  had  not  been  been  paid  to  the  tejlator  in  his  life-time ;  nor  to  them 
nor  otte  ofthemfmce  bis  deceafe.  It  was  now  argued  that  this  de- 
claration was  not  certain  enough,  fo  as  the  plaintiffs  could  recover 
upon  it;  becaufe  notwithftanding  any  matter  which  they  have 
alleged,  the  money  might  have  been  paid  to  the*  executor  that  is 
now  dead.  Serjeant  Baynes  on  the  other  fide  anfwered  that  if 
it  had,  the  money  would  in  judgment  of  law  have  been  paid  to 
the  furviving  executors,  as*  well  as  to  the  executor  deceafed;  for 
a  payment  to  one  is  a  payment  to  all.  The  Court — this  a  matter 
to  be  further  confidcred  of.  But  a  few  days  after  ever-ruled  the 
demurrer^  and  gave  judgment  for  the  plaintiff.  2  Barnard.  Rep.  ia 
B.  R.  75«  Mich.  5  Geo.  2.     Meed  v.  Gibbons. 


t  j79  ]  (B.  b)     Judgment. 

In  what  Cafes  it  fhall  be  given  againft  Executor 

and  how. 

« 

[l.  yN  debt  againft  executor,  if  dckndzntplesds  fully  admUtiftered^ 
^   if  any  affets  are  found  in  his  hands,  though  it  be  twt  to  the  va" 
fue  of  the  debt,  yet  the  plaintiff  fliall  have  judgment  for  all  hb 
debts  de  bonis  tejtatoris.  17  £.  3.  66.  b.  adjudged.  34  H.  6.  24.  b. 
8  Rep.  134.  Ma.  Shipley's  case,  Tr.  12  Ja«  B.  R.  adjudged  be- 
tween Lee  and  Ridford.] 
Br.  Ejccu-         [2.  But  if  it  be  found  thai  hi  has  nothing  in  his  hands  the  judg- 
tors,  pi.  18.   ment  (hall  be  quod  querens  nihil  capiat  per  breve^  and  he  fhall  not 
"•itcj  s.  c.     i^^^Q  judgment  of  the  debt,  for  he  has  waived  this  advantage  by 
taking  of  the  iffue,  and  judgment  is  to  be  given  upon  verdid* 
34  H.  6.  24.  b.   Contra  33  U.  6.  24.  b.   Cpntra  33  H.  6.  24- 
Curia.] 
Hob.  178.         C3'  ^"  ^^^^  againft  an  executor,  if  he  pleads  plene  adminijlravit, 
pi.  206.         and  plaintiff  replies  that  he  has  affets^  and  afterwards  the  defendant 
5.  C.  reliBa  verijicatione  cognovit  aSlionem  nee  quin  ipfe  detinety  upon  which 

i'udgment  fhall  be  given  againfl  the  defendant,  but  not  that  he 
las  affets,  for  the  acknowledgment  naturally  extends  only  to  the 
declaration  which  is  of  the  debt,  and  not  of  the  aflets  \  but  if  the 
defendant  will  confefs  more  he  may,  but  otherwifc  the  coffeffion  is 
but  a  dif avowing  of  his  plea  of  plene  adminiflravit.  Hob.  240.  be« 
tween  Bird  and  Culmer.] 

[4.  If  A.  recovers  debts  and  damages  agairjl  B.  and  after  B.  dies, 
and  then  afci.fa,  to  have  execution  is  brought  againfl  four  perfoni 
C,  D.,  £.,  and  F.  as  executors  of  B*  and  in  the  writ  it  is  fuppofed 
that  B.  made  the  faid  four  perfons  his  executors,  and  aU  Jwf 
perfons  appear  and  plead  fully  adminijlered^  and  the  \\xrj  find  thatC. 
bos  lOoL  affets  in  his  hands j  and  JD.  40/.  in  his  handsy  and  that  E. 
andF.  have  no  affetSy  in  this. cafe  the  judgment  ought  to  be  againft 
all  the  four  perfons  to  recover  of  the  goods  of  the  teflatoTy  inafinuch 
M  they  are  ail  named  executors^  and  tbey  fo  take  it  upon  them- 
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fclves  and  plead  accordingly.     M.  9  Car,  in  the  Exchequer  Cham-  *  Cro.  c. 
ber,  between  *  Nevel  and  Dijlabarr  and  others  5  per  Cur.  where  5^^^  ^^^^^' 
the  Judgment   being  to  recover  ff  the  goods  of  the  deceafed   100/.  s.  P.  does 
again/1  C.  and  40/.  againji  D,  and  that  the  other  tnvo  Jhould  go  Jine  ^^  "ppear. 
dity  it  was  held  per  Cur.  to  be  erroneous j  becaufe  it  was  not  againji  all :  ^eof  RoU 
but  becaufe  the  writ  of  error  to  revcrfe  this  and  the  firfl  judg-  citcJ  per 
ment  was  brought  by  C.  and  D^  only  with  the  other  two,  it  was  ^"'■-  z^^* 
held  by  the  Court  that  the  writ  of  error  ought  to  abate  ;  but  this  of  Hack^^* 
judgment  was  after  affirmed  per  Cur.   and  the  writ   adjudged  v.  Heme, 
good,  inafniuch  as  the  two  plaintiffs  in  the  writ  of  error  were 
only  grieved  by  the  judgment,  and  the  judgment  well  given  in 
B.  R.  Intratur  Hill.  7  Car.  B.R.  Rot.  198.] 

[[5.  In  an  action  of  debt  againji  two  executors  if  they  plead feve^-^ 
rally  by  fever al  attorneys  fully  adminijieredy  and  the  yixj  Jind  that 
gne  has  aJfetSy  and  the  other  has  no  ajfets^  the  judgment^fl//  befolely 
againji  him  who  is  found  to  have  affets^  and  that  the  other  who  has 
no  aBets  ihall  go  quit.  Mich.  15  Car.  in  the  Exchequer  Chamber 
in  ^writ  of  error  of  fuch  judgment  in  B.  R.  adjudged  per  Cur. 
and  the  firft  judgment  affirmed  accordingly.  Intratur  Tr,  14  Car. 
B.  R.  Rot.  1288.  between  Bellew  and  Juckleden.] 

[6.  In  an  a£lion  againft  tnuo  executorsy  if  the  one  is  waived  or  out" 
lanvedy  and  the  other  appear  upon  the  attachment  in  Bank,  the  record  ^v  \  ^ 
being  attachiatus  eft,  and  the  plaintiff  declares  againft  him  who 
appears  who  pleads  to  ijfuey  and  a  verdict  is  for  the  plaintiff,  the 
plaintiff  (hall  hzvc  Judgment  againji  both  of  the  goods  of  the  deceafedy 
and  if  not y  of  damages  of  him  who  pleadedy  adjudged  in  a  writ  of 
error  upon  fuch  judgment  in  Bank,  and  the  judgment  affirmed 
accordingly.  Tr.  16  Car.  B.  R.  between  Chamberlain  anp 
Nichols.] 

7,  Error  of  a  judgment  in  B.  R.  againji  an  executor  for  lool. 
nvho  pleaded^  riens  enter  mains  y  and  found  that  he  had  50/.  and  the 
judgment  was  quod  recuperet  debitum  pradiElumy  et  quod  habeat  execu^ 
tionem  de  bonis  tejiator'u.  The  error  affigned  was,  becaufe  the  judg- 
ment was  entire  for  lool.  inftead  of  50I.  it  was  faid  that  the 
judgment  fhould  be  for  the  entire  lool.  and  that  he  might  have 
fcire  facias  upon  it  when  more  affets  came  to  the  hands  of  the 
executor;  but  thejuftices  demanded  more  ancient  precedents,  and 
would  advjfel  Cro.  E.  592.  pi.  32.  Mich.  39  &  40  Eliz.  in  Cam, 
Scacc.     Waterhoufe  v.  Woodltreet, 

8-  In  debt  againft  an  executor  vvho  pleaded  three  fever  at judgmenis 

for  100/.  each  judgment y  and  that  he  hath  not  befides  thofe  judgments 

20/.  in  his  handsy  &c.     The  plaintiff" rf/>/rV(/,  that  thofe  judgments- 

ivere  fatisfied  and  holden  on  foot  by  fraud y  &c.  and  did  demand judg» 

menty  &c.  and  the  defendant  did  rejoin  that  the  judgments  were  un^ 

paidy  and  iraverfed  without  that  they  were  kept  on  foot  by  fraudy  and 

the  evidence  for  the Jirji  judgment  was  a  decree  before  the  council  at  Tork^ , 

which  was  paid  ;  for  thefecondy  a  witnefs  proved  thaifome  part  of  the 

money  was  behindy  but  the  creditor  did  expert  no  more  ;  for  the  third 

judgment  no  evidence  wosy  and  direction  to  find  for  the  plaintifi^ 

and  this  rule  given,  that  if  the  defendant  fail  in  proof y  that  any  of  the 

judgments  appear  to  be  fatisfied y  the  iffut  is  againji  him  though  the 
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Tcft  were  unfatisfied.     Clayt.  124.  pi.  220.     March,  j6j^'j,  be- 
fore Germin  J.  Morris's  cafe, 
c"*  F'  9'  Ju<Jg"^cnt  was  given  againft  an  adminiftrator  in  an  aBlm  cf 

Congham.  ^^^^  brought  againft  him  in  C,  B.  upon  fully  adminiflered  pleaded^ 
S.  c.  the  and  a  writ  of  error  was  brought  to  revcrfe  the  judgment.  The 
Vr^  '*^^'  ^*'^^  ^JPg^^d  was,  that  judgment  was  given  for  the  ivkole  deht^  'whereas 
judgment  ^^^  vcfdiB  found  that  the  defendant  had  ojfets  only  to  dif charge  a 
ibouid  have  part  of  it ;  to  this  the  Court  faid,  if  it  be  found  he  have  any  aflets, 
nwchwif*  judgment  muft  be  given  againft  him  for  the  whole  debt,  upon 
as  was  found  his  falfe  plea, 'but  if  he  have  no  aiTets,  it  is  otherwife.  Sty.  88* 
in  the  de-     Hill.  2Q  Car.  B.  R.     Gaudy  v.  Ingham. 

hands,  and  that  ib  arc  all  the  precedents  which  he  had  caufed  to  be  fearched  ;  but  judgment  was  affirm- 
ed  ;  for  it  is  good  either  way,  and  in  this  Court  the  Court  is  t9  give  judgment  for  the  VfbcU^  accordion 
to  Mary  Shipley's  cafe.     8  Rep.  154. 

10.  If  defendant  do  not  or  will  not  exhibit  an  inventory,  it  fhall 
be  taken  pro  confefTo  that  he  has  afTets  ;  per  Pemberton  Ch.  J. 
2  Show.  163.  pi.  152.  Trin.  33  Car.  2.  Anon. 

11.  Debt  upon  an  obligation  of  20/.  againft  an  executor  who 
pleads  plene  adminijlravitj  and  ajfets  being  found  of  loL  the  plednt^ 
had  judgment  quod  recuperet  10/.  whereas  it  ought  to  have  keen  a 

judgment  for  the 'whole^  and  execution  only  for  10/.  (unlefs  it  wctc 
returned  that  he  had  wafted)  and  then  he  might  have  had  a  fare 
facias  when  more  aifets  came  to  the  defendant's  hands ;  and  it 
was  held  to  be  erroneous.  Freem.  Rep.  351.  pi.  441.  Mich*  iC^j' 
Oxendem  v.  Hobdy. 


t38i  ]   (B,  b.  2)     In  what  Cafe8  Scire  Facias  lies  of  Affets 

Quando  acciderint. 

,1.  TN  debt  of  10  L  the  defendant  pleaded  plene  adminifiravit,  and  it 
^  W2i3 found  that  he  had  only  4/.  yet  the  judgment  fliall  be  tliat 
the  plaintiff  recover  all  his  debt^  and  nothing  fhall  be  put  in  execution 
but  the  4/.  but  if  he  gets  more  goods  oftl^e  teflator  after  by  recovery 
or  otherwife,  then  the  plaintiff  iliall  hzvcfci.fa*  againft  them  upon 
the  fame  judgment  ^  per  Finch,  quod  nullus  dedixit.  Br.  Exe- 
cutor, pi.  34.  cites  46  £.  3.  9,  lo. 

2.  Debt  againft  executors  who  pleaded  plene  admim/lravity  and 
found  for  the  dtfendant  j  by  which  it  was  awarded  that  the  plaifiiiff 

take  nothing  hy  his  writ,  and  after  the  plaintiff  carpe  zndfurmifed that 
affets  is  cotne  after  to  the  hands  of  the  executors j  and  prayed  fcirc  fa- 
cias againft  tncm ;  and  per  Martyn,  by  the  judgment  the  record 
is  determined,  and  fcire  facias  lies  upon  record  which  remains, 
and  not  upon  record  determined,  and  upon  this  matter  the  plain- 
tiflTmay  have  the  new  writ  of  debt}  quod  nota^  curia  concefEt. 
£r.  Scire  Facias,  pi.  130.  cites  4  H.  6.  4. 

3.  In  debt  againft  executors,  cr  againft  the  heir,  who  pleaded 
pUne  admint/lravity  or  riens  per  defcent,  and  it  \s found  for  thtm^  by 
which  the  plaintiff  is  barred^  and  after  affeU  canue^  he  may  iiare 
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^ne^v  acHon^  and  fl>all  not   be  barred  by  the  firft  judgment;  •s.p.  But 
per  Markham ;  quod  nuUus  negavit.    Br.  Executors,  pi.  70,  cites  cannot "Jwivc 

19  H.  6.  36,  37.  fci.  f».  for 

by  the judg- 
ment the  record  is  determineJ.  Per  Martin;  quod  tot.  Cur.  conceilit;  but  BrooV  fays,  quacte  inde; 
for  it  feems  that  debt  does  not  lie  after  the  pialntifF  is  once  barred.  Br.  Executor^  pi.  85.  cites  4  H.  6. 4. 

4.  If  executors  bar  the  plaintiff  by  riens  enter  mains,  if  they  SccpJ.7* 
get  goods  after  the  plaintiff  fhall  have  fci.  fa-  out  of  the  fame 
record  by  furmife  to  have  execution  of  thcfe  goods ;  quod  fuit 
conceifum  per  omnes  jufticlarios,  &c.    Br.  Executor,  pi.  18.  cites 

33  H.  6.  23,  24. 

5.  In  debt  againft  executor  on  bond  for  200/.  defendant  pleaded 
pUne  adminijlravit^  and  the  jury  found  ajfets  to  1 72/.  The  plaintiff 
tvaid.  judgment  to  recover  the  intire  debt  and  damages^  and  cofls  (i,  &c. 
This  judgment  was  affirmed  in  the  Exchequer-chamber  \  for 
upon  the  bar,  which  in  effedi:  is  riens  enter  mains,  the  plaintiff 
might  have  prayed  judgment  immediately,  for  it  is  a  confeffion  of 
the  debt,  but  he  cannot  have  execution  till  defendant  has  goods  of 
the  deceafed ;  but  the  trial  in  this  cafe  is  good  dire£tion  to  the 
(heriff  whacto  do  as  to  the  making  execution.  8  Rep.  r34.  Pafch. 
8  Jac.  B.  R.    Mary  Shipley's  cafe. 

6.  It  was  refolved  in  this  cafe,  that  if  debt  brought  againft  an 
executory  who  pleads  that  he  has  fully  adminiftered,  and  it  isfoun 
that  he  has  ajfets  to  40/.  whereas  the  debt  is  60  L  that  a  judgmeii 
ihall  be  given  for  the  60I.  againfl  the  defendant  j  and  upon  tha 
judgment,  if  more  affets  come  after  to  the  executor's  hands,  the 
plaintiff  may  have   a  fcire  facias.     Godb.  178.  pi.  250.  Mich. 
8  Jac.  in  C.  B.    Newman  v.  Babington. 

7.  When  it  is  found  in  a<^ion  againfl  executor,  that  he  has  An  fo  de- 
fome  affets,  though  of  little  value,  fo  as  he  has  not  fully  adminiftered^  °'*^**  ^^f^ 
the  plaintiff  (hall  have  judgment  for  the  intire  debt ;  but  he   fhall  a$^n  8  Rep. 
not  have  execution^  but  of  as  much  as  is  founds  and   fliall  not  be   iw  Maiy 
barred  of  the  rcfidue,  f  and  if  motr  ajfets  happen  afterwards^  he  may  ^^'P'^y'* 
have  a  fci.  fa.  to  have  execution  thereof;  but  if  it  be  found  tliat  But  this 
he  has  fully  adminiftered,  or  it  it  be  fo  pleaded  or  confefled,  the  part  of  Afa- 
judgment  fliall  be  againft  the  plaintiff,  and  fo  are  all  the  pre-  ^y  Shiplcy'a 
cedents.    Cro.  C.  373.  pi.  7.    Trin.  10  Car.    B.  R.    in  cafe  of  held  per 
Dorchefter  v.  Webb.  Keyiing 

Ch.  J.  and 

Rainsford  and  Moretoo  Juftices  to  be  good  law,  and  adjudged  accordingly  in  B.  R.  TwilHen  J.  after- 
wards agreeing  tikereto.  Sid.  448.  Noel  v.  Nelfon. 2  Saund.  226*  S.  C. 

8.  In  debt  agniiift  an  executor  who  pleads  plene  adminflravity 
which  is  found  for  him,  and  fo  the  plaintiff  is  barred  pro  tempore^ 
viz.  until  ajfe/s  come  afterwards  to  the  defendant's  hands,  and 
then  the  plaintiff  may  have  a  new  aclion.  Heath's  Max.  5  S.  cites 
19  H.  6.  27. 

9.  So  in  debt  againft  an  heir,  who  pleads  riens  per  defcent^  or,  in 
a  formedony  pleads  the  warranty  of  his  ancefor  with  ajfets j  and 
after  the  ajfets  arc  recovered  againft  him,  he  fliall  have  a  newfor^ 
wedon ;  and  if  he  alien  the  ajfets^  his  heir  fhall  have  a  new 
formedon.    Heath's  Max.  58.  * 

£  e  4  10.  Bui 
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10.  But  where  in  formedonj  cut  in  vita^  wortdanci/hr^  and  the 
like,  fuch  a  plea  is  pleaded,  either  againft  the  iflue  in  tail,  or  die 
heir  of  tenant  by  the  curtefy,  &c.  and  no  affets  founds  and  after 
ajfets  defccnd,  the  defendant  in  the  firft  aAion  Ihall  hzvcfcirefa' 
das  for  the  aj/ets^  if  the  firlt  a£kion  be  zformedon  ;  otherwife,  a$ 
it  feems,  for  the  firfl  land.  Quaere.  Heath's  Max.  58. 

11.  And  fee  1 1  H.  4.  and  4  H.  6.  Br.  tit.  Sci.  Fa.  74.  and  130. 
in  the  lad  of  which  it  is  doubted  when  executors  ip\czd/ul/y  admi* 
fit/iiredf  and  it  is  found  for  them,  and  afterwards  affets  defcend, 
whether  the  plaintiff  be  not  driven  to  a  new  oBion^  or  may  bate 
a  fcL  fa.  thereupon,  viz.  upon  the  (irft  judgment.  Heath'^ 
Max.  58. 

1 2.  Which  feems  not  by  the  40  Ed.  3.  and  43  Ed.  3.  per  Brook, 
in  tit.  Sci.  Fa.  1 7  and  29.  where  a  difference  is  taken  when  .the 
plaintiff  is  barred,  and  when  he  doth  recover.  Heath's  Max.  59. 

L«v.  *S6.  I  J,  Upon  plene  adminiftravit,  plaintiff  may  have  judgment,  and 

aKeb.'6o6.  ^^  ^^^^  execution  of  affets  cum  acciderint,  Sid.  448.  Pafch. 
s.  c'      '  22  Car.  2.  B.  R.    Noel  v.  Nelfon. 

Ld.  Raym.  14,  Where  an  admini/lrctor  pleads  two  or  more  judgments^  and 
?*C  ^tnd  the  plaintiff  confffcs  the  plea  to  he  truCj  and  prays  judgment  of  affets  in 
by  Holt  Ch.  futuroy  &c.  if  affcts  flioold  come  afterwards  to  his  hands,  he  may 
J.  the  exe-  fatisfy  the  judgments  pleaded,  becaufe  the  judgment  of  affets  de 
aorbe^iabie  ^^^^^^^  ^^  ^^7  ^^  ^^  difcharged  after  the  other  judgments  arc  fatif- 
tiiimoieaf-  fied.  I  Salk.  312.  pi.  16.  Trin.  13  W.  3.  B.  R.  the  5th  refolii- 
fct»  happen,  tion  in  cafe  of  Parker  v.  Atfield. 

becaufe  the 

pUintifF  did  not  take  judgment  to  have  execution  of  aiTets  generally  when  they  ihould  happen,  bat  of 

ftfleta  over  what  wouid  fati«fy  the  judgments. 

15.  One  dies  indebted  by  mortgage  and  fimple  contraft.  One 
of  the  creditors  by  fimple  contra B  gets  judgment  of  affets  quando  acci* 
derinty  yet  where  affets  come  in  by  the  aid  of  equity^  the  other 
fimple  contraS  creditors  (land  in  the  place  of  the  mortgagee  as  Xo 
what  he  has  exhaufted  out  of  the  pcrfonal  affets ;  but  if  affets  at 
law  come,  they  muft  be  applied~in  a  courfe  of  adminiflration,  and 
fuch  judgment-creditor  will  be  preferred.  2  Vern.  763.  pi.  663. 
Mich.  1718.  Wilfon  V.  Field, 
C  3^3  3  16.  In  an  injunBion  the  words  pro  dc/e&u  placiti,  &c.  arc  in^ 
tended  of  an  iffaable  plea,  and  the  words  judicium  intrare  are  in- 
tended  of  a  final  judgment  \  therefore  if  the  defendant  be  an  exf- 
tutor y  and  pleads  plene  adminiftravity  and  the  plaintiff  at  law  enters 
Judgment  de  bonis  tefiatoris  cum  acciderinty  be  may  proceed  to  afdre 
facias  to  inquire  of  affetSy  and  enter  judgment  thereupon  $  for  the 
ineaning  of  the  injun£lion  is,  that  the  defendant  may  proceed  fo 
far,  as  that  nothing  {hall  remain  but  to  take  out  execution  after  the 
injunAion  is  diffolved.  3  Wms.'s  Rep.  146.  Mich.  173a.  <Ui 
nota  of  th^  Report^  tp  the  gafq  of  Momoc  v^  Hanke^, 
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(C.  b)    Judgments  againft  Executors* 

Judgment  GeneraL 

[Upon  a  falfe  Plea.] 

[i.  iRq>.9.  \>fOuNTjOT,  in  afbion  upon  ajfum^it  of  the  aim 

^^  minijlratory  in  confideration  that  adminiftra- 

tion  was  committed  to  him,  and  that  he  has  affets  to  pay,  he  pro- 

mifed  to  pay  the  debt  due  by  the  teftator  ^  defendant //p^dlr  non  aj^ 

fum^j  and  found  againft  him,  and  judgment  general  given,  and 

not  de  bonis  defunfli.    9  Rep.  94.     Bane's  case.] 

[2.  If  executor  pleads  tie  unques  executor ^  (sfc.  and  is  found  exe-  *  Br.  En, 
cutor,  judgment  (hall  be  general  to  recover  the  debt.  46  £.3.  10.  *^"**^">  P^ 

I  R.  3.  3.  for  his  falfe  plea.  9  H.6.  44.  b.    ix  H.  6.  8.  16.   Hill.  |^c!!!^ 
12  Car.  B.  R.  in  writ  of  error  brought  there,  f  lien  of  admini-  in  debt  a. 
ftrators.  *  46  £•  3.  lo.   between  Creswell  and  Green,  and  s^'oftt^** 
judgment  given  to  recover  de  bonis  teftatoris ;  contra  Brooke,  ^^le^ 
that  it  fhall  be  a  conditional  judgment.    11  H.  6.  i6.  b.  in  the  pleads  ne 
court  of  Lynn  revcrfed  for  thofc  caufes.    Intratur  Hill.  1 1  Can  »»<!'»««• 

other  pleadt 
anotlier  plea,  and  it  is  found  againft  them,  the  judgment  fiiall  be  that  the  plaintiff  recover  of  the  goods 
of  the  dcceafed  if  they  have,  and  if  they  have  nut,  &Cf  then  againft  him  who  pleaded  ne  unques  execu- 
tor of  his  ptoper  goods.     Br«  Dette,  pi.  177.  cites  1 J  H.  6,  7.  and  i6*    Judgment  ihaU  be  de  ^jf 
uropriis.     Br.  Eiecutor,  pi.  51.  cites  ii  H.  4.  5. 
-^  So  it  if  in  the  original  ^  but  quaere,  how  to  be  tranflated  ? 

[3.  So  if  in  ah  afbion  againft  divers  executors j  and  one  pleads  m  Itwatfonnl 
unques  executor^  t^c  if  it  be  found  againft  him,  the  ludement  fhall  ****>*  ^w» 

r  ^  '    n   I*        .  .1        t  t  ^  -n  "^-i®  CXecutor 

pe  general  agatn/t  htm  to  recover  the  debt,     46  ii.  3.  3.]  and  adnd. 

nifteied.  Bn 
Xiecutor,  pi.'  ^  cites  46  E.  3.  9,  10.  [And  fo  it  feems  it  ihouid  bebeit,  and  that 46  £.  3.  (3,]  ia. 
mifprinted.] 

So  where  adniiniftrators  denied  that  they  were  adminiflrators,  and  It  was  found  againft  them,  ao4 
duit  they  had  4I.  in  their  hands,  where  the  demand  was  of  4 1,  the  judgment  was,  that  plaintiff  icco« 
fcr  againft  them  4!.  for  their  falfe  plea  $  quod'nota.    Ibid,  cites  the  fame  teim. 

[4.  But  if  affets  are  found  in  the  hands  of  the  other  executor,  for  X  Br.  Ex* 
fart  of  the  debty  then  the  judgment  againft  the  other,  who  pleaded  *^"/*^^  ^ 
the  falfe  plea,  fliall  be  to  recover  the  refidue  of  the  debt.  X  46  £•  3,  10.  s.'c.-— * 

II  H.  6,  37.  b.   Contra  ||   II  H.  6.  7.  b.  16.  b.3  Theother 

executor 
pleaded  fully  adminifteted,  and  it  was  found  that  he  had  in  his  hands  6 1.  anj  judgment  was,  that  the 
plaintiff  recover  the  61.  from  his  executor,  and  the  re^due  againft  the  other  as  if  he  had  denied  tht 
4eed  of  the  teilator.     Br.  Executors,  pi-  34.  cites  46  £•  3.  9^  10.  Br.  Adminiftraton,  p|.  xs« 

fjtcs  S.  C.  II  See  pi.  2.  in  the  notes. 

[5.  NotCy  that  in  thofe  cafes ^  if  it  appears  to  the  Court j  as  by  finding    [  384  1 
of  die  jury,  that  the  executor  has  not  affets  in  his  hands,  then  upon 
fuch  falfe  plea  the  judgment  {hall  be  general;  for  it  will  be  in 

\ixa  tp  give  judjjment  of  the  goods  of  tn^  decc«icd|  if  he  has,  &(u 

wbca 
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when  it  apears  that  he  has  not  any,  and  fo  the  cafes  abore  are  to 
be  underftood,  for  fo  is  43  E.  3.  10.] 
•  Fiuh.  [5.  ^i fully  adminiflered  be  pleaded  in  debty  and  found  againft 

'   68.  s??.^    ^^^   executor,  the  judgment  for  the  damages  fliall   be  general. 

•ndthe  *       •  II  H.  4.  5.    II  H.  6.  39.J 

plaintiff  had 

capias  ad  fatisfaciendum  of  the  damages  againft  the  erecutor.     Br.  Exectitors,  pi.  51.  cites  S.  C— ^ 

If  they  plead  plene  adminiftravit  but  lo  muchf  or  plene  adminiftravit  generally,  the  judgment  (hall  Ix 

of  the  goods  of  the  deceafcd  of  the  principal  debt,  and  of  the  damages  of  their  proper  goods,  per  Moile. 

Br.  Executors,  pi.  loS.  cites  2  E.  4.  4.  And  where  elongaverunt  is  returned,  be  fhail  hsvea« 

ccution  of  th^  goods  of  the  deceafcd  if  they  have,  and  if  not  de  bonis*  propriis.     ibid..  But  tbe 

judgment  for  the  debt  fha]]  be  of  the  goods  of  the  deceafed.     Ibid. Nelf.  Abr.  176.  pi.  9. 

fit.  Adminiftration,  cites  Godb.  17S.  Newman  v.  Balingfton,  S.  P.  viz.  that  capias  ad  fitisfacien*- 
dum  lies  for  the  damages,  but  Godb*  oientioos  notiuog  there  to  that  purpofe,  for  which  fee  (B.  b) 
KewBua  v.  Babbington. 

[7.  So  in  detinue^  the  judgment  for  the  damages  fhall  be  general. 
II  H,6.  39.  j 
ft.  P.  Br.  [8.  In  an  a£tion  of  debt  againft  an  executor,  who  pleads  ne  un- 
Execotors,  ^^^^  executor^  ne  unques  adminiflravit  as  executor^  and  this  is  found 
s  *E.  4I  4.  againft  him,  the  judgment  fhall  be  de  bonis  teftatoris  fi,  &  fi  nan 
fcr  their  Jc  bonis  ptopriis,  as  well  of  the  debt  as  of  the  damages  and  cofb. 
eoodTihaU      ^^*    'S  ^^^*   ®'  ^*   BET>VEEN   StREET  AND  WisE,  in  a  writ  of 

never  be       erroT  upon  fuch  judgment  in  Totnefs  in  Devon,  and  this  afiigned 
-  put inexe-    for  error;  yet  the  judgment  affirmed  per  Cur.  becaufe  fo  is  the 
thCThavcof  common  courfe.  Intratur Hill.  14 Car.  Rot.  751.] 

the  goods  of  the  deceafcd.  « 

Cro.E.  518.       [p.  In  an  aAion  of  debt  agasn/J  baron  andfeme^  as  exeajiors  of  A. 

^7.h^\^^b.    "P^"  which  judgment  is  given  againft  them  by  nihil  dicit  de  bpnis 

S.  C.  teftatoris  fi,  &c.   ^  (\  non  for  damages  and  cojls-de  bonis  propriis^ 

Jo.  417.  pi.  and   after  a   devajlavit  is  returned  againft   the  defendants,   the 

5.  S.  C.      judgment /ball  be  to  recover  the  debty  damages^  and  cojls  de  bonis  pr(h 

priis,   of  the  baron  and  feme.     M.  14  Car.  B,   R.    between 

MouNSON  AND  Bdurne,  and  Hill.  14  Car.   adjudged  per  Cur. 

J-    ^_       after  arguments  at  bar,  becaufe  it  is  the  common  courfe^  though 

f  Foi.  931.  the  feme  t  cannot  properly  convert  to  her  own  ufe,  for  ftie  mjy 

**    ~*~   -*  have  goods  f  ^s  executrix,  though   ftie  be  a  feme   covert,  and 

peradventure  the  baron  is  charged  only  for  conformity  in  rcfpecl 

of  the  wife.] 

^'/%^''        C*^'  ^^  ^^^  againft  executor  for  rent  upon  a  Icafe  for  years 

6  Eiis.     '    incurred  after  death  of  tefiator^  if  plaintiff  recovers,  the  judgment 

Anon.  s.P.  fhall  be  general.    14  H.  4.  29.] 

Cro.c.603.       ^u^  \l  A.  recovers  ogainji  B,  debt  and  damages,  and  after  i?. 

▼.Hilton.*  AV/,  and  admini/l  ration   is  granted  to  C.  his  wife,  ivho  wafes  the 

S.  C.  ad-      goods,  and  after  takes  Z).  to  baron ^  and  a  f-fa,   is  awarded  de 

n^?*** —     A?«/j /2/?«/ffr/j  in  ihe  hands  cf  D.  and  C.  and  the  fheriff  returns 

* 'j^^qJ*  "  nulla  bona,  &c.  and  upon  this,  upon  furmife  that  they  have  wnftcd 

in  cotidem     tHc  goods,  another  turit  is  awarded  to  the  flicriffj  J!  frbi  conjlare 

^"^»-         poterit  per  inquifttionemf  that  they  have  wii/led  the  goods,  then  to 

warn  them  to  ihew  caufe  why  execution  ll.ould  not  be  de  bonis 

propriis^  and  upon  this  the  ihcriiF  takes  an  inquiiition,  which 

fiuds 


Crecutorrf.  *  3^S 

finds  this  matter,  and  refers  it  to  the  Court,  whether  the  baron 
and  feme  have  wafted  the  goods  of  the  teftator,  and  converted 
•  tjiem  to  their  own  ufe,  according  to  the  writ  or  not  5  upon  this 
fpecial  return  the  Court  awarded  execution  of  the  proper  goods  of 
baron  and  feme,  for  the  (herifF  has  returned  the  fpecial  matter  ; 
and  by  this  the  baron  is  to  be  charged  for  the  converfion  of  the 
feme.  M.  i(r  Car.  B.R.  adjudged  per  Cur.  Knight  and  Hilton 

AND  HIS  WIFE  ADMINISTRATRIX  AGAINST  COPPING.] 

1 2.  If  executors  are  at  iflue  upon  plene  adminiftravit,  and  it  is 
found  thai  they  have  fully  admini/leredy  except  in  one  cottnty^  or  that  they 

have  fuUy  adminiftered,  except  20/.  theyftiall  be  charged  of  lool. 
for  the  contrary  of  their  iflue  is  found.  Br.  Executors,  pi.  82. 
cites  24  E.  3.  26.  27.  47,  48. 

1 3.  Debt  for  20  /.  againft  executors,  who  pleaded  riens  ^nter  mains^ 
and  //  //  found  that  they  have  5/.  they  (hall  nqt  be  charged  but 
of  5 1.  Contra  of  the  plea  of  ne  unqtus  executor.  Br.  Executors^ 
pi.  141.  cites  40  E.  3.  15.  &  34  H.  6.  22,23. 

14.  Debt  again/l  /wo  executors,  at  the  pluries  or  diftrefs  the  one 
confejftd  the  aSliony  the  plaintifl-' fhall  hzyt  judgment  againjl  him  ge^ 
nerallyy  and  againft  the  others  of  the  goods  of  the  deceafed,  and  the  rea- 
fon  feems  to  be,  becaufe  he  did  not  deny  but  that  he  had  aflets  ; 
for  if  it  be  otherwife,  he  might  have  faid  that  he  had  nothing  but 
IDS.  &c.  and  confefTed  the  aflion  ;  and  upon fi. fa,  againjl  executors 
it  is  no  return  that  all  the  executors  but  one  has  nothings  for  the  poC- 
felTion  of  one  is  the  pofl^^fTion  of  all,  and  other  ii.  fa.  fliall  iflue 
againft  all  j  for  they  might  have  goods  after  ;  and  the  flier ifi^,  who 
returned  that  the  executors  had  fold  the  goods  for  money,  and  for 
other  goods,  was  amerced ;  for  he  might  have  execution  of  the 
gooils  of  the  executors  amounting  to  fo  much,  &c.  Br.  Executors^ 
pi.  63.  cites  14  H.  4.  12. 

15.  Debt  againft  L.  and  others  of  R.  S.  of  /^o L  who  pleaded 
plene  adminijlravit ;  the  other  faid  that  ajjets  ;  and  it  wz^  found  that 
they  had  goods  of  the  deceafedy  the  day  of  the  writy  to  the  value  of  20  L 
and  no  more,  and  put  damages  to  5/.  and  it  was  awarded  that  the 
plaintiff  recover  only  20  /.  of  the  goodt  of  the  deceafedy  and  the  $L  de 
bonis  propriis ;  and  as  to  the  other  20 1.  that  the  plaintiff  be 
amerced;  and  of  the  20I.  recovered,  the  plaintiflFhad  fi.  fa.  of  the 
goods  of  the  deceafed,  and  of  the  5 1.  ca.  fa.  quod  nota,  by  the 

.  falfe  plea.    Br.  Executor,  pi.  76.  cites  21  H.  6.  40,  41. 

1 6.  Debt  againft  executor  \  per  Chocke  J.  if  the  executor  delivers 
legacies y  the  debts  not  paidy  and  the  reft  not  fufjicient  to  pay  the  debts^ 
they  fhall  be  charged  of  his  proper  goods ;  per  Littleton  J.  he 
cannot  know  the  debts  unlefs  they  are  demanded,  and  therefore, 
if  they  are  not  demandedy  they  may  pay  legacies y  otherwife  it  (hall  be 
long  before  the  legacies  (hall  be  paid,  and  he  is  not  bound  to  tahe  co^ 
nujance  of  the  debts  without  demand,  unlefs  of  debt  of  the  king  ;  per 
Chocke  and  Brian,  this  is  all  one  ;  for  the  king  has  no  prerogative 
in  this,  unlefs  his  debt  be  of  record.  Br.  Executors,  pi.  116.  cites 
21  E.  4.  21. 

17.  Debt  again/l  an  executor  upon  the  bond  of  thefirfl  teftator;  the 
defendant  pleaded  that  the  firjl  teftator  did  owe  looh  to  his  tef 

iator^ 
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iaiOTj  after  whofe  death  goods  of  the  value  of  lool.  came  to  hu  i^-> 
iatory  as  executor  ofthefirji  tejiatory  luhich  he  retained^  and  uUra  the 
fold  goods  his  tejiator  in  vita  fua  pUne  adminijiravii.    The  plaintiff 
replied  ajfeis  in  London  tempore  mortis  of  the  f aid  tejiator^  and  it  was 
found  for  him^  and  he  had  judgment  de  bonis  of  the  firft  teftator 
in  the  hands  of  the  defendant,  and  damages  de  bonis  propriis  \ 
and  thereupon  a  fci.  fa.  was  brought  againil  the  defendant  \  upon 
which  the  flierifF  returned  a  devaftavit,  and  the  plaintiff  had  judg- 
ment and  execution  dc  bonis  propriis  of  the  defendant,  and  if 
nulla  bona,  then  he  might  have  either  a  ca.  fa.  or  an  elegit. 
Nelf.  Abr.  790.  pi.  2.  cites  3  Eliz.  Dyer,  185.  [b.  pi.  66.  Trin. 
2  Eliz.    Woodward  v.  Chichefter.J 
r  78^  -J        18.  In  debt  againft  the  executor  of  an  executor^  the  defendant 
pleaded^  that  the  executor* s  teftator  had  fully  adminijtered^  and  that  be 
bad  nothing  in  his  hands  at  the  time  of  his  death  ;  and  it  "^z^  found 
that  he  had  ajfets  ;  whereupon  z  fieri  facias  iffued  to  the  fheriff^  ani 
he  returned  that  the  defendant  had  nothing  i  and  it  was  hcld»  that 
the  flieriff  fhould  be  amerced,  for  he  fhall  be  eftopped  to  make 
fuch  a  return,  and  that  it  fhould  be  no  prejudice  to  the  plaintiff, 
for  that  the  debt  (hall  be  charged  fo  long  as  the  record  remams  in 
force,  not  reverfed  by  error  nor  attaint ;  and  if  \(t  hath  no  goods 
of  the  teftator's,  he  fhall  he  charged  of  his  onvn  proper  goods  ;  for  that 
^vhen  he  pleaded  that  the  firft  executor  had  fully  adminifteredy  he  did 
ffot  deny  but  that  affets  came  to  him  after  the  death  of  the  teftatsr. 
Mo.  23.  pi.  81.  Pafch.  3  Eliz.  Anon. 

19.  Executor  pleads  relenfe  to  himfelf  which  is  found  falfi^ 
judgment  fliall  be  de  bonis  propriis;  but  if  he  pleads ^^^  rr- 
Uafe  made  to  teftator,  it  is  otherwife.  Mo.  70.  pi.  i88»  Trm.  6£Iiz« 
Anon. 

20.  The  Court  inclined,  that  if  upon  riens  enter  mains  pleaded, 
it*is  found  thatfome  part  of  thefum  in  demand  is  in  the  hands  of  the 
executors,  there  the  plaintiff,  upon  afurmife  of  goods  come  to  the  exe* 
cutori  handsy  fhall  have  a  fcire  facias,  but  not  where  on  fuch  iiTuc 
it  is  found  fully  for  defendants  that  they  have  nothing  in  their 
hands.  Le.  68.  pi.  87.  Mich.  29  &  30  Eliz.  C.  B.  Bracebridge 
V.  Bafkervile, 

21.  Error  of  a  judgment  in  C.  B.  for  that  in  debt  againft  hujband 
and  wife,  as  executrix,  the  defendant  pleaded  payment  by  the  u'ife 
after  the  death  of  the  inteftate,  according  to  the  condition  of  the  bond, 
and  ifTue  being  joined,  was  found  for  the  plaintiff',  and  judgfnent 
was  quod  recuperet  dehltum  againft  them,  de  bonis  teftatoris,  llff  non^ 
&c.  the  damages  de  bonis  propriis ;  it  was  objected  that  the  judgment 
ought  to  have  been  de  bonis  propriis,  becaufe  the  plea  was  falfe ; 
and  for  the  damages  dc  bonis  propriis  pf  the  baron  only ;  for  a 
feme  covert  cannot  have  any  goods  ;  but  the  Court  held  the  judg- 
mcnt  well  given,  though  the  plea  is  falfe  •,  yet  he  is  al^ftgcthcr  a 
ftranger  to  the  inteflate,  who  was  her  firfl  hufband  ;  ana  though 
flie  hath  no  goods  during  the  coverture,  vet  becaufe  the  hufband 
is  charged  only  in  refpeft  of  his  wife,  and  {he  might  have  goods, 
if  fhe  ihould  furvive  him,  and  execution  might  be  theiv  taken 
againft  her,  therefore  the  judgmcut  was  affirmed  good.   And  fo 
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tre  all  tlie  precedents,  as  Mann  informed  the  Court.    Cro.' J.  191* 
pi.  17.  Mich,  5  Jac.  B.  R.    Johns  v.  Adams. 

22»  Where  an  txcQ\xtor  pleads  plene  admnijiravlty  and  it  is  found 
cgalnft  him^  the  judgment  ihall  be  de  bonis  propriis,  becaufe  it  is 
a  falfe  plea  in  his  own  conufance.  Cro.  J.  191.  Mich.  5  Jac« 
B.  R.  in  cafe  of  Johns  v.  Adams. 

23.  In  dibt  againji  barotty  and  feme  as  executrix ^  5cc.  they  plead 
paytnetit  by  the  teftctor^  and  upon  ifluc  it  iss  found  againft  them, 
and  judgment  quod  recuperet  debitum  de  bonis  tcftatoris,  and  the 
cods  and-damsges  de  bonis  propriis  \  and  in  error  it  was  held  to  be 
a  good  judgment,  although  a  feme  covert  cannot  have  goods  in 
her  own  right,  yet  (he  may  have  them  as  executrix,  and  fo  judg- 
ment affirmed.    Noy,  125.    Anon. 

24.  Judgment  upon  a  fcire  facias  againil  an  executor,  and  an  //i- 
quiry^  and  returned  that  he  diverfa  bona  teftatoris  difpofuity  elongavit 
bf  ad  proprium  ufum  convertity  he  comes  in  2XiA  pleads  that  he  'was 
never  executory  or  aJrniniftered  as  executor^  and  traverfes  abfque  hocy 
that  he  bona  teftatoris  difpofuit,  &c.  whereupon  iflue  joined,  and 

found  againft  him^  and  judgment,  which  was  held  good  upon  a 
writ  of  error  J  for  he  having  gone  off  from  his  plea  of  ne  unques  exe- 
cutor, and  traverfed  the  converfon^  xtfoall  be  intended  a  converfion 
as  executor.  Skin.  85.  pi.  3.  Hill.  35  Car.  2.  B.  R.  Bird  y.  Har- 
rifon. 

25.  If  executor  fuffers  judgment  to  go  againft  him  by  defaulty    [  387  J 
upon  executing  writ  of  inquiry,  he  ftiall  not  give  evidence  of  want 

of  afiets,  for  he  is  eftopped;  for  he  fliould  have  pleaded  plene  ad- 
miniftravit,  or  fpecially  what  aflets  he  has  \  per  Cur.  6  Mod.  38. 
Mich.  3  Ann.  B.  R.   Treil  v.  Edwards. 

(D.  b)     [Judgment*] 
In  what  Cafes  it  (hall  be  De  Bonis  Teftatoris  only. 

1*1.  |F  a  recovery  of  a  debt  be  againft  an  executor  by  nient  dt* 
^   dire,   the  judgment   (hall  be  de   bonis  teftatoris   only* 
a5E.  3.  4i.b.] 

[a.  If  executor  pleads  in  abatement  that  another  executor,  not 
named,  adminiftered,  and  it  is  found  againft  him,  the  judgment  (hall 
be  of  the  goods  of  teftator  only.  1 1  H.  6.  8.  dubitatur.  9  H.  6. 
Contra  7  H.  4.  13.] 

[3.  If  upon  fully  adminiftered  pleaded  it  be  found  againft  the  Bot  wiiov 
executor,  judgment  fliall  be  of  th^  debt  of  the  goods  of  teftator  "^/^J^ 
vnly.  7  H.  4. 13.  X I  H.4.  5.  9  H.  6.  44.  b.  1 1  H.  6.  8.]   '  yt^la 

found  aflctt 
m  fpccia)  fieri  faciM  wat  awarded  of  the  good*  of  the  deceafed,  ao4  if  if  can  appear  that  they  are  wafted, 
then  de-  bonis  propriis.  But  this  alters  the  cafe  much  ;  alfo  by  the  devaftavit  the  judgment  fball  be  aU 
tared,  Yit.  that  execution  ihall  be  d*  bonis  propriis,  which  cannot  bt  without  a  return  of  the  ihtti^* 
Noy,  7.     ^iUiams  ▼.  Robetts. 

[4.  In  debt  againft  executor,  if  he  pleads  a  falfe  acquittance,  and 

ihis  i»  found  againft  him,  yet  he  ihall  be  charged  de  honvi  teftatoris 

0  only  J 
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only ;  for  he  doth  not  cftrangc  himfelf  from  the  tcftamcnt  by  thit 
plea.  Contra  11  H.  6.  8.]  , 

*•  ^'  ^,  [5.  In  debt  againft  executor  upon  a  bond  made  by  teftator»  if 
propriis  j  ^^  exccutor  denies  the  deed^  and  this  is  found  againft  him,  the  judg- 
for  the  ment  fliall  be  only  de  bonis  teftatoris-  Contra  17  E.  3.  20.  45,  b. 
««"^«'        adjudged.] 

cannot  have         j      o       j 

coaufance  whether  it  was  the  deed  of  teAator  or  not«    Br.  Executor,  pU  109.  cites  6  E«  4.  i. 

And.  >5o.  [5.  In  an  action  of  debt  againft  an  executor,  if  the  defendant 

Braccbridge  /^^^^  ^  judgment  had  agaifift  him,  in  a  former  a£tion   brought 

V.  Baiker.  againft  him  by  another,  and  that  .he  has  nothing  in  his  hands  but 

vile.  Hill,  to  fatisfy  this,  and  the  plaintiff  replies  that  the  faid  judgment  was 

S?p.  ad-  acknowledged  by  covin  to  defraud  the  creditors,  which  i^  found  ac^ 

judged  ac-  cordinglyy  though  this  falfe  plea  is  found  againft  him,  yet  the  judg- 

aw'fheW*'^  ment  (hall  be  only  de  bonis  teftatoris.  Trin.  42  EL  B.  R.  ad- 

ticet  forfc*.  judged  between  Borret  and  Boyes.] 

veral  reafons  {  id,  Becaufe  the  plea  is  true ;  for  there  is  fuch  a  record  as  the  defendant  pleaded,  though 
the  plaintiff  confefled  and  avoided  it,  and  it  is  not  tike  to  where  it  is  utterly  f^lfe,  as  when  one  pieadt 
Be  unques  executor,  ne  ungues  admini/ler  as  execucor,  &c.  which  pica  lying  in  his  own  knowledge  to  bs 
utterly  falfe,  is  the  caufe  that  in  i'uch  cafe  the  judgment  is  de  bonis  propriis,  &c.>  S.  P.  by  UytTp 
Mo.  70.  pi.  1 83.  TrIn.  6  Eliz. 

[7.  If  a  man  recovers  damages  again/tan  executor  or  adminiftrator 

in  an  a£lion  of  covehant  againft  him,  upon  a  breach  of  covenant 

by  teftator^  the  judgment  fliall  be  de  bonis  teftatoris  only,  bc- 

t  388  ]    caufe  he  could  not  have  prevented  it,  and  here  the  duty  is  recovered 

all  in  damages.    M.  37  El.  B.  R-  ^reedperCur.  between  Holt 

AND  HORE.] 

[8.  So  the  judgment  fhnll  be  de  bonis  teftatoris  only,  though 
tlie  covenant  ivas  broken  by  the  executor  or  adminiflrator  himfelf  i 
becaufe  all  the  duty  is  to  be  recovered  in  damages  in  this  action. 
Held  M.  37  El.    B.  R.    in  cafe  of  Holt  against  Hore.  D, 
15  El.  324.  34.  adjudged.  M.  21  Ja. 'B.  R.  "adjudged  in  writ  of 
•  Cro.  J.      err6r  between  *  Bridgman  and  Lightfoot.     And  judgment 
s^c/ad-^*   given  in  B,    De  bonis,  teftatoris  fi,  &c.  et  fi  non,  &c.    De  boais 
f^  ■,^—    ^  propriis  reverfed.     Where  the  cafe  was,  that  Icflee  for  years  of 
t  Fol.  932.  an  advowfon  granted  the  next  avoidance  f  to  B.  who  covenanted^ 
!       '    ^  that  if  he  would  grant  this  prefentment  to  any  one,  leflbr  ihould 
i^RoiKRcp.  ^^ve  the  offer  and  rcfufal  of  *it ;  B.  dies,  and  his  executor  grants 
4i5*S.  c.    it  to  another,  without  any  offer  made  to  the  leflbr,  upon  which 
adjudged,      leflbr  brought  a£lion  of  covenant  againft  the  executor,  who  pleads 
deafly         "OH  concelFit,  and  this  is  found  againft  him,  and  damages  given, 

fra-ed. &c.  and  the  Court  thought  this  was  only  a  nonfeafance,^  and  no 

tjiob.i88.  jj£^  j^jj^^  j^y  ^j^g  executor.    Hob.  254.  between  J  Coi  lins  and 

s.  c.     i     Thoroughgood,    Adjudged  where  the  breach  was  for  want  of 

repararions  by  the  executor.] 
Hutt.  35.         [9-  In  aftion  of  debt  againft  an  executor  upon  obligation,  whereof 
S.  C.  re-      the  condition  w?.sfor  performance  of  covenants,,  and  a  breach  af- 
H  V^  T      fig'icd  in  doing  of  a  thing  by  the  executor  agninfi  the  covenant,  and 
pi.  363.       this  found  againft  the  executor,  tliough  the  breach  of  die  oWi- 
i»«  ^»  gation  was  by  the  executor  liimfLlf,  yet  judgment  fliall  be  dc 

bonis  teftatoris  only.    Adjudged  Hob.  362.  Trin«  17  Jac.    Cas- 

TILLION  AGAINST  SAUTil.^ 

"10.  Where 


.  10*  Where  the  writ  is  in  the  detinet  only,  the  judgment  fliall  JWd.  fkp 
be^de  bonis  teilatoris-,  per  Curiam.  Hutt.  35.  Trin.  17  Jac.  la  ^|^*^e||f* 
cafe  of  Caftilion  v.  Smith.  Hia.  33  * 

Elii.  Rot. 
1143.    JofanfoQ  V.  Barker. 

1 1.  If  yW^w^/// be  given  in  debty  and  z  feu  fa.  hrought  againji  hit 
txecutoTy  ivho  pleads  that  he  nvas  not  executor^  nor  that  he  ever  admi^ 
nifleredf  &c.  and  it  is  found  agajnilhim,  yet  the  Court  agreed  that 
the  judgrHent  Jball  he  de  bonis  teflatcris  taut  urn  ,•  becaufe  the  execu- 
tion fhall  relate  to  the  judgment,  and  fcire  facias  is  to  know  why 
he  (hould  not  have  execution  of  the  firft  judgment,  -  and  this  ex- 
tends only  to  the  goods  of  the  teftator  ;  and  Moyle  Prothonotary 
faid,  it  was  ruled  fo  in  C.  B.  in  5  Jac.  Litt.  Rep.  53.  Mich.  3  Car. 
C.  B.  Anon. 

12.  In  covenant,   the  plaintiff  declared   againft   Chriftophcr  Bit  the  rr- 
Guyfe,  baronet,  for  that  he  (the  plaintiff)  granted  a  leafe  to  one  f^^ou*^"** 
Geo.  Harvey,  of  the  rcftory  of  Berkley,  for  60  years  after  the  ihatitfcenw 
d.etermlnation  of  a  leafe  then  in  being,  which  leafe  expired,  and  to  him,  that 
that  Harvey  covenanted   for  himfelf  and  his  ailigns  to  repair,  ation  befn" 
whofe  eflate  one  William  Guife  had  by  affignment,  &c.  who  made  by  biii  wai 
the  defen4ant  executor,  and  died,  and  that  the  chancel  was  out  ^^  ^' 

of  repair  in  the  time  of  the  teftator,  and  fince,  and  alfo  one  great  "^n  4e 
barn,  &c.  The  defendant,  as  to  not  repairing  the  chancel,  pleaded  whole  mat- 
that  the  plaintiff  did  jiot  leafe  it  to  Harvey,  and  thereupon  they  tcr  the 
were  at  iiTue ;  and  as  to  the  barn,  he  demurred,  and  the  plaintiff  ha?"  dc! 
had  a  verrlift  upon  the  iffue,  and  300I.  damages,   and  alio  200I.  dared  a- 
damages  for  not  repairing  the  barn,  if  judgment  fhould  be  againft  ^"'."^  ^^*  ' 
the  defendant  upon  a  demurrer ;  and  upon  arguing  the  demurrer,  as  caccutor 
it  was  infifted  for  the  defendant,  that  the  plaintifl^'was  miftaken  in  though  ia 
the  aft  ion,  for  it  was  brought  againft  the  defendant  in  his  own  right,  *^*  **2*"' 
when,  upon  the  plaintiiF*s  own  ftic whig,  it  *  ought  to  be  brought  no°*fana* 
againft  him   as   executor,  and  as  fuch,  and   not  otherwife,  he  med,  which 
ought  to  be  difcharged  ;  for  lu  is  not  liable  to  this  covenant,  but  J?  °"*.y 
in  refpe£l  of  aflets  of  the  teftator,  and  therefore  the  judgment  the  piVm- 
againft  him  fliould  be  de  bonis  tcftatorls,  and  fo  it  was  adjudged,  tiffs  might 
and  that  this  objeftion  was  as  well  to  the  veiniifl:,  as  to  the  de-  J^  ^. 
murrcr.  Nclf.  Abr.  174,  175.  pi.  16.  cites  i  Saund.  iii.  [Mich,  judgment  ' 

19  Car.  2.  pi.  17. J    Dean  and  Chapter  of  Briftol  v.  Guife.  for  their  da- 

mages de 

bonis  tcftatorison  ihis  decbra.ion,  but  it  was  not  moved.    There  was  alfo  another  exception  to  the  de- 
chratjoiiy  viz.  criac  a  que  eiUce  could  not  be  pleaded  of  J  term^  and  cites  Cro.  23  EIiz.  21. 

13.111  debt  upon  an  obligation  againft  an  executor, Judgment  was 
hy  default,  and  becaufe  the  bond  had  been  a  long  time  itvpaid,  it  was 
moved  that  the  damages  m'ght  be  increafd  by  the  Court  under  a  • 
notion  of  cojlsy  as  the  pr^ldlice  was  agreed  to  be  ufed ;  but  Holt 
Cb.  J.,  faid,  that  the  damages  are  to  be  adjudged  againft  the  execu- 
tor out  of  the  eflate  of  the  tejlator,  but  judgmentyir  cdjIs  ought  to  be 
cut  of  the  eflate  of  the  teflatorft  tantum,  ft  non^  de  bcms  propriis,  and 
it  would  be  hard  to  charge  the  executor  in  damages  under  the  title 
of  cofts  fot  the  time  in  which  the  bond  was  ehpfed  in  the  life  of 

6  the 
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the  teftatoTj  hni  Ke  feemcd  to  incline  that  it'  (hall  be  fo  for  die 
time  in  which  the  bond  was  unpaid  after  the  death  of  the  teftator  ; 
but  upon  examinjition  it  was  faid  that  the  judgment  was  entered, 
and  then  per  Cur.  it  is  too  late,  and  fo  nothing  was  done. 
Skin.  561.  pi.  8.  Mich,  6  W.  &  M.  in  B.  R.  Rolfton  ▼.  Main. 

.  14.  Ltffie  covenanted  to  repair  and  dies,  and  his  executor  qfign^ 
id  over  his  ierm^  and  the  ajjignee  dies^  and  his  executor  fuffirs  thi 
premifes  to  he  out  of  repair.  Covenant  was  brought  againft  the  execu* 
tor  as  executor.  Judgment  (hall  be  de  bonis  teftatoris  only,  though 
lie  might  have  been  charged  as  qffignee.  i  Salk«  316.  pl«  25.  TdlU 
9  Ann.  B4  R*    Buckley  v.  Firk. 


[(E.  b)     Judgment.} 
Execution  of  it. 


t 


I.  T  F  an  execution  ijfues  to  thejberiffto  levy  the  debt  of  the goodi 

^  of  the  tejlatorj  if  executor  h^sjbld  the  goods  of  the  teftator  h* 

fire  the  writ  purchafed,  and  has  taken  money  and  other  goods  for  the 

fame  goodsy  the  fheriff  cannot  make  execution  of  his  proper  goods^ 

but  ought  to  return  it  to  the  court.     %  H.  6.  la*  admitted.     Om- 

tra  14  H.  4.  12.  b.  adjudged.] 

a*  Debt  againft  executors  who  plead plene  adminifiravitf  and  etffitf 

is  found  againft  them,  and  upon  this  judgment  was  given  of  the 

goods  of  the  deceafed,  and  upon  the  fi.  fa.  the  JIferiff'  returned  de* 

vqftaverunty  and  thereupon  capias  was  awarded  againft  the  execa* 

tor  where  no  capias  lies  at  iirft ;  quod  nota  by  award.    Br.  Exe* 

•  [jpo]  cutor,  pi.  8.  cites  a  H..6.  12. 

Ibid,  citts  3.  If  in  Banco  a  judgment  is  given  againft  executors  to  recoyer 
JS'bo*'*  *  ^^^^  ^  ^^"^  teftatoris,  and  thereupon  a  fieri  facias  iflues,  and  the 
3  Jo.  417 '  ft^nff^  returns  nulla  bona,  upon  which  an  entry  is  made  in  the  roll 
faid  to  be  quod  teflatum  eft,  that  the  executors  have  fold  feveral  goods  of  the 
A'^Vpct-  *  ^^'^^^^^J  *'^^  converted  tlie  money  to  their  own  ufe,  upon  which 
tifer»  iave  ^  ^^it  is  awarded  to  inquire  what  goods  were  wafted,  and  the 
tiMkt  tbe  ex-  ftieriff  returns  an  inquifition,  by  which  it  was  found  tluit  feveral 
S  Wre  ^^  goo^s  of  ^he  teftator  to  the  value  of  the  debt  were  wafted  by  the 
fftcits  were  executors,  and  thereupon  a  fcire  facias  to  (hew  caufe  why  execu- 
""tirt)^^  tion  fliould  not  be  of  their  own  goods,  and  upon  two  nihils  cxccu- 
25^j^^„.  tion  is  awarded ;  this  is  erroneous,  for  though  the  inquifition  is 
led,  andap.  falfe  the  parties  are  without  remedy,  and  it  might  be  niifchievoas 
on  a  refpon.  to  executors  who  might  not  have  notice,  the  adion  fometimes  bfr- 
judemenr'  ^"8  brought  in  a  foreign  county.  Adjudged  in  B.  R.  upon  a  writ 
^ven  de  bo-  of  error  in  redditione  executionis  only,  and  the  execution  reverie 
aiijpropriis,  ed,  but  judgment  ftood.     c  Rep.  32.  HilL  45  Eliz.    Pcttifcr's 

and  upon  •         Jv  •'rx  1   -. 

writ  ofer-     cafe.    3  Danv.  404.  pi.  2. 

tot  affirmed  by  the  whole  Court,  and  faid,  admitdag  Petdfer*t  cafe  law,  which  Acy  neither  abtbloielf 
affirmed  nor  difAfiirmed,  yet  thU  cafe  ft;:nds  on  good  reafoa.  In  Petd/er^s  cafe  the  judgmeAt  wai  oa 
nihil  returned,  but  here  was  warning  returned  and  an  appearance,  and  the  paitka  might  have  pleaded  tliey 
liad  not  wafted, the  goods,  fo  that  if  there  was  anr  prejudice»it  washy  their  own  default  in  not  uavulof 
the  waftej  and  the  Court  advifci]  the  clerks  to  uCe  this  courfe  herufter,  at  a  good  and  legal  courfe  m 
the  expedition  of  jttilicc  aad  excgutioa*  ■  ■  1  Cw^  Cv«  $x$t  %%^»  S^J*  $•  C  idjvdjedi  'isd  ^^ 
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difieitd  from  PeUifer's^  and  Tide  Glbfon  and  Brook,  Cro*  Efis.  859.  0«.  I4S«  X33.  [Ja^iaes  r» 
CSolUas].  Lit.  R^p*  47*  [Archer  v.  Dalbye].  Palm.  2S0.  t^'^^ther  ▼.  ThiaoJ.  2  Sid.  103,  ij^. 
[Pitcher  ▼.  Wolfton].  Sty.  56^  57.  Skin*  1S5,  86.  [Bird  v.  HuriibnJ. 

4*  But  if  judgment  is  given  againft  executors,  and  upon  a  fi. 
fa.  nulla  bona  returned,  the  plaintiff  may  have  a  fpecial  writ  of 
fieri  facias  to  levy  the  debts  of  the  goods  of  the  dcceafed,  &  fi  tibi 
conftare  poterit,  that  the  executors  have  wafled  the  goods,  then 
dc  bonis  propriis,  which  is  agreeable  with  law  and  reafon  ;  for  if 
the  iheriff  makes  a  falfe  return,  the  parties  may  have  remedy  by 
adion.  Per  Curiam.  3  Danv.404.  pi.  3.  cites  5  Rep.  32.  in 
Pettifer's  cafe. 

5.  Delft  againft  an  adminiftrator,  who  pleaded  that  before  the  ac^ 
iion  brought  the  adminift ration  was  revoked  and  granted  to  another^  he 
having  then  ajfets  in  his  hands  to  the  value  of  260  /,  nvhich  he  had  de^ 
Uveredover  to  the  new  adminiftrator.  The  plaintiff  replied ^  that  it 
was  done  hj  fraud  and  co^nny  upon  which  they  were  at  iffue,  and 
fo  it  wasfoundy  and  thereupon  the  plaintiff  had  judgment'  to  reco-  • 
vcr  the  debt  dc  bonis  tcftatoris.  It  was  affigned  for  error,  that 
the  judgment  ought  not  to  be  abfolute  de  bonis  tcftatoris  on- 
Iv,  but  conditional,  fi  tantum,  &c.  but  the  whole  Court  difallow- 
«1  of  this  6rror  very  much,  and  all  held  clearly  that  the  judgment 
abfolutely  given  was  good,  and  they  were  not  conilrained  in  this 
cafe  to  give  a  judgment  conditional,  and  afErmed  the  judgment. 
Bulft.  i8j.  Pafch.  10  Jac.     Morgan  v.  Soke. 

(F.  b)     In  what  Cafes  it  fhall  be  de  Bonis  Tcfta- 
toris if  he  has,  fi  non,  de  Bonis  propriis. 

£x,   T  N  debt  againft  baron  and  feme  executor  in  right  of  the  feme j  if 
-*   plaintiff  recovers,  -^nd.Jheriff  returns  that  the  baron  has  con ^ 
verted  the  goods,  the  plaintiff  Ihall  have  execution  de  bonis  pro- 
priis of  the  baron.     18  H.  6.'  4.  b.] 

[2.  Upon  a  judgment  againft  executor  to  recover  of  the  goods  •  Orlg.  ?• 
of  teftator,  lijhertff  returns  that  the  goods  are  *  epigned^  the  judg-  ^^^,^^f}*^ 
xntnt  fiiall  be  of  his  proper  goods.     9  H.  6.  57.  b.  Curia.]  cut3r,pi.i4« 

cites  S.  C. 
Br.  Retorn  de  Briefs,  pi.  8.  cites  S.  C. 
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[3-.  So  if  he  returns  iiai  they  are  wajled.  11  H.  6.  x6.  35.  b.]        Soijthc 
[4.  Upon  judgment  of  the  goods  of  the  deceafed,  if  xhtfierlff  Jj^ns^thlt 
returns  that. he  hadfo  much  ajfets  but  has  wajied  them-,  upon  this  re-  before  the 
;rurn  the  judgment  fliall  be  of  the  goods  of  the  deceafed  if  he  has,  wming  of 

^-j.  j^  u      •  '•  TJ  -1  the  writ, 

not  dc  boms  propriis.     x  i  H.  4.  70.J  theyfoW 

ihe  goods  for  certun  money,  which  they  took  to  their  own  ufe ;  ^uod  noU.    Br.  £xecucjoo,  pi.  j6« 
cites  S.  C.  S.  Pi  Br.  Executors,  pi.  56.  cites  S.  C. 

^5.  But  fee  2  H.  6.  12.  b.  a  capias  awarded  upon  fuch  return, 
and  fo  judgment  abfolute  of  his  proper  goods.     1 1  H.  6.  7.  b.  J 

< 
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[6.  XJipoti/nIfy  admimjfered  pleaded,  if  20  /.  affets  arefinniy  afrf 
judgment  upon  it,  and  thtjhetiff  returns  that  he  bos  not  affets  in  Us 
bcdliiu'uky  judgment  fhallbe  de  bonis  teilatoris  fi,  &c.  ilnon,  de 
bonis  propriis.    9  H.  6^  9.  b.^ 

[7.  &o  if  he  returns  that  they  have  not  affets  vnthin  bis  bmbwiA 
prout  ei  con/fare  poterity  becaufe  it  appears  in  a  manner  that  the 
^oods  are  e/hignedy  the  judgment  (hall  be  to  recover  of  the  goods 
of  the  deCeafedy  and  fi  vicecomiti  conftare  poterit  that  they  aft 
ellaigned,  de  bonis  proprHs.  9  H.  6*  58.] 

[8.  If  the  ftierifF  return  thai  be  has  nothing  of  the  goods  of  tkede" 
ceafedy  upon  ^fuggejlion  made  by  the  plaintiff  thai  he  has  aliened  the 
aflcts,  he  fliall  \i2iytfpecittl  wr/V,  fcilicet,  fi  ita  fit  to  make  execution 
of  his  proper  goods.   1 1  H.  6.  8.  35.  b.] 

[9.  If  a  man  rerovei's  debt  and  damages  againjl  an  eiitcut&r  he  ihall 
Tecover  damages  de  bonis  teftatoris  fi,  &c.  fi  non,  de  bonis  .pro- 
'priis.  8  Rep.  134.  Ma.  Shipley^s  case,  dubitatur,  3  H.  ^5,] 

[ I (5.  In  an  a£lion  agamft  divers  exeeuiorSy  \i  one. plead  me  unques 

'Executory  and  the  others  plead  fully  adminifteredy  Or  fuch  -lilfcc,  and 

fmx^n^   ^  this  is  fotir.d  againd  them,  the  judgment  (haH  be  of  the  goods  of 

*  Fol.  933.  t;he  dead  ogainfi  all  if  they  havoy  Ji  non  *  de  bonis  propriis  againft  tim 

*'  '~^     -^  who^pleadid  ne  unques  executory  isfc.     Contra  11  H.  6»  37- b.] 

^  [ 1 1.  In  an  a£lion  of  debt  againft  an  executor,  if  the  defendant 

appears  at  the  return  ofthefummons  and  makes  defenety  et  nihil  dirit  in 

barramy  by  which  judgment  is  given  againft  him  by  nihil  dicit,  the 

judgment  (hall  be  as  to  the  danuiges  and  cofls  de  bonis  teftatoris,  fi, 

&c.  &  fl  non,  de  bonis  propriis.  Hill.  14  Car.  B.  R.  adjudged 

yer  Cur.  between  Mounson  and  BoUIin  in  uttit  of  error  upO» 

filch  judgment  in  Bank,  for  this  is  the  ufual  courfe  intratur.]} 

Cro.C.519.       [12.  If  the  executor  comes  at  the  ftrft,  fcilicet,  at  the  return  if 

'26*°'!*     'the  fummonsy  and  acknowledges  the  /7^/i9»,  yet  judgment  fhallbe 

».  c.  ad- '    piven  againft  him  as  to  the  damages  and  cofls  de  bonis  teftatoris,  fi, 

judged.        &c.    &  f\  non,  de  bonis  propriis.     Held  per  Bramftcn,  Hill^ 

14  Car*  in  the  faid  cafe  of  Mounson  against  Boitrke.] 

[13.  If  tlic  executor  at  the  firft  day,  fcHicet,  at  the  return  f  tbi 
fummonSy  acknowledges  the  a^iouy  and  faith  that  he  has  no  affets y  the 
judgment  Ihall  be  for  cofls  and  damages  dhly  dfe  bonis  teftatoris,  jT 
it  be  true.     Held  per  Bramfton  ih  the  fa:kl*Cafe»3 

[(4.  If  the  executor,  comes  at  the  return  of  the  fumnwns  and 

pleads  that  he  has  been  always  ready,  and  yet  is,  and  this  is  truey  the 

judgmait  (hall  be  only  de  bonis  teftatdris  for  eofis  and  iafsmgts^ 

rtt  Btamfton  in  the  faid  cafe  of  Mounson  against  Bouhne.] 

This  U  to         [15.  In  an  a£tion  againft  executor  or  admkiiftrktdr,  if  defaicl» 

feeondcr-      ^^^  pleads  fte  unques  executory  ne  unques  adndn^ered  as  eMoaOm^ 

theimmedU  ^"^  ^^^  found  againft  him,  the  judgment  (ball  be  de  bonis 'tofta^ 

■teexecu-    tOTis  &,  &c.  fi  Hoiiy  de  boois  pTopriis  fot  Yiisfalfepba*'} 

tordkip  of  .^ 

the  defendant  it  denied^  for  if  A.  makes  B.  executor,  aod  B.  dying  makes  C.  ekecutor,  nov  if  C  fe 
fued  f  for  A.*s  debt  as  esecuior  to  B.  executor  of  A.  and  be  denies  that  B.  was  escecotor  of  A.  wttdi  by 
conffqueoce  i^  a  ^nial  of  bU  being  now  executor  of  A.  yet  if  on  trial  it  be  agaiifil  him,  hit  eiro-coo^ 
ihatl  not  be  liable  to  this  debt,  becaule  be  might  polfibly  not  kftOW  \»  whom  his  ttftitDr  m  accM» 
Went.  Off.  Ex.  1S7.  ' 

^^^^    ^        6  '  ■    1x6.  Aa 


tt^-  But  if  '^  mnn  recovers' deh  or  damagts  agalnft  the  tefiator^ 
and  after  fues  zfcire  facias  againft  the  executor  or  adtmuifirator^  who 
pleads  ne  unques  executor,  ne  uoques  adminiftcred  as  executor, 
and  this  is  found  againft  htm,  yet  the  judgment  fhall  be  only  de 
bonis  teftatoris,  becaafc  he  prays  in  the  writ  of  fcire  facias  to  have 
execution  of  the  goods  of  the  teflator^  and  therefore  againft  his  prayer 
he  fhaH  not  have  execution  of  his  proper  goods.  Mich.  3  Car.  B. 
adjudged  per  Cur*    Waldron  against  BERRt.] 

]  7.  Debt  agginft  executor  who  pleaded  plene  adimmfiravlty  and  the 
jnrjfotsnd  aJetSy  and  the  flferij^  returned  thefi.fa,  mhily  by  which 
Upon  argument  it  was  agreed  per  Pafton  and  Babbington,  that^^ 
cud  fi^fa^Jhall  iffue  again  of  the  goods  of  the  deceafed^  cmd  ft  cofiftare 
Jvterit  that  the  goods  are  e/higned^  then  de  boms  propriis^  and  io  (hall 
not  have  fi.  fa.  de  bonis  propriis  at  firft,  as  the  plaintiff  prayed  ; 
quod  nota  bene*     Br.  Executor^  pi.  1 1.  cites  9  H.  6.  9. 

it.  It  (eems  bv  the  opinion  of  the  Court,  diat  if  executors  are  Br.  Retom 
impleaded,  thtyfballhe  charged  of  Jitch  goods  as  they  had  the  day  of  the  <*«  Brief, 
"Writ  purchafid^  and  if  they  fell  before  judgment  y  they  fhaU  he  charged  ^l^\  ^"* 
of  their  proper  goods i  out  it  is  faid  there,  that  a  faie  after  judgment 
IS  not  good.    Br.  Executor,  pi.  14.  cites  9  H.  6.  57. 

19;  Fufa.  ageinfi  executors  upon  a  judgment  againft  them  ;  the 
fieriff  returned  that  the  executors  have  fold  the  goods  of  the  deceafed  and 
converted  them  to  ibsAX  o^n  vXty  by  which  \S\ic6,  fci.  fa.  &c.  debo^ 
ixis propriis  /  qiiod  nota.  Br.  Executors,  pi*  7 1  •  cites  1 9  H^  6. 49, 50. 
20.  Debt  agMff/t  two  executors^  one  ^  them  appeared  and  confeffed 
the  aBian,  and  the  other  made  default f  and  judg?nent  given  to  recover 
de  bonis  ^the  teflator  in  both  their  bands j  and  to  the  fame  efTefb  i£- 
Vaed  %  fi.  fa.  againfl  both  i  ^ii/tfherijf  returned  that  they  bad  then 
mulla  bonoy  isfc,  but  that  he  that  made  default  hnd  goods  of  tlje  tejla^ 
$or  to  the  value  of  the  debty  but  bad  noafled  them  ante  receptiohe  brevisy 
f^c.  prout  fbi  conflabaty  and  upon  this  return  a  fcire  facias  iflued 
againft  him  alone,  and  upon  fcire  £eci  returned  execution  was 
'awarded  againft  him  only  of  his  own  proper  goods.  D.  2io.  a. 
pi.  23.  cites  Pafch.  4  H.  8. 

a  I.  Debt  vr2s  againft  executors  upon  an  ohligationy  which  wvL%y  Dal.* 7^9*  pi. 
ibat  if  the  teflator  or  bis  executor  at  Mich,  every  year  during  the  life  of  ^'  ^- ^' 
the  Migee  delivered  to' the  obligee  a  load  of  dungy  that  then^  &c.  the  verbis. 
defendants  pleaded  that  they  and  their  teflator  had  performedy  and 
Jbewed  honvy  ^hich  -wv^  fouttd  again/l  them.  Dyer  held,  that  for  this 
falfe  plea  of  the  executors  judgment  fhould  be  againft  them  de  bo- 
nis propriis.     Mo.  69,  70.  pi.  188.  Trin.  6  EI12.     Anon. 

22.  W.  brought  debt  againft  R.  as  executor,  and  IxsA  judgmeta 
de  -bonis  tejlatorisy  and  a  fi.  fa.  was  awarded.  TlkC  (heritf  returns 
tiulla  bona,  whereupon  the  plaintiff furmifed  that  tl^  defendant  had 
^wqfled  the  goodsy  and  prayed  a  fci.  fa.  againft  Iiim,  to  (hew  caufe 
why  he  ihould  not  have  execution  de  bonis  prot^riis^  It  was  awarded 
that  he  ihould  have  no  fuch  exec\xxA(m  till  thefts Jf  had  ntumed 
et  devaftavit.    Noy,  7.     Williams  v.  Roberts. 

23.  The  plaintij^  recovered  a  judgment  againfl  the  executor  for  60 1. 
iie  boms  teSJtatoriiy  and  6Lfr  damages y  isffi  nofiy  btc.  de  b^nis  pro* 
frits ,  and  upon  ^fl.fa*  the fher'iff  returned  nulla  bona*  Afterwards, 

II   £  2  wfc« 


.  upon  a  teflaium  that  the  executor  had  ajfets  in  X«  which  he  had  ^oajiedf 
afpeciatfi.fa.  ^vas  aivarded  to  the  flier  iff,  who  returned  an  inqtafi" 
tiTH  that  he  had  affets  the  day  of  the  writ  purchafed  and  hod  ^ix^ed 
them.  *  Upon  demurrer  it  was  rcfoived  that  this  return  and  inqui- 
(ition  by  the  flierifF  fliali  not  conclude  him,  but  that  he  may  ^veli 
traverfe  it,  becaufe  othcrwife  he  fliould  be  without  remedy ;  for 
he  cannot  have  an  aclion  againft  the  flierifFy  becaufe  he  returned 
nothing  but  what  was  found  by  the  jury»  and  an  attaint  lies  not 
becaufe  it  is  only  an  inqued  of  office,  and  he  is  brought  in  by  fci. 
.  fa.  to  anfwer,  and  other  anfwer  he  cannot  have.  Cro.  £•  859* 
pL  30.  Mich.  43  ft  44  Eliz.  C.  B.     Gybfon  v.  Brook. 

24-  If  on  a  judgment  agaitift  executors  tkejherif  returns  nulla  hona^ 
feV^  upon  the  fcire  facias ,  the  plaintiff  may  have  a  fpecial  writ  of 
fieri  facias,  viz.  that  the  flieri^'  levy  the  debt  of  the  goods  of  the 
teftator,  et  fi  fibi  conftare  potcrit  that  the  executors  have  nvajiedthe 
.  g^^i  then  de  bonis  propriis.     5  Rep.  32.  HilL  45  Eliz.  B.  R* 

Pcttifer's  cafe. 

25.  The  tefiator  got  judgment  in  debt  and  died,  and  his  executor 
acknowledged fatisfaSlion  \  afterwards  the  judgment  was  reverfed, 
aful  rejlitutuai  awarded  de  bonis  icjlaioris,  {5*  Ji  non,  C5V.  de  boms 
propriis.  '  Ley  Ch.  J.  faid,  that  it  is  a  mifchievous  cafe  both  ways ; 
for  if  it  fliall  be  de  bonis  teftatoris  tantum,  then  he  who  paid  the 
money  upon  the  erroneous  judgment  fliall  not  perchance  have 
reftitution,  viz.  if  the  executor  has  not  affets.  But  if  it  fliouId  be 
the  other  way  de  bonis  propriis,  then  the  executor  is  at  great  * 
mifchief ;  becaufe  in  fuch  cafe  when  he  recovers  it  is  aflets  to 
other  debts,  and  liable,  fo  long  as  the  judgment  remains  in  force, 
to  pay  it;  and  when  he  has  paid,  if  the  judgment  be  teverfed,  and 
he  has  no  other  aflets  to  pay,  that  he  fliall  make  reftitution  of  his 
own  goods.  2  Roll.  Rep.  400.  Mich.  2rjac.  B.  K.  Nelfon  v. 
Powell. 

26.  Executor  of  land  for  a  term,  where  the  teftator  had  cove* 
hanted  to  repair  during  the  term,  -^i^fued  for  not  repcdring  in  the 
time  of  the  executory  and  found  againft  him,  the  judgment  fliall  be 
de  bonis  teftatoris  de  damnis,  fi  habet ;  if  not  for  the  cofts  of  fuit 
de  bonis  propriis  ;  but  where  an  executor  pleads  ne  unques  executor^ 
or  afalfe  reieafe  made  to  himfelf  and  it  is  found  againft  him,  where 
the  king  has  a  fine,  in  thcfe  two  cafes  only  the  judgment  flialllx 
de  bonis  teftatoris  fl  habet,  if  not,  for  the  whole  de  bonis  pro- 
priis, in  odium  fpoliatoresl     Jenk.  320.  pi.  23. 

27.  In  debt  agahijl  executors'^  if  the  plaifitijf  had  judgment  agennfi 
the  defendant  audfued  a  levari  fdcias  de  bonis  ttjiatorisy  and  tlie  flie- 
rifF thereupon  returns  a  devajta^ity  the  better  form  is  upon  that  to 
award  ^fci.fa.  againft  the  executors  before  afi.fa.Jhall  ifue  of  their 
own  goods ;  for  that  writ  of  execution  is  warranted  by  the  6rft  judg- 
ment, which  was  of  the  goods  of  the  deceafed  only.  Per  Hutton 
J.  but  he  faid,  that  if  there  be  ifliied  a  fi.  fa.  de  bonis  teftatoris  ii 
habuerint  &  fi  devaftaverint  de  bonis  propriis,  then  he  would  agree 
that  thereupon  fhall  ifTue  a  capias  ad  fatisfacicndum  againft  the 
executors.  Hctl.  no*  Trin.  4  Car.  C.B.  Thompfon  v.Thomp- 
fon* 

8  •  28*  Scire 
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-  28*  Scin  facias  again/l  an  executor^  wifi  aJLfa*  to  levy  ike  dekt 
and  damages  de  bonis  teftatorisji  tanfy  i^  Jt  nouy  then  the  damages  de 
honis  propriis,     'Thcjherjff'  returned  that  the  exeador  had  nulla  hona^  . 
hut  that  he  had  levied  the  damages  de  honis  tejtatoris;  whereupon  if» 
fucd  another  fi.  fa.  fuggefting  a  deva(lavic>  and  the  flierifF  return- 
ed that  he  had  wafted,  &c.  which  being  ti^verfed  the  plaintifF 
had  a  verdidi,  but  the  judgment  was  Rayed  per  tot.  Cur.  for  the 
return  upon  the  firft  writ  was  naught,  becaufe  ^he  goods  of  the  . 
teftator  ought  to  be  charged  with  the  debt,  and  not  with  the  da* 
mages,  unlefs  there  are  fufficient  to  anfwer  both  ;  but  the  damages 
are  to  be  levied  ou  the  goods  of  the  executor  for  the  delay  ;  and 
though  the  trial  and  verdid  be  upon  the  return  of  the  fecond  writ,    [  394  ] 
and  the  firft  admitted  good  and  accepted  by  the  plaintiff,  and 
that  it  is  for  defendant's  advantage  to, have  the  cofts  levied  of  the 
teftator's  goods,  yet  all  the  proceedings  upon  the  fecond  writ  be- 
ing founded  upon  the  return  of  the  firft,  and  that  being  naught,  .  - 
all  the  reft  is  likewife  naught.  •  Lev.  7.  Mich.  12  Car.  2.  13.  R. 

Heme  v 

29-  In  debt  againft  executors  ///  the  detinet  only^  there  can  he  ni 
judgment  de  bonis  tejiatoris  by  reafon  of  the  deva/lavity  nor  de  honis  prtH 
priisy  becaufe  in  the  detinet  only.     3  Keb.  463.  pU  42*  Pafclu 
27  Car*  2.  B.  R.,   Hinchman  v.  Kendal. 


(G.  b)  Judgment  [againft  Executors,  in  what  Cafes]. 

de  Bonis  propriis. 

I.   T^EBTin  the  detinet  againjf  adminiJlratorSy  who  by  deed  indented 
"^-^  had  retained  the  plaintiff  to  befervant  to  the  intejlatefor  100 
marks  per  ann*  the  plaintifF  fhall  recover  againft  the  defendant  by 
reafon  of  his  own  deed,  notwithftanding  that  as  to  the  intejlate  it 
was  hut  a  ftmple  contraEl^  &c.  and  fo  he  recovered  by  judgment 
and  had  elegit.  Q^od  mirum  !  Br.  Elegit,  pi.  4.  cites  46  E.  3.  10. 
•    2.  In  a£tion  brought  on  affumpfit  of  tejintor^  judgment  fhall  be  Cro.  E.  9?; 
of  the  tefator's  goods  ^  if  on  the  affumpftt  of  executor  of  the  goods  of  P^-  '?*  '^^' 
exemtor.    Per  Kemp  Secondary,  and  Wray  J-  held  that  it  fhould  Howell, 
be  de  bonis  propriis,  but  the  judgment  given  was  general.  Le.  94.  s.  c.  ad- 
pi.  121.  Hill.  30  Eliz.  B.  R.     Howel  v.  Trevanian.    .  Icn^  wi". 

that  the  judgment  be  affirmei^  for  it  was  a  good  anTunapfit,  and  he  (hail  be  charged  de  b^nis  propriis^ 
being  of  his  own  promife.  ■  S.  P.  on  a  writ  of  error  out  of  C.  B.  and  it  was  argued,  thai  upon 

an  aflumpfit  by  executor  judgment  always  is  de  bonis  propriis  ;  for  it  is  all  one  as  if  the  executor  had 
(iven  bond  for  the  money,  and  cites  S.  C.  an3  Cro.  £.  406.  and  ^Kep.  9  j.  and  by  Parker  Ch.  J« 
the  naming  him  executor  is  furpiuf^igc,  becaufe  ic  appears  on  the  face  of  the  record  that  the  demand 
%vaa  a  demand  againft  him  on  his  own  contract.  In  eifeA  the  forbearance  is  the  conftderation  of  this 
promife,  becaufe  without  forbearance  no  advantage  can  be  taken  of  it,  aAd  cited  10  W.  3.  Yard  v. 
£llard.  And  to  this  opinion  the  red  of  the  Court  inclined  j  fed  adjornatur.  10  Mod.  254.  T^riq* 
X3  Ann.   B.  R.     Johnfon  v.  Gardiner. 

And  it  is  all  one  as  if  he  had  given  bond  for  the  money.  Cro.  E.  406.  pi.  17.  Trin.  37  Blix*  B.  R. 
Wheeler  V.  Collier.  Mo.  519.  pi.  575.  S.  C.  but  the  Court  fcemed  to  be  divided,  via^  Fenjier 

and  Popham  that  it  ihould  be  de  bonis  teftatoris^  and  Gawdy  and  Clench  e  contra,  and  Kemp  fald^  that 
(0  are  ail  the  precedents* 

3.  The  plaintifF  recovered  again/l  the  defendant  as  executor  of  S, 
and  upon  a  fieri  facias  q  devajlavit  waf  refur/isd  s  and  upon  this  he 

F  f  3  prayed 
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prayed  an  ekgitj  &  habuit  de  ierrts  executoris.  Cm,  ^•2i6.  pi.  I2* 

Hill.  33  Eliz,  B.  R,  Mead  v.  Chcyncy. 
r      4.  Where  executor  or  adminiftrator  is  chtirged  on  bis  own  pro^ 

mifey  judgment  ihall  be  de  bonis  propriis  ;  for  it  it  his  own  a£L 

Le.  240.  pi.  323.  Mich.  32  &  33  Eliz.  in  Scacc. 
The  cafe  In  ^,  Debt  againil  an  exccutoryar  40 /.  who  f\tzdt6  pUne  aJmini^ 
U^^'dlbt'  Jl^^^''^i  ^^  ^^c  jury  Joi4Nd  that  he  had  ajfefs  to  the  value  of  20  A 
be  brought  sfid  datnoges  to  ^  L  adjudged  that  the  plaintiff  in  this  cafe  (hili  have 
againft  Jin  judgn^cnt  if  bonis  tefiaioris  as  to  the  20  /.  and  de  bonis  propriis  as  fa 
who  dkids  'thedamagesy  and  that  a  capias  ad  fatisfaciendum  lies  againft  him  for 
that  he  has  the  damages.  Neir.  Abr.  176.  pi.  8.  cites  Godb.  178.  pi.  250. 
fully  ad«i.   j^j^jj,  3  jac.  C.  B.    Newman  v.  Balingfton. 

niftercd,and  -^  ® 

it  is  found  that  he  has  affets  to  4c3l.  whereas  the  debt  is  60 1.  that  a  judgment  (hall  be  giiren  for  *  the 
60 1.  againd  tine  d«fendant,  and  iipen  that  judgnaeat,  if  more  aflcts  cone  aftor  la  the  cjwctttor*!  haads» 
the  plaintiff' ma;  have  a  fcite  facias. 

*[395] 

6.  Debt  upon  a  leafe  made  to  the  teftator^  and  an  oUtgation  fv 

perform  covenants  in  it^  the  breach  was  affigned  in  the  time  of  the 

executor  for  not  repairing  a  houje^  and  the  judgment  was,  quod  re* 

cuperet,  the  debt  de  bonis  teftatoris,  3cc.  &  fi  non,  &c.  tunc  de 

bonis  propriis.     Refolved,  the  executor  is  chargeable  in  debt  bv 

the  cbvenant  made  by  the  teftator^  aud  therefore  fhail  be  chaigea 

only  for  the  principal  with  the  goods  of  the  teflator,  and  hj  no  aB 

orfalfe  pleajballbe  be  charged  de  bonis  propriisy  but  where  he  pleads  tbt 

falfe  plea  of  m  unques  executor.   Cro.  J.  647.  pi.  15.  Mich,  30  Jac, 

B.  R.   Bull  V.  Wheeler. 

2  RolLRep.       7-  Judgmefit  againft  the  inteftatcy  and  upon  a  fcire  facias  agmn^ 

292.  s.  c.    1x18  adininTftratory  to  (hew  caufe  why  the  plaintiff  (hooid  not  have 

«cco    ng  y.  gj^ccution,  the  iheriff^  upoa  an  inquiiition,  returned  nulla  bona^ 

and  the  truth  was,  the  adminiftrator  had  goods  of  the  inteftate^  &c« 

but  that  he  kept  them  'fo  privately,  that  the  fhcriff  could  natfnd 

them  to  levy  the  debt,   &c.     It  was  the  opinion  of  Ley  Ch.  J.  and 

Doderidge,  contiu  to  Haughton  J.  that  an  aflion  on  the  cafe  upon 

this  matter  will  He  againft  the  adminiftrator;   but  adjomatur* 

Godb.  285.  pi.  408.  Pafch.  21  Jac.  B.  R.  Tates  v.  Alexander. 

8.  In  action  of  covenant  for  breach  of  covenant  face  teftaUrU 
deathy  judgment  muft  be,  as  it  feems,  againft  executor's  own  goods* 
Went.  Off.  Ex.  194. 
15aund.>o6.  9-  Upon  2.  feri  facias  to  levy  a  debt  recovered  againfl  an  executor^, 
S.  C.  ad-  t\\c  fberiff  returned  nulla  bona  ;  whereupon,  after  a  teflatumy  &c.  n 
tfc?phintiff  ^*''*'^  ^^'  awarded  to  ihefherijf  to  inquire j  ^c  tuho  returned^  that 
have  cxccu-  goods  to  thc  valuf  of  the  debt  came  to  the  executor^ s  hands^  isf  elongavity 
tion  de  bo-  ^^^^Jidit  difpcfutt  l3f  ad  proprium  ufumfuum  convertit  s  aad  iju€  was 
^^^1%.  taken  by  the  party,  who  came  in  upon  a  fcire  facias,  quod  noo 
p».  ^S.c.  clongavit,  &c.  and  the  yxxj found  for  the  plaintiff;  and  it  was 
*^"*J«***^  moved  by  Sanders,  in  arreit  of  judgment,  that  there  was  no 
r-^Ke^.  proper  iffue,  neither  did  it  appear  that  there  was  any  devaftarit; 
4«9.  r»-  34-  for  the  executor  may  eloign  and  fell  the  goods ;  therefore  thc  re- 
S.  c.  and  ^^j.j^  j^^  jfl-^g  ought  to  huvc  \ittu  quod  devaftavit.  Scd  uon  allo- 
» theVe-'  catur,  for  this  tjotamounts  \  and  the  precedents  arc  fo  |  as  if  is 
Icniant't  a  good  Warrant  for  a  capias  in  wttheraam^  when  tlK  ttntnf  i«* 
<««ii«it  turns. 


hinis,  that  the  defeadant  in  tb^  repkvin  hath  eloigned  the  beafts ;  to  take  fuch 
fo  the  executor  ought  to  be  charged  de  bonis  projMriis  upon  his  fo^J?**?  u. 
return.  Vent.  20.  Pafch.  21  Car.  a*  B.  R.    Merchant  v.  Driver.  bavctiJcai 

iflue  that  he 
had  not  goods  to  the  value,  or  that  he  had  paid  any  fpecial  debt,  and  the  tnqulfitioo  that  he  had  eloign- 
ed and  coitferted  to  fan  own  ufc  is  a  foflkjent  inqueft  without  the  word  dcvaAavit,  and  judgment  few  the 
platntiflF.—— —Vent.  221.  Trin.  24  Car.  i.  B.  R.  incase  of  Blackahobs  ▼.  Harkis.  S,  F. 
Bak.  Ch.  J.  laid,  that  aaclently  when  the  ihieriff  returned  a  deraftavic  nrhich  was  not  found  by  inquiii- 
tion,  and  to  which  there  was  no  aniwery  It  w  ts  nece/lary  to  infeit  the  word  devaftavit.  But  othcrwi(e 
on  a  recam  upon  this  fpecial  vrric ;  fot  if  the  cafe  be  that  he  hnd  not  wafted  the  goods,  but  only  eloigned 
tbcoi  61  as  the  ihe?i0' Cjuxnot  come  at  them,  the  executor  is  chargeable  upon  this  writ,  and  this  return 
aafwera  the  writ.  ■  z  Saund.  40%.  Biackmore  v.  Mcfcer.  S.  C.  adjudged  for  the  plaintiff.         ■ 

3  Keb.  6x.  pi.  49.  S.  C.  adjudged  for  the  pUintiff*. 

ID.  Although  an  admintftrator  or  executor,  after  the  death  of 
the  teftatorj  may  waive  the  occupation  of  a  term^  and  then  they  fhall 
be  chargeable  no  farther  than  they  have  affets ;  yet  if  they  do  pojfefi 
the  term  J  theyjball  he  chargeable  fot  the  rent  de  bonis  propriiSy  if  it 
incurs  in  thetr  onun  tifnes.  Freem.  Rep.  172.  in  pi.  183.  Trin. 
1674.  C.  B.    Sackville  v.  Evans.  [  396  ] 

11,  In  ajfum^  the  plaintiiF  declared^  that  the  sntejiate  was  in-  s*c'*h^* 
debted  to  him,  and  that  the  adminifiraior,  in  conjideration  thaty  at  his  court  faid, 
reque/tj  the  plaintiff  had  accounted  with  him  y  whereupon  there  appeared  that  after* 
to  be  fo  much  due^  and  the  defendant  promt  fed  to  pay  it  s  and  the  plain'-  ^^1*^  ^l 
tiff  bad  a  verdict  and  judgment  to  recover  de  boms  proprtts^  which  was  an  exprefs 
afligned  for  error,  but  refolved  that  it  was  not ;  for  the  plaintiff  promife. 
was  not  bound  to  account  ^t-ith  the  executor,  and  his  doing  it  was  J??[  ^^^  .- 
at  the  executor's  requeft.    And  per  Hale,  though  a  bare  account  upon  the 
will  not  bind  an  executor  to  pay  de  bonis  propriis,  yet  a  promife  evidence 
on  confideration  of  forbearance  will,  and  the  cafe  here  is  all  one  \  ^1^^  JJ^ 
for  it  oyght  to  be  intended  that  an  exprefs  requeft  was  made  to  ae-  cberc  was 
count,  and  thereupon  an  exprefs  promife  to  pay,  otherwife  the  ^  intention 
evidence  would  not  maintain  the  declaration,  and  therefore  judg-  ^^J^'Jf  * 
ment  in  C.B.  was  affirmed,  per  tot.  Cur.    2  Lev.  X22.    Hill,  thedjebt, 
26  &  27  Car.  2.  B.  R.    Hawcs  v.  Smith.  •*  '^  ^ 

executor 
ftould  fay,  ftay  a  while  until  the  teftator's  eftate  is  come  in,  and  I  will  pay  you,  he  ihould  dir^d  the 
jbry  to  £nd  againft  the  plaintiff,  that  would  in  fuch  cafe  charge  an  executor  in  his  own  right.       1  ■ 
3  Keb.  336.  pi.  41.  S.  C.  adjudged  for  the  defendant. 

12.  Error  upon  a  judgment  in  C.  B.  where  judgfnent  was  given  S.  C.  cited 
ogainjl  Green  and  his  wije^  and  Brook  and  his  wife  ;  and  fcire  facias,  ^*    ^^g^* 
and  inquiry  granted  on  fuggeftion,  that  the  defendants,  being 
executors,  had  wafted ;  and  the  Jheriff  returne^^  that  Brook  and  hit 

ivfe  devqflaverunt ;  but  as  to  Green  and  his  wfcy  nothing  isfaidi 
and  upon  this  judgment  is  given  againft  Green  and  his  wife,  de 
bonid  teftatoris  ;  and  againft  Brook  and  his  wife,  de  bonis  tefta- 
toris  fi  tantum,  fi  non  de  bonis  propriis ;  upon  which  error  is 
brought  and  affignetl,  that  nothing  being  returned  as  to  Greett 
and  his  wife,  the  judgment  is  given  without  warrant,  and  the  wrjt 
not  being  executed  according  to  the  fuggeftion  of  it,  which  is  of 
a  joint  devaftavit,  and  the  feturn  being  only  of  a  devaftavit  by 
Brook  and  his  wife,  this  is  a  void  return  ;  as  a  verdi£l  is  void  that 
finds  but  part  of  the  ifliie,  and  fays  nothing  as  to  the  refidue  \  and 
though  it  was  objected  diat  this  is  a  n>if-*rcturn|  aided  by  tlie  fta-         , 
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tut^  of  jeofails,  and  i  Cro.  Eyres  and  Taunton's  cafe,  and  other 
cafes  cited  to  this  purpofe,  yet  the  Court  feemed  e  contra,  and 
that  there  was  no  warrant  to  give  judgment  upon  this  record 
'  againd  Green  and  his  wife  ;  and  therefore  judgment  againft  them 
not  good.  Skin.  571.  pi.  15.  Mich.  6W.8cM.  B.  R.  Brook 
Y.  Ellis. 

13.  Upon  a  return  of  a  devaflavity  execution  Ihall  be  dc  bonis 
propriisy  and  not  a  ccnditionai  oncy  and  it  is  never  otherwife  \  and 
the  reafon  isy  that  when  a  fieri  facias  goes,  it  is  de  bonis  teftatoris  ; 
and  if  the  fheriff  finds  no  goods  of  teftator,  and  is  fatisfied  of  a 
devaftavit,  he  cannot  execute  the  writ  of  the  goods  of  the  executor^ 
but  ought  to  return  the  truth,  a  devaftavit,  and  then  he  (hall  have 
power  to  make  execution  dc  bonis  propriis.  Per  Holt  Ch.  J. 
12  Mod.  412.  Trin.  12  W.  3.  in  cafe  of  Rook  v.  the  Sheriff  of 
Saliftifry.  ^ 

14.  If  two  arlhns  are  brought  againft  an  executor  of  100/. 
eachy  and  he  has  ajjcts  only  for  one^  and  he  pleads  plene  adminiflravit 
to  both  J  and  then  pays  off  one  ^  and  fuffers  the  other  to  go  by  default ^  he 
ihall  anfwer  de  bonis  propriis  for  it ;  per  Holt  Ch.  J.  1 2  Mod.  412. 
in  cafe  of  Rook  v-  the  Sheriff  of  Salifbury. 

15.  AndfoM  there  were  10  aHionsy  and  he  plead? plene  admi- 
niflravit to  all,  and  after  pay3  off  onc^  which  is  all  he  has,  and 
then  fuffers  ju(^gment  to  go  by  default,  he  Ihall  be  charged  with 
all  the  reft  de  bonis  propriis.    Per  HoJt  Ch.  J.   12  Mod.  412.    in 

r  'X<^1  1    ^^^^  °^  Rook  V.  the  Sheriff  of  Salifbury. 

Carth.  s  1 9  •  ^  ^-  ^Jf^^  fi^  years  covenanted  for  himfelfy  his  ei^ecutcrsy  and  affigns^ 
S.  C.  held  fQ  repair ;  the  leflbr  brought  an  aclion  of  covenant  againfl  the  admi^ 
^!^Ldf  ^*  niflratory  andfbe^ved  that  fat  us  de  ts*  inpramtffis  canie  to  the  defend' 
Raym.Rep.  fl/i/,  and  that  he  entered^  and  after  that  the  premifes  ivere  in  decay ^  and 
C53.  S.  C.  fjg  ^^j  „Q^  repaired  i  it  was  infiitcd,  that  this 'covenant  runs  with 
ingiy^!!^  the  land,  and  binds  the  aflignee,  and  that  the  defendant  was  ad- 
v/hcrcde.  niiniftrator,  and  that  where  he  anfwers  as  affignee,  the  judgment 
fcndant  is  againft  him  is  de  bonis  propriis  ;  but  where  he  anfwers  as  exe- 
evecatorr  ^w^o^j  ^^^^  judgment  againft  him  is  de  bonis  teftatoris,  though  the 
judgment  breach  be  in  his  own  time.  Judgment  nifi  for  the  plaintiff,  no 
^\^  T  ^^^^^^^  attending  on  the  other  fide,  i  Salk.  309.  Pafch.  1 2  W.  3, 
u^oHt,  '      B.  R.  Tilney  v.  Norris, 

timugii  he 

might  have  been  chargrd  as  aiHgnec.  i  Salk.  3x6.  pU  25.  Trin.  9  Aon.  B.  R.  Buckley  ▼•  Pirk. 

1 7.  Plea  in  debt  was  of  payment  of  a  judgment,  &c.  replica* 
lion  was,  that  it  was  per  fraudcm.  On  iffue,  verdi£l  was  for  the 
plaintiff;  a  fieri  facias  iffues  de  bonis  teftatoris,  &c.  The Jheriff 
returns  a  devajlavtty  then  iffucd  a  fieri  facias  againft  the  executor 
de  bonis  propriis  et  bene,  though  objedled  that  the  fheriff  ought 
to  have  found  an  inquifition  of  a  devaftavit,  and  thereupon  a  fcirc 
facias  ought  to  iffue  againft  the  defendant.  Mich.  8  Ann.  C.  B« 
Read  V.  Bingham, 
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(H.  b)  Where  an  Executor  or  Adminiftrator  is 
Debtor  to  his  Teftator  or  Inteftate,  the  EfFeft 
thereof. 

I.  rxEBTagain/l  two  executors;  the  defendants /i/V,  that  the  tef-^ 
-*-^  tator  had  made  them  and  one  Alice  his  executors^  who  had  ad^ 
tnint^ered  judgment  of  the  writ  ;  iox  Jbe  is  alive y  not  named;  the 
plaintiff y  by  protejiation  that  Alice  did  not  adminijlety  faid  that  he  took 
her  to  wife  ;  and  it  feems  there,  that  if  (he  had  adminillered,  the 
duty  had  been  gone.    Br.  Dette,  pi.  65.  cites  ii  H.  4.  83. 

2.  l^eht  by  executor  of  W.  S.  againfi  executor  of  J.  N,  who  faid y  S.  C.  cited 
that  the  teftator  of  the  plaintiff  made  his  tejlator  his  executor  with  the  ^'g'  ^"^ 
plaintiff y  atfuch  a  place y  and  died  ;  judgment  fi  a£lio.  And  by  the  s.  c.  cit«d 
beft  opinion,  j^/i?^  teflator  of  the  defendant  had  adminifieredy  or  taken  per  Cur.  in 
upon  him,  &c.  the  debt  is  extinft.    Br.  Executors,  pL  112.  cites  J^i^^-'^'* 

8  E.  4.  3.  in  Nccd- 

hasn's  caie. 
S  Rep.  136.  a.  Pafch.  8  Jac.  C.  B.  that  it  is  a  reJcafe  in  law  of  the  debt ;  for  It  is  by  the  a&  of  the 
^bHgee  himfelf. 

3.  Debt  by  executors  of  A,  againfl  the  executors  of  B,  the  defend-^  S.  C.  cited 
antfaidy  that  the  teflator  of  the  lUfetidqntwas  indebted  to  the  teflator  iff  ^^  *^***' 
the  plaintiff  in  the  fum  thaty  &c.  and  he  made  the  teflator  oftheplain-- 

tiff  and  the  teflator  of  the  defendant  his  executors y  and  died,  and  th§^ 
teflator  of  the  defendant  adminiflered  ;  judgment  fi  aSlio ;  per  Brian 
Ch.  J.  it  is  a  good  plea  ^  for  where  a  man  makes  his  debtor,  and 
another  his  executors,  and  dies,  and  the  debtor  makes  his  executor 
and  dies,  and  the  other  executor  who  furvives  fhall  not  have  the 
aBion  againft  the  executor  of  the  debtor,  though  the  debtor  did  not 
adminifter  in  his  life  ;  for  the  aBion  was  once  extinSl  before ;  for  the 
a£lion  cannot  be  brought  bfforcy  but  in  the  names  of  both  thefirfl  exe^ 
cutorsy  notwitliftanding  that  the  other  did  not  adminifter.  Br.  Exe* 
cutors,  pi.  114*  cites  20  £.4.  17. 

4*  But  if  a  man  makes  his  debtee,  viz.  his  creditor  and  another  f  308  1 
his  executorsy  and  dies,  there,  if  the  debtee  does  not  adminifler-y  he 
may  have  a£lion,  and  fo  may  his  executor,  if  he  dies ;  for  in  this 
cafe  the  aElion  was  not  extinB ;  quod ,  tot.  Cur.  conceflit ;  fori 
may  releafe  my  own  debt ;  but  it  is  no  reafon  that  my  debtor 
ihall  determine  the  debt  which  he  owes  me,  without  a£l  or  folly 
in  me.     Ibid* 

5.  If  three  are  bound  to  a  man,  conjunBim  and  divifimy  and  the 
obligee  makes  the  one  of  the  three  obligors  his  executory  and  dies  ;  this 
is  a  releafe  in  law,  and  difcharges  all,  notwithftanding  it  be  joint 
and  feveral ;  for  judgment  and  execution  againft  the  one  is  a  dis- 
charge againft  all.    Br.  Executor,  pi.  118.  cites  21  E.  4.  8i. 

6.  J.  H.  makes  the  obligor  and  others  his  executorsy  and  the  obligor 
refufesy  but  the  others  adminifter y  and  the  obligor  dies  fiffly  yet  the 
debt  is  releafed;  and  the  only  reafon  of  that  muft  be,  tliAt  the  re- 
fufal  vfas  void,  and  th;  obligo;  might  have  coi^e  ifi  xu^d  admini- 
flered. 
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ftcrcd,  notwithftandxng ;  for  the  probate  by  the  other  executors  k 
for  his  benefit-  Per  Holt  Ch  J.  Salk.  308.  Mich.  11  W.  3.  C.  B. 
in  cafe  of  Wankford  v.  Wankford* 

7.  A.  makes  a  feoffment,  <m  condition  that  if  A.  pay  loA  t9  B* 
before  Mich,  or  to  his  executors  or  ajftgnsy  that  then  be  may  enter  ; 
feofFor  before  Mich,  makes  B.  executor,  and  by  the  fame  teftament 
gives  all  his  goods  and  chattels  to.  his  >^ife  ;.  per  three  juftlces 
againft  one^  thi3  was  thought  no  releafe,  fo  that  payment  oUght  to 
be  made  to  the  wife.    Mo.  58.  pi.  166.  P^ch.  6  Eliz. 

8.  In  debt  by  an  executor,  the  defendant  pleaded  that  the  plcantijf 
HiMS  cited  before  the  ordinary  to  prove  the  will  of  the  teftator>  and  that 
he  made  default ;  and  thereupon  adminifiration  was  granted  to  the  de* 

fendant,  by  virtue  whereof  he  did  adminifler,  and  Jo  the  debt  became 

extin^l;  but  adjudged^  that  by  the  ptmnt^^s  probate  of  the  wiH,  after 

the  adminifiration  was  granted  to  the  defendant,  that  admini/fration 

was  defeated;  and  that  though  the  executor  did  make  de£autt  at 

the  day  on  which  he  was  cited,  yet  he  might  prove  the  will  at  any 

time  when  he  would.     But  if  he  had  appeared,  and  renounced  the 

executorfhip,  it  had  been  otherwife.    Le«  90.  pi.  115.  Mich.  29  & 

30  Elis.  C.  B.    Baxter  v.  Bale. 

The  <!ebt  is       9*  Debtee  makes  debtor  and  another  executors,  and  the  debtor  £es^ 

cxtina,        the  furviving  executor  may  have  adiion  ofdebtagainft  the  exe- 

Aig.  FkC.  j^^Qi-  Qf  debtor,  per  Cur.  Le.  320.  pi.  448*  Mich.  30  &  31  Kliz. 

Wrat.  Off.  B.  R.  in  cafe  of  CrofTman  v.  Read. 

fz.  31.  fays 

it  cannot  be  ibat  the  furriTing  executor  may  fae  the  executor  of  the  <}ebt)or  executor  deceafed^  for  the 
ilrbt  was  utterly  extindt  by  the  making  him  executor,  ai  if  tlie  ceftator  had  rdeafed  It  to  him,  yea  though 
be  bad  died  before  he  did  ever  adminifter  oryrovetbewiU.  ■  Debtor  did  not  adminiftery  yet  it  is  a 
releafe.  i  Salk.  307.  in  Wangford's  cafe>  cites  so  £.  4.  17.  &  «i  £•  4.  3.— -^Went.  QSU  Ex.  ^o. 
lays  the  making  debtor  executor  is  a  leitafe  in  law.  Ibid.  141.  S.  P* 


« 

lo.  Debtee  makes  debtor  and  another  executor,  andcRrefis  a  legacy 

to  be  paid  out  of  the  debts  i  per  Cur.  though  the  joint  executor  ha3 

no  remedy  to  recover  this  debt  agginfl  the  plaintiff  his  co-exe- 

€utors»  nor  no  adion  can  be  had  for  it  in  the  life  of  the  executor 

debtor,  yet  the  debt  is  not  extin£t,  but  remains  aflets  to  fatisfy 

debts,  and  alfo  the  legacy  which  is  exprefsiy  given  to  be  paid  out 

of  it.  Teiv.  160.  Mich.  7  Jac.  B.  R.    Fludd  v.  Rumfey. 

Jo.  ';4^  1 1.  Executor  of  one  of  the  obligors,  but  linthotit  affeis,  was  executor 

^'P',^'     to^ obligee;  this  is  no  dif charge,  becaufe  though  as  executor  of 

s!  c,  cited    obligee  he  is  the  perfon  to  receive,  yet,  by  having  no  afTets  of  thp 

Futt.  laS.  pbHgor*s,  he  is  not  the  perfon  to  pay;  but  if  the  executor  of  the 

*^\^^y       flM^f-tf  is  executor  to  one  of  the  obligors,  and  has  ajfets  of  the  obligOFs 

Andrew.*—    ^he  debt  is  extin£^,  and  the  executor  cannot  fue  the  other  obligor ; 

Hoitch.  J.  forthe^^^j/ff^*/i^//fi7i^ivff///0^/ryiii^// perHoltCh.J.  iSalk.jos* 

ln**his"'i.  ^^^^^  ^^'  ^-  37^'    fP^-  >  ''^"^  10  Can  B.R-]    Dorchcftcr  v^ 
rlor.  SaJk.  Webb.  «iid  Jo.  345.  8.  C. 

Ijo^.  in  the 

cafe  of  WMikibrd  v.  Wankford,  fiys  thit  the  faipe  point  was  refolved,  Hittt  %^U%%  Car.  s.  B.  R« 

in  cafe  ot  Lock  v.  Crua^ 

*  L  3S^  J 

Cro  c  573.        T2.  "Obligee  makes  cf^e  of  the  obRgorrhis  executor  ^  the  dcl»t  is  not 

V  o"^3    difchari^cd,  for  there  he  has  tlxe  dicbt  en  outer  droits  and  may  fuc 

5.  C.  a^  o  the 
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the  forviTing  obligor,  cfpccially  when  he  had  adminiftered  aH  the  >«  Mod. 
g6ods  of  the  obligor  before  he  was  made  executor  by  the  obligee  i  *^^' 
refohred  jfo.  345.  Trin.  10  Car.  B.  R.    Dorchefter  v.  Webb. 

I  ^.  If  the  ordinarjr  grants  adminiftration  to  the  debtor,  the  debt  S.  C.  cite4 
is  not  cxtina:.    8  Rep.  1 36.  a.  Pafch.  8  Jac.  C.  B.    The  third  re-  J^  ^^f^' 
fohition  in  Sir  John  Needham's  cafe.  3o6«  in  dk 

of  Wank- 
tfrd  V.  Wsnklbrd— ^Obligor  took  out  adiBiniftr«don»  lod  made  his  executor  and  died.     A  ciedu 
tor  of  the  obligee  brought  debt  a$z\a(k  this  executor,  and  held  that  it  well  Lies.     Sid.  79,  pL  3,  Ttiiu 
J  3  Car.  a.  Pi.  R.     Lockler  v.  {iaith.  ■  Keb.  313.  pi.  33.  S.  C.  adjudged. 

14.  The  defendant  gave  bond  to  teftator,  and  afterwards  the  Obligee 
tcftator  made  ob/lgor  executor,  whereupon  defendant  infills  that  "*^"  °|*f'' 
the  bond  is  thereby  difcharged  in  law  ;  per  Cur.  though  the  bond  tor,  who* 
mras  difcharged  in  law,  yet  in  equitv  defendant  ought  to  account  «Kv«es  to  it| 
for  the  MTfors  of  rttit ficured  by  the  hond.    Ch.  R.  242*  15  Car.  2.  ^^ ^^^^ 

Field  V.  Clerk.  charged  by 

the  rule  that 
4^on  perfonai  fufpended  is  gone  for  ever.   Jo.  345.  Dorchefter  t.  Webb.»»        Cro.  C.  373.  S.  C« 

15^  A*  and  B.  are  obliged  to  C.  ;  A.  dtes^  and  makes  D.  hu  exe^ 
aiior;  D.  diesy  and  makes  C  his  executor;  C.  fues  B.  for  the  debt,  B* 
pleads  the  matter  above,  and  fays,  that  diverfa  bona  &  catalla  of  A^ 

Sthe  fird  teilator)  came  to  the  hands  of  C.  but  it  was  ruled  againft 
S.  becaufe  he  did  not  fay,  ad  valentiam  debiti,  and  perhaps  the 
goods  were  but  of  the  value  of  6d.  Freem.  Rep.  49.  pi.  59, 
Mich.  1672.  C.  B.  Anon. 

16.  If  executor  debtor  *  refufes^  the  adminiftrator  may  fue  him  5  •  In  ftcfc 
Arg.   But  Twifden  J.  denied  it,  becaufe  a  perfonai  adion  once  ^^^ 
iufpended  is  everfo.  Vent.  303*  Hill.  ^8  5c  29  Car.  2.  B.R.  in  maina.  it 
cafe  of  Abram  v,  Cunningham,  Mod.g9.4^ 

"  in  cafe  of 

Waogfecd  T.  Waqgfoid^ 

1 7.  A  mortgagee  of  lapds  made  the  mortgagor  executor  ;  but  this 
being  done  by  circumvention  and  contrivance  of  the  mortgagor,  and 
in  prejudice  of  the  mortgagee's  own  child,  an  infant,  and  having 
burned  the  mortgage  deed,  wherein  he  pretended  were  fome 
things  contained  to  his  advantage,  he  was  decreed  to  account  for 
the  mpney  in  difcharge  of  debts,  and  the  cullody  of  the  infant 
taken  from  him.  Fin.  Rep.  351.  Pafch.  30  Car.  2.  Corcellis  v« 
CorccUis^ 

18.  Nota,  one  7,  j9,  being  in  exeAttion^  the  plaxivtiff  died  intejlate^ 
and  the  right  of  adminipration  came  to  her^  and  a  motion  was  made 
for  a  habeas  corpus  to  bring  her  from  the  compter  into  this  court, 
for  that  havine  adminidered  to  her  creditor,  flie  might  be  dif- 
charged \  but  It  was  denied,  for  flie  could  not  be  thus  difcharged, 
becaufe  non  conftat  de  perfona,  neither  can  (he  give  a  warrant  of 
attorney  to  acknowledge  fatisfa^lion  ;  therefore  let  her  renounce  the 
fuimin'ijjration  and  grant  to  another,  and  thenjhe  may  be  difcharged  by  r  aqq  t 
a  Utter  of  attorney  from  fuch  adminjflraton     2  iiod^  J 1 5.    Trin. 

30  Car.  2.  B.  Rt   Bailey*8  cafe. 
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19.  Obligee  males  the  obligor  executor  in  iruftfor  its  chiiJreny,  Sec. 
'       though  tliii*  be  in  law  an  extitiguybment  of  the  debt,  yet  in  equity  it 

is  not,  but  it  (hall  be  preferved  iu  being  for  the  benefit  of  the  cciiuy 
que  trufl.    2  Freem.  Rep.  '52.  pi.  58.  Pafch.  i68o.  Anon. 

20.  Debt  upon  bond  by  the  plaintiff,  as  executor  of  the  obligee^ 
the  defendant  pleaded,  that  the  obligee  made  the  defendatzt  executor 
during  the  minority  of  the  plaintiff ^  and  that  the  plaintiff  became  «ef- 
mtor  at  his  age  (fjeventeen.  The  plaintiff  demprred ;  per  Curiam, 
this  cannot  be  a  fufpenfion  of  the  action,  becaufe  the  defendant 
Tn-as  only  executor  in  truft  for  the  plaintiff  during  minority.  Ad- 
jornatur  Ld.  Raym.  Rep.  605.  Mich.  i2W.  3.  B*R«  Cawcth 
V.  Philips. 


(I,  b)     Where  Debtee  or  Creditor  is  Executor  to 

Teftaton     The  EfFea  thereof 

!•  1 F  debtor  makes  his  creditor  executor^  2nd  he  admini/lers,  the 
•■■  debt  is  extind.    So  if  creditor  makes  debtor  his  executor.    Per 

Hank.  Br.  Dette,  pi.  6^.  cites  11  H.  4.  83. 
pckt  agamft        2.  Debt  againjl  the  heir  of  J.  N.  who/aid^  that  bis  ance/hr  made 
•***  ^^wk  "     the  plaintiff  his  executor y  ivho  retained  fo  much  as  the  debt  amounted  to^ 
plea ^bat the  Judgment  fi  adlio.    And  per  Hill,  an  executor,  to  whom  the  tef- 
anccftor        tator  was  indebted,  may  pay  himfelf ;  but  Brook  fays,  the  contrary 

"^^fntiff'hii  ^^^"^^  ^^  ^^  ^^^  >  ^^^  ^^  ^^  adminifters  as  executor,  tic  debt  is  dc- 
cxMirtor,  tcrmined,  and  therefore  the  ifTue  was  there  taken,  if  the  executor 
wAo  admi-    had  adminiilercd  or  not  as  executor.    Br.  Executor,  pi.  ^^.  cites 

riUercd.Br.     .^  u     .     ^. 
cjtci  iz  H*  4>  21. 

••     -  3.  \{  obligee  marries  one  of  the  executors  of  obligor^vrho  adminijlerei^ 

his  a<Elion  is  gone  -,  but  if  (he  did  not  adminiller,  his  a^ion  re- 
mains, becaufe  he  may  have  a£lion  againft  the  other  that  did  :|d« 
minider,  not  naming  his  wife ;  Arg.  PL  C.  184.  b^  Trin.  5  Mar.  i« 
in  cafe  of  Woodward  v.  Darcey. 
Hutt.  12S.         4t  Debtor  makes  debtee  and  another  executors,  and  the  **  d^tft 
ciiei  8  E.      Jq^j  „Qf  admini/fer,  but  dies,  his  executor  (hall  have  a£^ion  againft 
4!  l\  Ijtt.'  furviving  executor ;  but  if  he  f  adminifters,  it  is  othcrwife ;  Ai|[. 
264.  b.        PL  C.  184.  b.  Trin.  5  Mar.  i.  in  cafe  of  Woodward  t.  Darcey, 

—•^s!iJ'  ^^^^^^^  ^'  4-  3- 

It  debtee  exec\/tor  refufes.  Jo.  345.  Dorcbcfter  ▼.  Webb.— Cro.  C.  371.  S.  C. 

f  For  then  the  debt  U  mfcbarged.  Jo.  345.  DorchefterT.  Webb.— ^S.  C.  cited  Hntt.  i«S.  ■ 
But  in  fuch  cafe  the  obligee  may  reuin  fo  much  as  his  debt  is.  Jo.  345.  S.  C.  Went.  Off.  Ex.  3a* 
fays,  let  it  be  well  advifed  of,  whether  if  he  do  admlniner  at  all,  and  efpecially  if  be  pay  hiinfell  aaj 
part,  he  has  not  thereby  birred  or  dlfabled  his  fuit  for  the  refidue.  If  he  pays  himfeif  any  part 

out  of  the  goods  he  cannot  fue  the  heir  for  the  reft,  becaufe  the  debt  cannot  be  apportioned  $  but  other* 
wife  he  may,  faith  the  book  12  H.  4.  yet  (juxrc  if  he  Cakes  on  him  the  czecutorihJp  and  baie  foodi 
fuflicicat  to  pay  all.     Went.  Off  £x.  93. 

5.  Wher©  the  obligor  males  the  obligee  hu  executor^  the  debt  is  not 
extinSlf  but  only  upon  a  jfuppofal  ihat^  the  executor  has  affets  v>hich  i$ 
piaj  retain  to  pay  lumfelf  ^  but  in  cafe  of  failure  of  aUetS|  the  exe- 
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cuter  may  fue  the  heir  at  the  very  day.  i  Salic.  304.  pier  Powell  J. 
and  cites  12  H.  4.  21.  and  PI.  C.  185. 

*  6.  The  principal  debtor  by  bond  made  hisfurety  in  the  fame  bond  4  l^-  4.  j}* 
executor^  and  died »  the  furcty  paid  the  money  generally;  and  whe-  '^'  jf*  ^' 
ther  it  (hall  be  faid  that  he  paid  as  executor  or  as  obligor  was  a  qu«re. 
quxre  not  refolved  by  the  Court.     3  Le.  197.  pi.  248.    Mich. 
apEliz.  B.  R.   Carter  v.  Martin. 

7.  Where  the  furety  was  admimjhrcaory  and  paid  the  debt,  it 
was  adjudged  he  was  not  relievable  \  becaufe,  by  joining  with  the 
principal,  the  debt  became  his  own  debt.  4  Lc.  236.  pi-  373. 
Mich.  5  Jac-  C,  B.  Anon. 

8.  If  the  obligor  makes  Ihe  fxecutor  of  the  obligee  his  executory  and  M<».  ^!?5* 
leaves  ajfets^  the  debt  is  prefently  fatislied  by  way  of  retainer,  ad-  E^*  "''^' 
judged.    Hob.  10.  pi.  20.  Hill,  iijac.     Fryer  v.  Gildridge.  GHdring. 

9.  If  A.promifes  B.  to  give  C.  as  much  as  he  Jball  give  to  any  of  his  ?•  ^-  aJ- 
4i«,  and  afterwards  A.  makes  C,  his  executor^  and  dies,  this  is  no  J"^^^* 
performance  of  the  afliimpfit,  inafmuch  as  C.  has  this  as  executor- 
It  was  fo  faid,  Sid.25«  Hill.  12  Car.  2.  C.  B.  in  the  cafeof  Ship- 

fton  V.  Booler. 

10.  One  obligor  makes  obUgee  executor ;  obligee  may  fue  the  other, 
if  not  fully  fatisfied  by  the  adminillration.  2  Lev.  73.  Mich. 
24  Car.  2-  B.  R.    Cock  v.  Crofs. 

11.  Obligor  m2kcs  the  obligee  executor ;  executor  diesy  and  leaves  t  Salk.^04. 
A.  executor.    A.  brings  debt  againft  the  obligor's  heir,  and  held  ^'.IJ:'""^ 
good  per  omnes ;  for  the  debt  is  not  extinguiflicd,  but  only  fiiper-  foni  v!"^" 
feded  as  to  the  executor.    2  Show.  401.  pi.  273.  Mich.  36  Car.  2.  Wangford. 
S.  R.    Pidgeon  v.  Pitts» 

(K.  b)    Where  Executor  is  Legatee.    How  he  fhall 
take,  whether  as  Executor  or  as  Legatee. 

I.   A   Man  made  his  will,  and  gave  divers  legacies y  and  in  the  end  Bendl.  u^. 

^    of  it,  he  gave  all  ihe  reji  of  his  goods  to  his  wifey  whom  he  ^I^adm '  '^* 

made  his  executrixy  to  pay  his  debts  ;  Jhe  took  hujbandy   ivho  made  the  and  judg- 

defeniant  his  executory  and  diedy  agaitijl  ivhom  the  wife  executrix  "'^"^  ^r 

brought  detinue  of  the  gcods  of  her  firjl  hufbaudy  and  adjudged  main-  [jff  ^l!!!" 

tainable  ;  becaufe  fhe  took  the  goods,  not  as  legatee,  but  as  exe-  And.  22, 

cutrix,  by  reafon  of  the  words,  viz.  (to  pay  his  debts).  Mo/06, 99.  P^-45'  s.  C. 

pL  242.  Mich.  15  &  16  Eliz.    Huncks  v.  Alborough.  Sdbgiy. 

—  D.  331.  a.  pi.  2x.  S.  C.  adjudged  for  the  pUiotifi:. 

■  » 

2.  A.  feifed  in  fee  devifed  the  land  to  B.for  31  years y  to  the  in- 
tent to  pay  certain  debts  and  legacies^  and  made  B.  executor  •,  but  if 
B.  died  within  the  term,  then  A.  willed  that  C.  Ihould  have  fuch 
term,  &c.  and  then  alfo  be  o^ccutor  j  per  Gt  nt  J.  B.  has  the  term 
as  executor,  and  is  not  like  a  term  devifed,  which  the  party  has  as 
legatee,  and  B.  has  only  authority  in  this  term  as  executor,  and 
the  land  is  tied  to  the  time  and  the  authority,  and  when  the  fame 
determines  in  his  perfon,  tlien  the  land  departs  from  him  to  C. 

who 


who  is  fpecUl  executor  to  that  purpofe  as  B.  Wa^  hefore*  3  Le.  1 1 2* 

pi.  159.  Trin.  26  Eli?.  Vincent  Lee's  cafe. 
Cro.  E.9».  3.  A.  made  fevcral  executors,  and  devifed  a  term  to  one  tf  bis 
fc*v.'ch»I  ^^cutors  ;  they  all  renounced  the  executor/hip  $  zkcv  the  executor^ 
fer,  s.  c.  *  devifee  of  the  term,  entered  on  the  lands,  and  granted  the  term  to 
Wd  ac-  another ;  but  adjudged  void,  becaufe  he  had  refufed,  and  he  caniaoc 
^o'wf  4I.  *^"^^  refufe,  and  after  take  on  him  the  executorlhip.  Mo.  273. 
s.  c.  *auid     pi*  246.  Hill.  31  Eliz.  C.  D.    Bewac<>nie  v.  Cartef. 

h  was  faid 

by  Ford  Dr.  of  the  Civil  Law,  thdt  if  legatees  being  executors  refufe  to  prove  the  «^!U,  yet  by  (he  dviUnr 
they  fliaU  have  their  Ksgucies  ^  but  the  Court  adjudged  contra ;  for  by  the  refufal  it  is  a  dykfig  lnldbae» 
and  then  nothing  could  be  devi fed. -*^—>Le.  135.  pi.  185.  Sir  Henry  Ooodjer^s  caie,  S.  C«  but  S«  P. 
dots  Aot  cleaiiy  appear,  bot  leema  to  be  admitted. 

4.  If  a  term  be  devifcd  to  an  executor,  the  remainder  over^  and 
the  executor  enters  generally,  this  ihall  be  taken  as  a  devife,  for  ir 
is  more  for  his  benefit.  Cro.E.  223.  pL  3.  Pafch.  33  Eliz.  B.IL 
Trulloe  v.  Ewers. 

4.  Efpecially  if  it  be  not  alleged  in  fa£t,  that  all  the  debts  are 
paid ;  per  Anderfon  and  Periam  J.  and  Anderfon  doubted  if  fuch 
allegation  be  fufficient.  Le.  216.  pi.  apS.  Mich.  32  &  33  Eliz. 
C.  S.    Cheney  v.  Smith. 

fntf « tlm  ^*  ^^*^^  ^f  *  *^^^  ^o  ^^  and  C.  ////  his  debts  and  legacies  arf 
be  ^ven  patd^  and  after  to  A.  and  makes  B.  and  C.  his  executors ;  thcjr 
to  bit  en-    take  the  terfti  as  executors ;  for  no  more  is  given  to  them  by  the 

^MBo?  ^^^^  ^^"  ^^  '*^  S^^^^  ^^  thtm  as  executors,  and  then  the  devife 

oaryeie-  is  void,  and  they  take  as  executors^  for  being  given  to  them  titt 

cotet  the  debts  and  legacies  are  paid,  this  the  law  wiUetb.    Cro,  £•  347. 

S!^  « t  ^^^^  36  &  37  Eliz.  B.  R.    Panneli  v.  ?enn. 

legacy,  for  theie  it  no  mifcbief ;  but  where  a  particular  inteteft  is  given,  and  the  refidoe  to  aooilier,  it 
is  otberwife,  except  there  is  an  esprefs  declaratioa  of  their  intent;  for  otberwife  they  fluli  be  chaigei  ^ 
Hot  thexefiducata  devafttvlt,  which  the  law  will  sot  enforce.    Ibid. 

7.  A.  devifed  a  term  for  years  to  his/on  after  the  death  of  bis  wfe^ 
the  executor  ihall  have  it  in  the  mean  time,  and  not  the  wife  by 
implication^  but  they  ihall  take  it,  not  as  legatories,  but  to  per- 
form the  will  5  per  ropham  Ch.  J.  Cro.  J.  74.  pi.  4.  Trin.  3  Jac. 
B.  R.  Hotton,  alias  Burton,  v.  Horton. 
Riitt.  36.  8.  Devife  of  lands  to  his  daughter  and  heirs ^  at  her  agerf  \Zy  ami 

Sfe^s"c*  ^i<^  ^ '^f^ f^odl  take  the  profits  in  the  mean  time y  provided J^* keeps 
accordingly,  ^be  daughter  at  fchooly  \^c*  The  widow  marries  again^  and  dies,  tim 
a«id  chat  daughter  not  being  i8«  Adjudged  that  this  was  a  plain  term  ghren 
defaQto^bT^  to  the  wife  for  her  own  ufe  ;  which  accrues  to  the  hulbani,  and 
tlie  wife,  the  keeping  and  educating  the  daughter  is  not  of  fuch  a  particular 
for  it  is  the  privity,  but  that  it  may  be  performed  eiie£kuaUy  hj  another. 
HfdAe^'  Hob.  285.  pi.  370.  Trill.  17  Jac.    Balder  v.  Blackborne. 

fgre  judgment  for  the  plaindli'.— Brownl.  79.  S.  C.  adjudged  for  the  pbintiflT. 

9.  if  a  man  wills  that  his  wife  or  any  othtrjball  bave^  hoMy  of 
enjoy,  the  moiety  of  his  leafe  with  his  executor^  this  implies  not  that 
the  executor  ihall  have  the  other  moiety  as  a  legacy  alio,  but  other- 
-  wife  as  the  law  calls  it  upon  him.    Went.  Off.  Executor,  254. 

10.  IT 


€rectitofy.  402  j: 

to.  If  ^  bequcft  be  to  bim  nfbo  is  nnde  executor,  it  fhall  vdl 
in  him  as  legatee  till  cle£Hon  exprefs  or  intpHed;  becaufe  the  law 
prefers  tiebts,  and  the  fatisfadion  of  diem,  before  l^acies,  and 
therefore  transfers  nothing  from  the  execirtor  till  daere  appears 
itficts  fiifficient  without  it,  ib  as  he  may  not  be  lisdue  to  a  devaf- 
tavit.    Went.  Off.  Ex*  27- 

II.  Devife  was  of  a  term  to  executori^4ffier  the  death  of  the  wife  / 
after  the  death  of  the  wife  the  executors  take  as  legatees,  but  till 
her  death  diey  (hould  have  it  as  executors  generally.  Vaugh.  267. 
Hill.  20  &  21  Car.  2.  C.  B.  in  cafe  of  Gardner  v.  Sheldoifc  [  403  ] 

«2.  By  malting  debtor  executor,  it  is  no  extiftgmt/hnent  of  the  fe)Ddcomii- 
dehtZB  to  creditarsjlegateesywndrefiduary  legatees.  Chan.  Cafes,' 292.  ^^,^|, 
Mich.   28  Car.  2.    PhiUips  v.  PbiUips.  K^^'i^ohe 

fArtner  to 
fhe  odier  on  acconnt  of  the  partnerfhipy  the  obligee  devifcd  all  his  perfooal  eftate  and  debts  due  «>1irfiiy 
e4)ually  to  be  divided  between  the  plaintiflT  and  the  defendant  the  obligor,  and  made  the  defendant  exe* 
€U«9r ;  decreed  that  byliis  being  imde  executor  this  debt  was  not  difcharged.  Fin,  R.  410.  Hill. 
31  Car.  2.  PhiUipa  v.  Phillips.— —The  devife  was,  that  afcer  hia  debts  paid,  the  refidue  of  all 
&is  goods,  chatteUf  debts,  ftipping,  Sec*  ihall  be  divided  betwixt  the  pUinciff  and  defenilant,  his  fle* 
phevk's,  and  makes  the  defendant  his  executor  and  dies ;  the  Lord  Chancellor  held  cteariy  that  it  lhom\d 
not  be  extind,  but  fliould  be  caft  in  with  the  refidue  of  the  eftate,  efpecially  in  this  cafe,  where  debts 
•re  particttlof  ly  mentioned  ^  and  this  was  a  debt  at  the  time  of  the  making  of  the  wtU ;  and  if  the  word 
debts  had  not  been  in^  he  fe>d  he  believed  it  would  have  been  all  ane,  but  that  made  it  more  ftroog. 
«  Freem.  Rep.  ii.  pi.  10.  Mich.  ^^76.     PhiUips  v.  Phillips. 

13.  A.  devifcd  lands  in  the  hands  of  'his  truftees  for  payment  (Itfeems 
rf  debts  and  legacies,  and  made  his  wife  executrix,  but  did  not  in  2bat*S^c 
fermhtis  enprefsij  devife  the  perfonal  e/laie  to  her^  but  only  made  her  peribnai 
executrix.    The  perfonal  eftate  Ihall  come  in  aid  of  the  real,  as  «««« lud 
to  the  debts  and  legacies,  per  Ld.  Chancellor ;   fo  was  in  her  xxxm\^\% 
Jiands  as  executrix.    Chan.  Cafes,  297.   HiU.    28  &  29  Car.  a.  devifed  to 
Grew.  Grey.  the  wife 

^        ^  ^  that  /he  ha<l 

taken  It  not  liable  to  the  debts  and  legacies^  and  confequently  taken  it  as  legatee,  ootwlthftanding  her 
%eing  executrix.)    Ibid. 

14.  Obligor  is  made  executor  to  obligee,  and  admini/Iers  fome  n  Mod. 
goods f  but  proves  not  the  ivilly  and  dies,   the  debt  is  extinguifbed.  Jsglk.ieiT 
•I  Salk.  299.    pi.  12.    in  B.  R.    Hill,    i  Ann.     Wankford  v.  pi.  9.  s.c! 
Wankford.  \^\  »"ord. 

ingly  by 
Holt  Ch.  J.-— Freem.  Rep.  520.  pi.  695.  Wangford  v.  Wangford.  Hill.  1704.  S.C.  adjudged 
acGordingty.— .-Unlefs  there  was  a  defeat  of  aiTcts  for  payment  of  debts ;  but  if  iberewere,  they  agreed 
that  the  debt  ihould  fbbfifi  for  the  benefit nf  the  creditors  rather  than  they  (hould  be  defnuided.  Ibid* 

m 

15.  Legacy  till  eleBion  refts  prima  facie  in  a  legatee  executor, 
not  as  legatee,  but  as  executon  Arg.Ohan.  Cafes,  310.  Hill, 
30  &  31  Cor.  2.  in  cafe  of  Civil  v.  Rich. 

T($.  A.  devifed  his  perfonal  eflate  to  bis  wife,  whom  he  madb 
executrix ;  per  Cur.  {he  takes  it  as  executrix,  and  it  is  to  be  ap^ 
^liedin  difchargeof  the  real.  2  Vern.  302.  pi.  291.  Mich.  1693. 
Cutler  V.  Coxeter. 

17.  A.  vdevifed  the  y</^/2// of  his  eftate,  after  debts  and  legacies,  A.  makes 
to  M.  his  wife,  and  B.  his  tldeft  fojif  equally  to  be  divided  between  ^1^7^,^* 
them,  and  adds,  'mhom  I  make  my  executors ;  but  if  fie  marry  again^  and  devifed 


fhejhall  render' the  right  ofbemg  fny  executrtx  to  my/on  R.  to  be  partner  to  his  exi 

•^^../ii  r.-.  1 .L.^  D    1^  A ^.-i-^A-^      *i. A.  ..r  iir—.-.., -^^   cutor  all  hla 

real  and 
of  perlbaal 


w*/A  bis  brother  JS,  intne^meetftor/bip  1  the  cafe  of  WttKiNsw*,  and  ^^^^ 
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eftatc,  and     of  CuTLER,   AND  CoXETER,  citcd  J  whCTC,  On  like  devIfcSy.  ft  wai 

a"  marrict  ^^^^^^^^  ^^  ^^f*^  fhould  take  as  executrix,  and  not  as  legatee  ; 
and  by  a  '  the  Maftcf  of  the  RoUs  thought  ihe  had  as  well  loft  her  (hare 
codicil  of  the  furplus  as  her  right  to  the  executorfhip,  and  difmifled 
^^«ec"-  ^^  ^^^'    *  Vein.  308k  pi.  299.  Hilh  1693*    Barton,  alias  Stone, 

trix;  icvras   V.  BartOH. 

urged  that 

lie  doet  not  take  it  as  executor  only  by  exprefs  words  of  gift.     Bot  per  Fincli|  the  wife  ihaB  hare  the 

perfonal  eftate,  and  not  the  brother,  for  it  was  intended  him  only  a$  exfcutor.     Vera.  zj.  pL  i6* 

Mich.  16S1.  Wilkinfon  v -S.  C.  cited  %  Vem.  301.  in  cafe  of  Catler  v.  Cozccer* 

S.  C.  cited         1 8.  A.  by  will  dirges  his  real  efiate  with  the  payment  of  J*hts 

Cibb.**!ti.     ^^^  legacies  y  and  funerals  y  and  devifed  to  his  wfe  all  his  perfonal  eftate 

Mich. »        not  otherwife  difpofed  of^   whom  he  made  executrix •     Ld.  Keeper 

Geo.  »•  ia    "Wright  before,  and  Cooper  K.  now,  both  held,  that  the  devife 

^^         being  in  the  fame  claufe  in  which  fhe  was  not  named  executrix, 

and  not  faid  free  and  exempt  from  payment  of  debts,  ihe  muft 

take  it  as  executrix,  at:d  the  fame  mufl  be  applied  to  the  payment 

[  404  ]    of  debts,  in  eafe  of  the  real  eftate.     2  Vern.  568.    pL  515. 

Hill.  1706.     French  &  Ux'  v.  Chichefter. 

19.  Bill  by  heir  at  law  againft  executor,  to  have  an  account  of 
the  perfonal  eftate  of  his  anceftor,  &c.  in  exoneration  of  the  real 
eftate  devifed  to  truflees  to  he  fold  for  payment  of  debts.  W.  by  will 
devifes  to  truftees  (ut  fupra)  and  gives  his  tuife  feveral  Jpecijfic  le^ 
gacies,  and  further  devifes  to  her  all  the  refidue  of  his  perfonal  eftate^ 
and  alfo  gives  her  thefum  of  600/.  out  of  the  money  to  he  raifed  by 
faleofthe  trufl  eflate^  and  makes  her  executrix.    Harcourt  Chancellor 

faid,  this  is  a  much  ftronger  cafe  than  that  of  Christ's  Hospital 
V.  Garraway,  for  there  was  no  devife  out  of  the  perfonal  eftate ; 
but  here  is  that,  and  alfo  a  devife  of  the  perfonal  eftate.  It  fliews 
that  he  did  not  think  this  fufficient  for  her,  but  gives  her  a  further 
fum  of  600 1,  which  is  the  ftrongcft  prefumption  imaginable  of  the 
intent  that  the  vjjfe  fhould  have  the  refidue  of  the  perfofml  eftatCy  and  as 
to  the  account  thereof,  the  bill  was  difmifled.  12  Ann.  in  Canc 
Wafe  V.  Whitfield. 

20.  A.  by  deed  fettles  his  lands  for  payment  of  his'dcbts,  and 
after  makes  his  wife  executrix,  and  devifed  all  his  perfonal  ejiate  to 
his  executrixy  and  by  fubfequent  claufes  in  the  wiH  devifed  feveral 
fpecific  and  pecuniary  legacies  to  hery  and  dies  ;  adjudged  that  the  wife 
takes  the  perfonal  eftate  not  as  legatee  but  as  executrix,  and  fo 
the  fame  after  the  legacies  paid  {hall  be  applied  to  difcharge  the 
real  eftate  in  favour  of  the  heir.  But  per  Pengelly  Ch.  B.  if  thcfe 
words  to  her  own  ufcy  had  been  added,  or  fuch  like  words,  it 
might  give  fome  caufe  of  doubt.     Gibb,  41.  Hill.  2  Geo.  2.  in 

'      Scacc.     Lucy  v.  Bromley. 

21.  A.  by  will  gives  all  his  perfonal  efate  to  his  tbreeffters,  equally 
to  be  divided  between  them,  and  (being  indebted  by  Jtmple  contrary 
bond  and  mortgage  J  gives  hit  real  eftate  to  his  four  fonsy  chargeable 
with  hisji/ft  debts  ;  and  makes  his  Jijlers  his  executrixes*  The  per- 
fonal eftate  fliall  be  applied  in  exoneration  of  the  real ;  efpecially 
as  one  of  thefe  funds  muft  be  exhaufted.  Cafes  in  £qu.  in  Ld. 
Talbot's  Time,  274.  Mich.  ;734-  Bromhallv.  Wilbraham. 


^ttcumis,  404 

(L.  b)     What  amounts  to  an  Eledion  to  take  as 

Executor  or  as  Legatee. 

t-   ll'adcvifebe  to  art  execiitoT  /or  education  of  children ^  tvhom 
he^  educates  accordingly^  this  makes  an  eledion  to  have  the 
thing  by  way  of  legacy  And  not  as  executor.  Went*  OfF.  Ex.  224. 
cites  PI.  C.  543.     Patamour  v.  Yardley. 

2.  Jt  was  given  \\\  evidence  that  the  wife,  (who  was  executrix 
and  legatee  of  a  term  of  her  firft  hufband,)  after  the  death  of  he^ 
teftutof  had  repaired  the  banks  of  the  land^  as  if  the  fame  would 
amount  to  claim  it  as  a  legacy  ;  and  the  Court  faid  that  that  matter 
ihould  be  referred  to  the  jury  {  but  a  leafi  made  by  executrix  and  her 
bujhandy  reciting  that  he  vkMS  pojfejfed  in  tight  •f  the  nuife  as  exectitrix 
of  her  firft  hufband,  was,  upon  producing  the  leafe,  held  as  an 
exprefs claim  as  executrix.  Le.  2id.  pi.  293.  Mich*  32  &  33  £liz» 
C.  B.     Cheyney  v.  Smith. 

3.  If  executor  by  will  bequeaths  to  7.  S*  the  thing  bequeathed  dc- 
vifed  to  him,  this  is  an  ele£lion  to  have  it  as  legatee*  Went.  OflT. 
Ex.  225.  Marg.  cites  Trin»  37  Eliz. 

4.  Executor  devifee  of  a  term  entered  and  occupied  a  ivhole  year 
tvithout  proving  the  wilL     Went.  Off.  Ex.  224.  fays,  that  in  the 

latter  part  of  Ld.  Dyer  it  1%  found,  that  this  was  held  an  elediort  f  405  1 
to  hold  it  as  devifee,  and  not  as  executor  %  but  fays,  that  he  fees 
not  well  how  that  fhouldbe  law.  For  ift.  He  had  good  right  to 
the  term  as  executor  before  probate,  and  fo  might  clearly  in  that 
right  have  taken  the  profits,  though  it  had  not  been  devifed  or  be- 
queathed to  him,  atid  that  before  any  will  proved.  2dly,  He 
could  not  by  right  have  it  as  legatee  witliout  ajfent  of  himjelfor 
fame  other  as  executor^  therefore  this  general  acceptance  c^n  det€r* 
mine  no  elecliont  Went.  Ofil  Ex.  224,  225^ 
« 

(M.  b)    When  he  fhall  take  as  Executor  or  as 

Devifee. 

ifc    A  Tetm  was  devifed  to  executrix,  /»  educate  children  of  teftatofi 

"^  *  prima  facie  (he  takes  as  executrix  \  but  if  {he  educates  the 
children,  this  is  ele£lion  to  take  by  the  devife-,  Arg.  Mo»493. 
cites  [PL  C.  ^39,  b.  Hill.  21  Eliz.]    Tardley's  cafe. 

2.  A.  poffefied  of  a  ttrm^  devifed  th^  fame  to  hisfon  when  hi 
tame  to  18,  atld^that  his  wifejbould  have  it  in  the  mean  time,  and 
made  her  executrix j  and  died  before  the  fon  came  to  1 8.  The  wife 
took  hufband.  It  was  held  that  flie  ihould  have  the  term  as  eze« 
cutrix  till  the  fon  ihould  have  come  to  18*  4  Le.  i.  pi.  a.  Pafch. 
23  Eliz.  Anon. 

3,.  A.  devifed  land  to  J.  S.  and  J%  K.  upon  tondition,  and,  if  Cto.t,%l2; 
they  perform  not  the  condition,  then  tl:?t  their  eftatc  ihall  ceafe,  P^^J*  ^^^ 
and  that  the  executors  of  A.  ihould  have  it  to  them  aod  their  Mwtin^ 

Vol.  XI.  Q  ft  heirs,  s.  c.  ■«. 
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no  condi-     heifs,  upofi  triifl  and  confidence  that  they  Uiall  ftand  fcifed  \o  tlitf 
*^'  fame  ufe  limited  to  J.  S.  and  J.  N.  and  makes  B*  and  C.  executors^ 

who  refufe  anus  teftamenti  ;  yet  it  was  adjudged  that  they  may  take 
the  land  by  the  devife,  and  that  the  words  (upon  trull  and  confi- 
dence) do  not  make  condition  to  their  eftate.    Mo.  594.  pi.  806. 
Mich.  34  &  35  Eliz.    Gibbons  v.  Marltiward. 
CoWib.185,      4.  A.jVifcd  oflandj  and  poflefled  of  a  term^  devifed  all  his  lands 
pi.  1*5.       and  tenements  to  his  executors  ////  they  had  paid  all  his  debts  and 
fhe^erm/°  l«^gacies,  &c.    A.  made  J.  S.  and  J.  N.  his  executors.  They  entered 
but  faid  no-  generally  into  the  land  and  into  the  term.     Adjudged  that  they 
thing  of  the  took  the  term  as  executors,  and  not  as  devifees,  but  they  took  the 
^  l^\d' p«  freehold  as  devifees.  Mo.  350.  pi.  470.  Hill.  36  Eliz.    Pannelv. 

Clench  and    Fcnn. 

Fenner  J. 

that  they  take  as  executors.    But  by  Gavtrdy  J.  if  I  make  two  my  execoton,  iihI  dcriie  the  profits  of 

myl  and  to  them  uotit  my  debts  and  legacies  are  paid,  and  unoi  they  ha^-e  raifed  lool.  and  after  that  to 
their  own  ufe ;  they  (hall  take  as  legatees,  and  not  a&  executors  in  refpefl  of  the  lOol.  which  they  a.e 
to  have  to  their  own  proper  ufe.-  Cro.  £.  347.  pi.  19.  S.  C.  adjud^^ed. 

Cro.E.387.       ^,  Executor  devifce  fliall  take  a  term  as  executor  where  he 
jonwtun'     enters  generally,  if  his  being  faid  to  take  it  as  a  legatee  will  be  pre- 

He   judicial  to  himy  as  to  charge  him  in  a  devajlavit  for  want  of  ailets 

ihaU  prima  to  pay  debt5,  &c.  othefwife  he  fliall  take  it  as  legatee.  Mo.  352. 
«T4«^'     P^-  474-  M>"-  3^  E"z-  B-  R-    Portman  v.  Willis. 

.this  being  more  for  his  advantage;  but  otherwifc  where  1  dcvifc  a  term  to  my  exccntor  for  Kft  onJy, 
.  rem«under  to  J.  S.  becaul'c  if  the  term  were  veited  in  the  remainderman  it  could  ^not  be  derefted  00c  of 

him  again,  and  fo  might  make  a  devaftavit.     2  Wmi.'sKep.  531.  Trin.  i;^^*  by  liic  Maficr  of  the 

KoUjy  in  the  cafe  of  Cray  v.  Willis. 

C  4^^  ]  6-  ^l  ihe  refl  of  my  goods y  my  debts  and  legacies  being  paidy  I  gh^ 
to  my  executor.  The  teflator  had  fevcral  leafes  of  lands  in  feveral 
counties.  The  executor  proved  the  will,  and  malde  eleHhn  to  have 
one  tenementy  part  of  the  land,  demifed  as  legatee,  a'nd  died.  The 
juifges  delegates  agreed,  that  the  eleftion  of  this  one  tenemeiit 
was  eleftion  of  all,  notwithflahdnig  the  lands  were  feveral,  and 
,  upon  feveral  demifes,  becaufe  the  devife  is  intire ;  and  he  dying 
intci^atc,  though  the  debts  and  legacies  were  not  paid  at  the  time 
he  ifiad6  his  eleftion,  yet  adminiilration  fliall  be  committed  as  of 
his  own  goods,  and  not  of* the  goods  of  the  firft  teftator.  2  RolL 
Rep.  158.  Hill.  lyjac.  B.  R.    Hinfon  v.  Button. 

7.  If  an  executor  ent&s  'generally y  he  is  in  as  executor,  and 
tiot  as  devifce  5  per  Mallet  J.-  cites  it  as  rcfolved  in  Lampcr's 
cafe,   and  in   Matthew  'Manning's  cafe.    Mar.  136.  in  pi.  209. 

^      Mich.  1 7  Car. 

8.  Where  teftator  devifed  the  furplus  to  his  executors  B.  and  C* 
after  debtsy  tsfr.  paidy  though  it  mult  be  admitted,  that  until  debts, 

'  ^c.  are  paid,  it  cannot  be  known  what  the  furplus  is,  yet  in  cafe 
~  where  all  the  debts,  Sec.  are  paid,  it  may  well  be  known  what  the 
furplus  is,  and  fo  there  may  be  an  aflent  to  this  legacy,  fo  tliat  by 
the  death  of  B.  all  fliall  furvive  to  C.  for  here  is  .an  implied  affent, 
See  2  Wms.'s  Rep.  520  to  532.  Tna.  1729.  by  the  Mafter  of 
the  Rolls,    Cray  v.  Willis. 
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(N.  b)    Where  he  (hall  take  as  Purchafor. 
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X.     T  EASE  for  life  to  A.  and  tf  A.  died  within  la  yearSy  that  his  3  Le«  J  54. 
"^-^  executors fball hold  till  the  end  of  the  i  2  years.  A.  died.  The  ^^^  **^* 
executors  entered,  and  brought  a<aions  of  covenant,  which  proves  Quid' juris 
that  the  executors  had  the  tierm  as  a  cnattel  veiled  in  tcftator,  and  clama^  *»• 
not  in  their  awn  rights  as  purchafors  by  the  name  of  executors  ;  ^^-J'  ^' 
per  Manwood  J.     3  Le.  21.    in  Cranmer's  cafe,   cites  19  E.  3.  that'Ach 

Fitzh.  Covenant,  24*  intcreft  may 

by  A.  but  denied  by  Wray  Ch.  J.  amd  cited  D.  150.  Cra?ener*s  cafe,  that  fuch  intcreft'^hrToki. 

2.  Executor  is  a  good  name  of  purchafe-;  per  Dyer  J.  3  Lc.  21.   Cranmer't 
pi.  49.  HilJ.  14  Eliz.  C.  B.  in  Cranmer's  c^fe.  ^»^«  ^»« 

biihop  Cninmsr  made  a  feoffment  to  the  ufe  of  himfclf  during  his  life,  and  after  hit  deceafe  to' the  ufe 
of  his  executors  and  affijni  for  10  years,  and  after  to  T.  C,  in  tail.  Thfc  aiphbifliop  had  no  intereft 
in  the  term,  and  his  executors  (had  it  not  been  for  his  atuinder)  would  have  taken  by  purchafe. 

Mo.  100.  Craniwrfs  cafe. D.  309.  S.  C. And.  I9.  Kirk  ▼.  Bails,  S,  C— — Bendl.  «o-7* 

S»  C Le.  196.  S,  C. 1  Le.  9:5.0.  ^  ' 

3.  Leafe  to  A.  habendum  to  A2s  executor  and  afligns,  for  40  years  If » Icafc 
after  the  expiration  of  former  leafe  granted  to  A.  for  40  years,  of  *>«°»*^««» 
the  fame  lands,  is  void ;  for  it  is  a  pocfon  who  is  not  a  party.  rema?nda' 
3  Lc.  32,  &c.  pLxSo.  Mich.  15  Eliz»  CX  B.  Anon.  tohiscxc- 

years,  and  A.  dies,  this  wiil  be  affets  In  the  executor's  hands,  though  It  neVer  was  the  tcftator*f^' as 

'  'was  rclblvcd  per  thrp:  jufticcs  againft  Aoderfon  Ch.  J.  apd  there  it  was  faid  that  Cranmer's  cafe  where 

in  efte<a  it  was  refolved,  was  of  little  authority,  for  that  there  were  two  jui^ices  againft  two  till  Moun- 

fon  J.  changed  his  opinion,  on  a  conceit  that  there  the  eftate  was  by  way  of  uftf,  which  could  make 

•  no  difoence ;   tlie  like  law  of  a  Icafe  for  years  bequeathed  to  A.  for  Kfe,.  tad  after  to  B    whr.  a\^a 

'  living  A.  it  ib41hc  afi'ets  in  B.'s  executor's  hands.     W^yit.  Ofi;  Ex,  8a.      .  ' 

4.  If  a'tnan  have  a  leafe  fgr  llfe^  remainder  for  40  years,  the  te-  D.  310. 
mainder  i$  void,  becaufe  there  is  no  perfon  named  to  whom  it.  is  ^•'**  P^* 
limited  ;  b«t  if  a  man  makes  ieafc  for.  life  and  /jfter  his  death  to  dtedfl^ 

*  his  ieffeefor  40  years,  it  is  good,  and  the  executor  .fliall  have  it  as  Yew!  9. 

•  in  right  of  his  teftator ;  but  where  a.  man  makes  a  icafe  for  years  ^'^'-"•^ 
mMey\\izret9iaindei/^  after,  his  death  for  forty  years  Uxhls  eikcutors;  sJcfl^t^l 

.  the  executors  ihall  hive  it  as  putchaforsy  for  this  word,  (remainder)  natur.- — 
divides  it  from  the  teftator,  and  makes  the  executors  purchafors ;  ^^^^^f 
per  Anderfon. '   Ow.  1 25. .  Mich.  40  &  >i  Eliz.  in^cafc  of  Sparkc  fefted°thii 

V.  Sparke.  cafe  from 


Cranmer's 


14  E;a.  Dyer,  becatffc  in  that  cafe,  ft  is  hmiled  by  way  of  ufe,  and  bythe  pirty  Jilmfcif,  fo  he  Aewi 
fais  own  intent  that  it  ftould  not  veft  in  himfclf  but  in  his  executors,  but  here  the  hmitition  is  by  a 
firanger,  whetein  there  is  not  any  intention  appears  but  that  it  ihould  vcft  Jatfac  leffce  himfelf  and  b» 
this  diftrencc  all  the  books  are  icconcUed,     Cro.  E..666.  in  cafe  of  Sparkc  v.  5parkc.  '  .    ^    ^ 

5.  If  a  man  covenants  to  ffand  felfed  to  the  ufe  bf  hlrnfelf  for  life,       "      ' 
remainder  to  his  executors,  the  executors  .fhall  take  to  the  ufe  of 
the    teftator  \  but  if  a  man  for  good  confideration   covenants 
to  ft  and  fcifed  to'the  ufe  of  the  executors  of  a  fff anger,,  there  the 
mrcrd  (executors)  'is  a  word  of  purchafe,  and  they  fliall  take 

Gg  2  .  -  to 
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to  tlieir  own  ufc  ;  per  Popham  Ch.  J.     4  Le.  139.  pi.  387.  B.  R. 
^non. 

6,  Devife  of  a  rent-chirge  to  its  nvife  for  life^  and  after  fays,  if 

fbe  niarry^  his  executors  fhall  pay  her  100  L  and  the  rent  fball  cetfe 

,  and  return  to  the  executors.     The  rent  is  to  continae  till  the  looJ. 

•  is  paid,  and  the  executor  is  in  nature  of  a  purchafer,  and  mufl: 

pay  the  lool.  before  he  (ball  have  the  rent,  and  that  whether 

there  be  afl'ets  or  not ;  per  two  juftices  againft  Twifdcn,  who 

tliought  the  devifor's  meaning  was  to  give  her -a  prefcnt  intereft 

in  the   lool.   and  that  in  fuch  cafe  the  rent  muil  ceafc  pre- 

fently  upon  the  marriage ;  but  however,  (irtce  it  was  to  be  ijffiiing 

0ut  of  the  inheritaru:ej  he  thought  it  doubtful,  and  confentcd  to  the 

judgment  for  the  baron  in  the. right  of  the  wife.     Mod.  27a. 

pi.  25.  Trin.  29  Car.  2.  B.  R.  Oibotn  v.  Walleeden* 


(0.  b)     Where  he  fliall  have  the  Surplus. 

I,    A     By  the  contrivance  of  B.  his  nephew,  made  a  will,  and  B. 
f  Ix  •   executor,  2Lndfaid  nothing  in  his  ivill  of  his perfonai  eftate^ 

KVhich  by  this  means  the  executor  claimed  though  te/iator  left  afon  s 
but  it  appearing  by  feveral  matters  that  A.  intended  it  for  hia 
fon,  8cc*  decreed  for  the  fon  (an  infant),  and  defendant  to  be 
examined  on  interrogatories,  and  to  be  reilrained  from  confei&ng 
judgments,  &c*  to  creditors  of  teftator,  and  the  cuRody  of  the 
infant  taken  from  him.  Fin.  Rep«  351.  Pafch.  30  Can  2.  Cor- 
cellis  V.  Cor  eel  lis. 

2.  A.  bequeathed  fome  legacies,  and  adds,  /^/w  the  rejl  (fmy 

goods  and  chattels  to  my  execittors^  and  afterwards  I  give  to  my  exeat- 

tors  the  fum  of  100 1.  a-piece  (or  their  care  and  trouble,  and  after  my 

debts  and  legacies  paid,  I  give  all  the  re/l  ofmyperfinwi  eftate  to  the 

■  children  of  C.  the  money  to  be  paid  into  the  hands  (f  C-  and  maLcs 

C,  !>.,  and  E*  executors.     Decreed  the  children  of  C.  to  have  the 

intire  refiduary  eftate,  becaufe  iool.  a-piece  was  bequeathed  to 

the  executors,  and  decreed  the  refidue  of  the  money  to  be  paid 

[  408  J    into  C.'s  hands  according  to  the  will,  and  tlie  reft  of  the  perfonai 

eftate-  to  be  delivered  to- the  dbildreiu     Vcrn.  30.   Hill.  j68i. 

Fane  v.  Fand. 

Verrt.  R.  3.  Mortgagee  infeefimple  deyifed  looK  and.  other  legacies,  and 

th*'  ft'  ^'    ^^  devifed  lool.  to  H.  whom  he  makes  executor;  it  was  ftrongly 

bequeathed    Urged  that  the  executor  was  limited  to  the  lool.  and  tlie  rather 

a  particu.      becaufe  his  legacy  was  exprefsly  willed  not  to  be  paid  till  after 

to  thc^r     <J^^^*  **^^  other  legacies  paid,  yet  Jeffries  C.  decreed  the  mortgage 

as  well  as  to  to  the  cxecutor,  though  the  lands  was  defcended  to  the  heir. 

theeicciitor,  2  Ch*  Cafes^  1 87.  Mich.  2  Jac.  Canning  v.  Hicks. 

4.  A.  makes  B.  and  C.  his  executors,  and  devifed  to  them  2oI. 
a-pieccy  and  alfo  devifed  to  them  800I.  ///  trujl  for  payment  of  annwi-^ 
ties  to  L,y  M.J  and  N^ox  life,  far  exceeding  the  intereft  of  the  800I. 
and  devifed  the  furplus  to  his  nephews  D.  and  £.  to  be  equally 
divided  between  them,  and  appoints  his  executors  to  lay  out  the 

Dune 
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fame  for  their  benefit.  L.,  M.,  and  N.  being  dead,  the  unex« 
haufted  remainder  of  the  800].  (hall  go  to  D.  and  £.  the  refi* 
duary  legatees,  and  not  to  B.  and  C.  the  executors,  who  had  only 
the  800I.  as  a  depojitum^  and  were  not  bound  to  pay  beyond  it  \ 
per  Jeffries  C.  Vern.  425.  pi.  400.  Hill.  1686.  Cock  v.  Berifli. 

J;  A  man  made  his  will,  and  devifed  all  the  refidimm  of  his  per^  • 

fonal  ejlate  to  J.  S.  and  to  his  nvife^  tteverthelefs  in  truft  for  his  luife^ 
and  made  the  faid  J*  5.  and  his  nvife  executors.  After  making  of 
this  will,  and  fix  months  before  the  death  of  the  teftator,  the  wife 
diedy  and  then  the  teftator  died  ;  and  the  next  of  kin  preferred  a  bill 
againit  the  executor  to  have  an  account  of  the  perfonal  eftate, 
and  infifted  upon  it  that  J.  S.  Mras  only  a  truflee,  and  had  no  be- 
nefit intended  him  by  the  teftator.  But  per  tot.  Cur.  the  bill  was 
difmiiled,  for  the  law  had  cafl  it  upon  J.  S.  by  being  executor^  and 
there  appeared  no  intent  of  the  teftator  that  it  fhould  be  otherwife., 
2  Freem.  Rep.  105.  pi.  115.  Trin.  1689.  Anon. 

6.  A*  by  will  dcvitcd  particular  legacies  to  his  children  and  grand-  *•  ^'  ^^ 
children,  and  lol.  a^-picceto  J*  S,  and  J.  J)»  his  executors -for  their  chancellor 
care:  there  was  a  furplus  of  5 cool.    Jeffries  C.   decreed  it  a  2VCTn.649. 
truft  for  the  children.     Vern.  473.  pi.  462.  Mich.  1687.    Fofter  H»ii-»709« 

▼•Munt.  ,  him  to  be 

fettled  in  the  Houfe  of  Petn.  Equ.  Abr.  243.  (D)  pi.  t.  S.  C.  but  the  author  in  a  note  in  the 

marjgin  fays,  chat  6nce  this  cafe  there  have  been- variety  of  refolucions  both  in  Chancery,  and  the 
Houfe  of  Lords,  on  this  head  ;  notwiih(landhig  which,  this  matter  feems  as  undetermined  as  any  in 
equity ;  for  though  the  law  cafts  the  whole  perfonal  eftate  on  the  executor,  yet  as  the  intention  of  the- 
tcibuor  ii  chiefly  to  be  regarded  in  a  will,  if  it  appears  by  a  ilrong  and  neceifary  implication,  that  the 
executor  was  not  to  have  it  to  his  own  ufc,  equity  will  decree  him  a  truftee  fur  the  next  of  his  kin  to  the 
teftator ;  and  therefore  it  feems  agreed,  that  if  ftrangers  or  diftant  relations  are  made  executors,  in4 
legacies  are  given  them  for  their  care  and  trouble,  that  they  ihall  not  have  the  furplus,  but  where 
the  execuci>rs  are  as  nearly  related,  as  thofe  who  claim  as  next  of  kin  ;  and  they  have  had  alt  legacies 
given  them,  though  perhaps  fome  of  them  greater,  and  fome  of  t^em  lefs,  great  doubt  has  been,  in 
which  inilances  it  has  (as  appears  by  the  cafes)  been  determined  according  to  the  intention  of  the 
teftator,  coile^ed  not  only  from  the  words  of  the  will  but  likewiie  from  collateral  proof  of  teftator 'a 
greater  kindnefs,  &c.  which  upon  thefe  occafioo;  has  been  admitted,  fometimes  for  the  executor,  and 
iometimes  for  the  next  a-kin.  Parker  C.  faid  he  was  not  fatisfied  with  the  notion  of  a  legacy 

to  an  executor  excluding  him  from  the  furplus,  and  therefore  had  not  the  executor  fubmtttsd  to  ac- 
count for  the  furplus,  be  faid  he  knew  not  if  he  fliould  have  decreed  him  to  account  for  it.     Pafch. 

4  Geo.  10  Mod.  400. V*  Mortimer  Powell.        ■     See  Wms.*|  Rep.  S.  a  note  at  the  hot* 

com  of  the  page  relating  to  an  objection  that  this  cafe  was  fo  decreed  upon  a  fraud  in  obtaining  th6 
will,  which   is  there  denied. .  S.  P.    per  Ld.   C.  Parker.   Ch.  Prec.  567*      ■       Gil.  £qu. 

Rep.  i2/>,  117.  S.  Q.  accordingly.  a  Wms/s  Rep.  i6a.  fays  the  S.  P.  was  decreed  by  Ld.  C* 

Macclesfield,  24  February,  1720.  May  v.  Lewin.  A.  devifed  50I.  to  B.  his  brother,  and  50].  to 
bis  nephew  C.  and  made  B.  and  C.  executors,  and  gave  20 1,  a-piece  to  other  relations^  feveral  of 
whom  Were  his  brother's  nephews  and  nieces,  and  as  fuch  his  next  of  kin  in  equal  degree  within  the 
0atute  of  diftribution,  after  which  the  teftator  abruptly  broke  off*  without  faying.  In  witnefs  whereof, 
Sec*  or  making  any  difpofiuon  of  the  *  furplus.  The  will  was  wrote  all  with  A.'s  own  hand,  though  not 
/igned  by  him,  and  was  proved  in  the  fpiritual  court  as  his  will.  Ld.  Ch.  Parker  held,  tJiat  the  exe* 
cutors  were  but  truftees  with  refpeft  to  the  furplus,  and  decreed  the  fame  to  go  to  the  next  of  kin,  ac<« 
cording  to  the  ftatute  of  diftributions.  Wms.*s  Rep.  544  to  555.  Trin.  17 19.  Farrington  t« 
Knightly.— —Chan.  Prec.  566.  pi.  346.  Trin.  1721.  S.  C.  10  Mod.  442.  Trin.  5  Geo.  i. 

in  Cane.  S.  C.  but  Ld.  Chancellbr  took  further  time  to  confiderof  his  decree. 

•  [  409  ] 

7.  /  dijpo/eofmy  ejlate  after-mentioned^  and  what  elfe  J  have  in  Chan.  Prec. 
the  world,  in  manner  and  form  following ;  and  gives  feveral  lega-  '** 
cies  to  his  relations,  amounting  to  near  the  value  of  his  whole 
perfonal  eftate,  as  appeared  by  a  calculation  of  his  own  hand 
writing  about  that  time  made,  and  then  makes  B.  and  C.  his  exe- 
CiitorSj  and  gives  them  20 1,  and  intreats  them  to  take  the  trouble 
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of  getting  in  his  eftate.  Teflator  lives  10  ycai's  aft^r,  aifd  acquirer 
an  additional  eftate  ;  per  Commiflioners  decreed  the  executors  to 
be  but  truftees,  and  that  the  new  acquired  eftatejhould  go  to  the  le» 
gatees  in  proportion  to  their  legacies,  2  Vem.  I48«  pL  144.  Tiiiu 
1 690.  Cordell  v.  Noden. 

§•  Teftator  by  will  gave  20  L  for  mourning  to  a  Jlranger^  and 
made  \\im  executor.  Diftribution  was' decreed  7  Annae,  2  Vem.  676. 
in' cafe  of  Ball  v.  Smith,  cites  it  as  the  cafe  of  Cook  v.  Walker^  . 
15;  May  1691.  * 

9.  Wife  and  two  Jtrangers  were  made  executors^  and  100/.  k* 

gaey  to  the  wife,  and  the  intereft  of  300 1.  to  her  for  her  life ;  to 

William  he  gave  20/.  for  mourning.     Surplus  decreed  to  be  diftri- 

buted.     2  Vem.  677.  in  cafe  of  Ball  v.  Smith,  cites  it  as  the  cafe 

of  Darwcllv-  Bennet,  in  1692.  ,  . 

But  fttch  10.  u4.  had  a  daughter  and  two  orothers,  and  made  his  will,  and 

diftribution    thereby  gave  ^  I,  a-piece  to  his  brothers,  appointing  them  exeaitors,  but 

fur  in  the      made  no  difpofition  of  the  fur  plus.     On  a  bill  by  the  daughter  for  an 

fplricuai        account,  there  were  proofs  that  A.  intended  his  executors  the 

•^""^hibf^     lurplus,  the  daughter  being  under  A.'s  difpleafure  by  marrying 

tionwas'      againft  his  confent,  but  being  fomewhat  doubtful  it  was  decreed 

granted  nifi.  at  the  Rolls,  and  affirmed  by  the  Ld.  Somers,  that  the  executors 

TrS***  8^^'  ^^"^^  ^  ^^^  truftees  after  their  legacies  paid,  and  the  furplus  to 

w.  3'B.R.  go  according  to  the  ftatute  of  diftribution.     Wms.'s  Rep,  9* 

Petit  T.        20  May  1606.  Petit  v.  Smith. 

Smith. '        ^ 

Comb.  378.   S.  C.  accordingly— Ld,  Raym.  Rep.  86.  S.  C.   accordingly.  Ibid.  363. 

Mich.   10  W.  3.  S.  P.  by  Holt  Ch.  J. Wm8.*s  Rep.  7.    S.  C.    and   though  the  fpiiitQal 

roort  has  no  fuch  power>  yet  the  court  of  Chancery  looks  upon  the  executor  as  a  truftre  with  regard 

to  the  furplus,  and  will  niake  him  account. Com>ns's  Rep.  3.  S.  C.  the  Court  inclined  that  \ 

prohibition  ihouid  go. 

5"*^***  9.  A.  dcvifcd  his  lands  to  his  executors  to  he  fold  for  payment  of 

vftttaatt'  ^^^^i  ^^^  that  if  any  furplus  be  after  debts  paid,  it  (hould  be  deemed 

hcir«,  and  part  of  his  perfonal  eftate,  and  go  to  his  executors ;  *  yet  executors 

^"J^y^  were  decreed  to  account,  and  pay  the  furplus  over  to  the  next  of 

name,  and  ^^^'     2  Vem.  361.  pL  325.  JMich.  1698.  cites  it  as  the  cafe  of 

after  made  Sir  William  BafTet. 

bim  execo- 

tor,  hut  ga^e  him  no  legacy,  it  was  decreed  that  there  was  no  refulting  truft.     Mlcb.  1691.  decreed 
and  affinned  in  parliament.     Abr.  £qu.  Cafes,  £73.  Cunningham  v.  Mellifii  *  And  A.  gave 

to  hia'etfecuton  tool*  a«piece  as  a  legacy,  and  thercfcre  Sir  John  Trevor,  Maft«r  of  the  Rolls,  decreed 
that  this  legacy  to  the  executors  created  a  refulting  tiud  of  the  refidue  of  die  perfonal  efVate  for  the  next 

of  kin.     Ch.  Prcc.  81.  S.  C.  by  the  name  of  Ld.  Briflol  v.  Hungerford. S.  C.  cited  by  Ld.  C 

Parker*  Wms.*a  Rep.  550.  in  cafe  of  Farrington  v.  Knightiey. 

S.  C.  cited  12.  A.  gave  fcveral  legacies  to  all  her  next  of  kin  hy  name,  and 
p^riw  ^'  particular  legacies  to  B.  and  C.  two  diflenting  minifters,  and 
TrimiViQ*  made  them  executors^  but  made  no  exprefs  difpofition  of  the  furplus 
Wros.'i  of  her  perfonal  eftate  who  fliall  take  the  furplus.  The  executois 
S?afe  of'  '^^^^  obliged  to  diftribute  the  furplus  amongft  the  next  of  kin« 
Farrington    2  Vem.  361.  pi- 325.  Mich.  1698.  Bailey  V.Powell. 

V.  ICnigbt- 

ly. Ch.  Free.  92.  S.  C.  Pafch.  1699.  fayi  fht  bequeathed  the  legacies  to  troftees  to  f  be  pat 

out  for  the  benefit  of  the  next  of  Jcin,  and  did  not  tnift  them  with  their  own  legacies,  and  it  apfcared 
that  flie  had  no  great  kindneis  for  them.  lA.  Somert  decreed  «  diibibutjODf  aad  the  eiecutort  to  pay 
cofta  for  infifting  on  it* 
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1 3.  A.  makes  his  wtfe  executrix^  but  bequeathe  J  nothing  more  to  her  •  S.C.  cited 
than  was  her  own  before  as  executrix  of  her  former  "hufband,  and  "dbySu^ 
what  was  other  wife  hers  before  lier  marriage  with  A.     Per  Har-  fci,  2 
court  K.  decreed  on  view  of  precedents  the  furplus  to  the  wife,  Wms/s 
there  being  only  the  fmgle  cafe  of  Ward  v.  Lane,  where  the  wife  inTaft  of* 
executrix  has  been  excluded  the  furplus,  the  cafe  of  Darwell  v.  Aitorncf 
Ben  NET,  where  two  ft  rangers  were  executors  with  the  wife,  not  ^*"?^  ^* 
coming  up  to   the  cafe.     2  Vern,  675.   pL  602.    Hill.   171 1.  s.°c/cltcd 
*  Ball  V.  Smith.  by  Ld.  c. . 

Parker. 

Bat  he  faid  he  did  not  hear  of  any  precedents  cited  that  go  fuither.  Wms/s  Rep.  549.  Trio.  I7I9« 
in  caf:  of  Farrington  v.  Knighticy.  But  Ibid.  pag.  551.  his  Lordfhip  faid,  that  as  to  what  had 

b<cn  faid  heretofore  that  there  was  but  a  fingle  prececkent  of  this  kind,  he  had  now  leen  feveral  of  thole 
decrees,  and  that  they  made  no  difference  where  a  wife,  and  where  a  more  remote  relation  had  the  exe« 
cutorfliip )  for  that  ftill  in  Ai  thofe  cafes,  if  there  was  no  exprefs  difpolation  of  the  furplus,  the  executor^ 
whoever  he  was,  had  been  looked  upon  as  a  truilee,  with  rcfi^c*!)  to  fuch  furplus  for  the  next  of  kin; 
and  that  having  fpoken  with  Mr.  Vernon  in  hii  life-time,  he  rolJ  him  that  there  bad  been  fo  many 
decrees  upon  the  point,  and  it  had  been  fo  fully  ei^abliihed,  t.at  he  thought  it  not  worth  while  to 
take  notice  of  any  later  decrees,  apprehending  ic  a  principle  as  much  fixed  at  that  fee-limple'  land 

ihould  defcend  to  the  heir. Ld.  C.  Parker,  )Vm$.'&  Rep.  ^52.  Trin.    1719-  ciie^  this  cafe  of 

Ball  V.  Smith,  thus  (viz.)  A.  devifed  fome  plate  to  h^s  wife  which  (he  hid  as  executrix  to  her  former 
huiband,  and  two  other  pieccrs  of  pla'e  in  lieu  of,  and  recompenc«  for  fome  other  plate,  whicti  likewife 
•  had  belonged  to  his  faid  wife  as  exccuttix  of  her  former  hufband,  but  which  A.  had  difpofed  of  an4 
made  no  devife  of  the  furplus.  Decreed  that  this  (hould  not  bar  her  of  the  furplus,  becaufe  the  deviTe 
of  the  plate  which  Ihe  before  wjs  intitled  to  as  executrix  of  h':r  former  hulband  was  void,  the  fccond 
hufband  having  no  power  to  difpoic  of  ttiat  by  his  will,  though  he  might  do  it  by  ad  executed  in  hit 
life-time  j  and  as  to  the  other  plate  in  lieu  and  recompence  of  the  other  plate  difpofed  of  in  his  life- 
time out  of  what  belonged  to  her  3S  executrix,  it  mufl  be  reafonable  to  confliue  this  as  a  refUtution  ra- 
ther than  a  gift. 

14.  After  feveral  devifes  of  lands  to  feveral  perfons,  and  50/, 
given  to  the  heir  at  law  to  buy  nwurningj  and  other  legacies  to  others, 
the  teft:ator  gives  5  /.  a-piece  to  J?.,  C.,  andD.  to  buy  mournings  and  all 
the  reft^  ilfr.  of  my  ma  nor s^  £5*r.  goods,  chatties,  ilfc,  and  all  other  my 
real  andperfonal  ejlate  whatfoever,  I  give  to  B;  C,  and  D.  whom  I 
nominate  and  appoint  executors  of  this  my  will,  equally  to  be  divided 
between  them,  to  hold  to  them,  and  their  affigns  for  ever.  Decreed 
that  the  furplus  being  exprefsly  given  here  can  be  no  refulting 
truft  for  the  heir,  and  the  heir  having  a  legacy  given  him,  and 
not  the  furplus,  turns  the  argument  ftrong  againll  him.  Affirmed 
in  the  Houfe  of  Lords.  Ch,  Prec.  94.  pJ.  83.  Pafch,  1699. 
Dormer  V.  Berty. 

15.  The  teftator  made  one  exectUor  who  was  no  relation  to  him 
hut  a  mere  Jlr anger,  and  gave  him  ^oLfor  his  care  in  the  execution  of 
bis  will  s  die  plaintifF  being  next  of  kin  exhibited  a  bill  for  the 
refiduum  of  the  eftate,  and  no  counfel  appearing  on  the  other 
fide,  he  had  a  decree  nifi  caufa ;  for  per  Turton  J,  with  whom 
the  bar  agreed,  the  executor  in  fuch  cafe  fhall  not  have  the  re- 
fiduum  after  debts  and  legacies  paid,  but  the  next  of  kin  to  the  - 
teftator  \  and  fo  it  was  faid  it  had  been  decreed  in  the  like  cafe 
between  Cord  ALL  and  Cokdall;  it  is  true,  if  the  executor  had 
been  nearly  related  to  the  teftiator  it  might  have  been  otherwife, 
but  even  in  fuch  cafe,  if  there  are  other  relations  in  equal  degree 
wti  him^  and  are  poor  and  indigent,  equity  in  fuch  doubtful  cafes 
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will  gire  the  rcCdoc  aunongft  diem.    3  SUk.  82.  pL  i*  Mathews 

V,  Courthope. 

S.C.citedby       16,  A.  having  a  wj/^,  hit  noehild^  and  t^vobrtxtbers^  hy  will  gave 

\^  Wmr*i  ^^  ^^^  nephew  and  niece^  one  moiety,  and  the  other  moidj  ef  a 

Rep,  5  50,  in  banker^ s  debt  to  his  tvtfe^  and  made  herfoU  executrix  s  per  Cun  the 

cafe  of  Far-    y^jfp  \^j  ^  dcvife  of  the  moiety  of  the  debt  was  excluded  from  the 

KiSghti^-    ^^n^^^*  ^f  ^^  perfonal  eftate  as  executrix,  though  there  was  no 

C  411  3    child,  and  though  legacies  to  the  brothers  (one  of  which  was  heir  at 

law)  tvere  given  out  of  the  land^  which  had  not  been  necefiary 

unlefs  A.  intended  the  furplu$  of  the  perfonal  eftate  for  his  wife, 

thatothcrwife  had  been  fufficient  to  pay  thofciegacies,  2  Vem.  425. 

Pafch.  1701.  Randall  v.  Bookey. 

Ch.  Prec.  j^.  The  «j//r  was  made  executrix,, znd  the  hujband  living  2q 

ieclcJ*  ^*   y^^'"/  after  the  will  acijmred  an  eftate^     Surplus  decreed  to  be  dif- 

tbpugh'it      tributed,     %  Vem,  677.  in  cafe  of  Ball  v.  Smith,  cites  it  as  the 

was  argea     cafc  of  Ward  V,  Lane,  decreed  lo  Jan*  13  W-  3, 

tbat  tbc 

wiU  was  made  in  1673,  and  the  courfe  of  diftributing  the  furplus  not  introduced  till  long  aftrr* 
■  S.  C.  cited  by  M*  C.  Parker,  Wmt**t  Rep.  550.  as  decided  by  Ld.  Keeper  Wrtgbc.    HiU« 

13  W.  3. 

18.  A.*  by  will  gave  his  library  of  bods  to  Jn  S.   except  ten^  * 
fiicb  as  M*  his  wife  fhouli  chufe^  and  made  Al,  executrix,     Ld« 

Wright  thought  this  was  no  derife  of  the  books  to  her,  but  only 
an  exception  of  ten  out  of  the  devife  to  J.  S.  and  the  executrix 
was  the  proper  perfon  to  chufe  which  ihould  be  excepted,  and 
it  could  not  be  intended  to  bar  his  wife  by  fo  inconftderable  a  U^ 
gady,     Ch,  Prec,  231.pl.  192,  Trin.  1702.    Griffith  v.  R<^ers« 

19.  A.  devifed  to  B,  and  C.  his  wife's  children  (as  he  called  them^ 
not  owning  them  to  be  his)  10/.  a-fiece  and  m  more,  and  gave  the 
fhildren  which  he  owned  confiderable  ligacies,  and  devifed  legacies  ta 
bis  executors,  but  did  not  mention  them  to  be  for  their  care  and  pains^ 
or  any  thing  to  the  purpofe.  Decreed  that  the  executors  ihould 
|iot  have  the  furplus,  but  that  it  fhould  be  diftributed  among 
all  the  children.  Chan.  Prec.  169.  pi.  140.  Trin.  1701*    VacheU 

V.  Jeffries,    ^rct^   Qc€^e^^^,  /  /?aAe«««  •  ^^i-"^.  /^/.   -»*:*=  -^••^  -  .>!>' 

20.  A.  made  his  wife  executrix  during  her  widowhood,  aqd  if  ihe 
die  or  marry  then  his  Jon  to  be  executor,  and  devifedy^^  curnfities  ax 
fyeir^looms  to  his  fon,  and  the  ufe  of  the  houfebold  goods  to  the  wfe  dur» 
ing  her  wiefowhood,  Ld.  Wright  thought  the  wife  fliould  havo 
the  furplus,  {he  having  but  a  limited  executorfhip,  and  the  heir  to 
have  it  afterwards  when  his.  executorfhip  fliould  take  place, 
Chan.  Prec,  263.  pi.  213.  Mich,  1706.     Hoikins  v.  Hofkins. 

21.  If  a  man  be  declared  executor,  this  of  itfelf  gives  him  an 
intereft  in  the  perfonal  eflate,  and  he  fliall  have  the  whole  \  but 
jf  partoi  that  eftate  be  devifed  to  him,  it  will  exclude  him  as  to  the 
reft,  and  he  fhall  have  no  more  than  that  fo  devifed  \  per  Lord 
Chancellor  Cowper,  in  Cane.  Pafch.  6  Ann. 

PecTMd  a  22.  A.  made  B.  his  wife  executrix,  and  devifed  to  her  the  tfeof 

dlftribation,  ^ij  table  plate  far  life,  and  after  to  C.  his  grandfon.   Per  Cowper  (5. 
^^  y^^    this  is  ^  ftrong  ixnplicatiou  that  S.  (hou]4  not  have  the  whole^  and 

thQ 


Ac  TathcT  the  ftronger  becaufc  more  minute  and  rcftriftlvc;   if  htvtkerpa* 
the  will  had  been,  /  give  plate  to  C.  excep  the  ufe  of  it  to  D,  then  "^^^^'^ 
it  would  have  been  within  the  reafon  of  the  ca{e  where  books  above  a 
were  given  to  J.  S.  except  fix  to  wife,  which  cafe  was  rightly  ad-  third,  ibid. 
judged,  but  this  cafe  differs.     2  Vern.  648.  pi.  578.  Hill.  1709.  R^ep.Tlel''* 
Lady  Granvill  v.  Duchefs  of  Beauford.  s.  P. 1 

Reverfed  ia 
Dcm.  Prcx:.  and  the  furplus  decreed  to  the  dachefs  as  cyecutni.    2  Vern.  677.  Wms/s  Rep.  114. 

Hill.  1709.  S.  C.  decreed,  and  that  decree  was  reverfed  accordingly. 9  Mod.  lo.  S.  C.  cited. 

■  I  S.  C.  8c  P.  cited  by  Ld.  C.  Parker,  but  chat  it  was  reverfed  in  the  Houfe  of  Lords ;  the  reafoa 

whereof  he  faid  might  Le  becaufe  this  was  not  properly  a  devife  to  the  ducheis  of  the  ufe  of  the  plate^ 
b<u  rather  an  exception  or  rrfervaiion  to  the  ducheis>  ',viz«)  a  devife  of  the  pUie  to  thegrandfon,  referv* 
jng  the  ufe  thereof  10  the  dachei's  foi  her  Jife.  Wxns.'s  Rep.  552.  Trui.  2  7i9<  in  cafe  of  Farrin^. 
ton  V.  Knightley. 

;  *C4t3  3 

'23.  One  drvifed  his  rent  eftate  to  be  fold  for  the  payment  of  his  debts ^  S.  C.  citcii 

and  thefurpluty  tfany,  to  be  deemed perfonal  eflate^  and  to  go  to  his  *  exe^-  \^l'Jl 

rutorSf  to  whom  he  gave  20/.  a-^ece.     Decreed  the  furplus  a  truft  Trin.  1734. 

for  the  heirs  at  law,  and  affirmed  in  parliament.     2  Vern.  645.  ^^^  ^ 

Hill.  1709.  pi.  573.     Briftol  (Countcfs  of )  v.  Hungerford,  tho"ught 

this  a  (Irange  determination,  and  to  go  much  coo  far.  .  Ibid,  in  a  note  of  the  reporter  fays,  thu 

may  well  be  thought  a  (Grange  determination,  and  the  rather,  for  tiiat  Mr.  Vernon  fays  it  was  affirmed 
in  Parliament.  The  cafe  is  differently  reponed  in  Chan.  Piec.  Si.  where  ic  is  faid  the  furplus  wu 
decreed  a  truft  in  the  executors,  fubjet^  to  dii^rbution  ;  and  this  is  warranted  by  the  regifter^a  book. 
The  dectee  appears  to  bear  date  3d  of  July  1697,  ^  to  have  been  made  by  Sir  John  TicvoTg 
(then)  Mafter  of  the  Rolls.  The  words  whereof  are  as  follow ;  <*  And  as  to  the  furpius  of  the  fai4 
*^  edate,  after  the  debts  and  legacies  paid,  his  honour  having  been  attended  with  the  will,  and  baviiiK 
**  cohfidcred  thereof,  declared  that  the  faid  leitator  having  by  his  faid  will  given  to  each  of  his  exeoi- 
**  tors  100 1.  a-piece,  there  is  a  refufting  truft  in  them  for  the  repreicntatives  of  the  faid  fieftatwi 
''  and  that  the  defendants  Mrs.  Reppington  and  Mrs.  Meredith,  who  were  co-heirs  and  reprcfentativea 
**  of  the  faid  tcftator  Sir  William  Ba/1't:t,  were  inti'tled  thereto  ;  and  doth  therefore  order  and  decree 
<*  That  the  refidue  and  furpius  of  Sir  William  BaiTet's  eftate,  his  debts  and  legacies  being  paid  at 
<<  aforefaid,  be  equally  diftributed  between  ihem."  It  further  appears  by  a  fubfequent  ordn-  of  the 
iSthof  November  1708,  in  the  above-mentioned  cauie,  that  this  part  of  the  decree  wai  atfrnied  ia 
parliament,  for  it  recites,  that  the  decree  of  the  3d  of  July  had  been  figned  and  inrolled,  and  that  the 
J4idgme  :t  creditors  appealed  to  the  lords  in  parliament,  whq  on  the  26ih  of  February  1703,  adjadgei 
that  the  decree,  fo  far  as  had  been  executed,  ihould  not  be  fet  aiide  or  opened }  but  that  as  to  the 
money  remaining  undivided,  purfuant  to  the  decree,  the  appellants  were  to  be  let  into  a  fatisfadion  of 
their  debts  according  to  the  priority  of  their  frveral  fecurities.  After  which  the  order  proceeds  to^ive 
fome  dire^^ioos  in  regard  to  the  creditors.  It  is  obvious  to  perceive  the  fame  perfons  being  heirs  anA 
Ckewife  next  of  kin,  (though  they  took  only  in  the  latver  capaci^,}  occalioiied  this  miibke  In  Mr* 
Vernon's  report  i,f  the  cafe. 

I 

^4.  A.  niade  his  wife  executrix,  and  devifcd  to  her  a  term  for  Gilb.E^. 
years  for  her  llfe^  and  a  contingent  intereft  as  to  the  refidue  of  the  s.*^c.^int»i 
term,  which  contingency  never  happened ;  yet  (lie  (hall  have  the  tidcmver- 

furplus  of  the  reft  of  the  perfonal  eftate  5   per  Lord  Harcourt.  ^'*"- • 

Ch.  Prec.  316.  Mich.  1711.    Jones  v.  Weftcomb.  av'rffjo. 

S.  C.  decreed  accordingly.  S.  C.  cited  by  Ld.  C.  Parker.  Wms.'s  Rep.  552.  and  held  that 

this  might  be  fo  within,  the  reafon  of  the  Duchefs  of  Peaufoid's  cafe,  for  it  being  an  exception  or«e- 
/ierration  of  the  term  to  the  executrix  for  her  life,  it  was  not  proj^srly  a  devife  to  her,  and  confefoeotif 
no  bar. 

25.  A.  made  p,  and  C  his  executors^  and  gave  legacies  to  B»  hit  S«  ^*  «5te4t 
not  to  C.     Per  Ld.  Harcourt,  this  fliall  not  intitle  C.  to  the  whole  Rep.'Vj?, 
^  furplus  exclufive  of  B.   but  though  (this  fuit   being  between  Tria.  i7xV 

'p.  and  C-)  he  decreed,  yet  he  made  a  doubt  if  thefc  legacies  to  Ciib. 

one  executor  would  not  exclude  both,  and  let  in  the  next  of  kin.  yg^sf^? 
ChfPrcc.323,  pi,  246,  Bill- I7U»    Colefwprtli  v.  Brangwin. 

26b  a. 
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26,  A.  bequeathed  100/.  a-piece  to  bis  next  af  ian^  and  alfo  to 

J.  S.  his  executor  looA  but  makes  no  difpofition  of  the  farplus^ 

the  qUeilion  was,  if  J.  S.  or  the  next  of  kin,  (hould  have  the 

furpli^  ?  The  cafes  cited  were  the  Duchefs  of  Beauford's,. Smith  t. 

Ball,  Wicket  v.  Jones,  Littlcbury  v,  Buckley,  which  was  firft  heard 

in  the  Mayor's  court,  and  Uie  furplus  there  decreed  to  the  next 

of  kin ;  and  on  appeal  to  the  Houfe  of  Peers,  the  executors  %vere 

admitted  to  read  nmtnejfes  to  prove  that  the  teftator  intended  them 

the  furplus,  and   on  that  foot  the  Lords  reverfed  the  decree^ 

2  Vem,  673.  pi.  601.  Mich.  171 1.     Wingfield  v.  Alkinfon. 

ftVevn.  27.  Teftator  devifed  feveral  legacies  to  fcvcral  perfons,  and 

7  3  6.  pi.  6  45.  gives  a  legacy  to  one  of  the  executors  by  his  chrtjlian  andftmame^  and 

that  drew      ^^^  clotbcs  to  be  difpofcd  of  by  his  executors,  and  then  adds« 

the  will         as  to  the  700 1.  I  am  intitled  to  in  the  South  Sea*  Company,  and 

^hT"^*'     the  reft  of  my  perfonal  eftate,  I  will  that  the  fame  ftiall  be  fold 

gave  no  par.  f<^^  .payment  of  my  debts  and  legacies,  and  I  make  John  and 

ticuiar  di.     Thomas  Serle  my  executors,  and  dies ;  the  teftator  had  devifed 

leaions  as    ^q|^  f^y  jnourninff  to  the  children  of  Mr.  Serle,  of  whom  the 

to  the  fur-      '  *^  t'-ii»i»-«  xi 

piai,bot  executors  were  two,  and  nititled' to  their  ♦  proportion.  Lord 
^atdthe  Chancellor  decreed  the  refiduum  to  the  executors.  Abr^  Eq, 
plaintiffs       Q^^     ^^^  jjUl^  _  J ^      Batchelor  v.  Serle. 

(who  were  '     ^  ' 

the  next  of  kin)  fliould  have  no  more,  and  he  would  g^ve  no  mote  away.  Ld.  Chancellor  hdd  that 
the  evidence  of  the  drawer  falls  in  with  the  tenor  of  the  wiU»  and  takes  away  the  prefumption  that  he 
4id  not  intend  the  (urplus  for  his  executors,  and  that  the  prefumption  that  the  teftator  did  not  intend 
them  ally  and  fome  may  be  oufted  by  proof  of  his  intention  th^t  the  executor  flrauld  have  the  furplus, 
or  that  the  next  of  kin  Hiould  not  have  it ;  and  the  writer  proves,  that  the  teftator  declared  that  his  (iter 
(the  plaintiff)  ihould  have  no  more,  and  ihould  not  have  the  furplus.  Gilb.  Equ.  Rep.  1x5* 

S.  C.  decreed  accordingly. Equ.  Abr.  246,  24.7»  pU  22«  S.  C.  decreed  accordingly. 

•[413] 

Iqu.  Abr.  ^g.  Sir  W.  B.  devifed  his  perfonal  eftate  to  pay  his  debts  and  legacies^ 

cites  s/c.'  and  gave  1000/.  a-piece  to  his  executors^  and  it  was  agreed  tliat  the 
mHiU.  furplus  (hould  go  to  the  reprefentatives  of  the  next  of  kin. 
>*97«  Chan.  Prec.  567.  in  pi.  346.  Trin.   1721.  cited  by  Lord  Chan- 

,  cellor  as  the  cafe  of  Briftol  v.  Hungerford. 

29.  A«  made*  B.  and  C.  executors,  and  gave  them  fpecific  lega- 
cies, and  de/iring  his  executors  to  be  kind  to  J.  5.  an  old  fervant^  and 
to  give  him  fonie  fmall  pieces  oi^  furniture  then  in  the  houfe  if  he 
dcfired  it ;  decreed  that  the  executors  fliall  have  the  refiduc  of 
the  perfonal  eftate  free  from  diftribution,  it  appearing  to  be  the 
intent  of  the  teftator  by  the  words  aforetiid.  9  Mod.  11.  Trin* 
1 722.  at  the  Rolls.  Heron  v.  Newton- 

30.  An  executor  hath  certainly  the  whole  and  entire  right  to 
the  teftator's  perfonal  eftate  both  in  law  and  equity,  unlefs  upon 
the  face  of  die  will  it  appears  by  fome  indication  that  the  teftator 
intended  to  the  contrary,  as  by  giving  him  a  fpecific  legacy  ;  for  by 
fuch  a  devife  it  appears,  that  he  intended  him  no  more ;  and  this 
was  laid  down  as  a  rule,  when  the  Lord  Jeffries  was  Chancellor, 
and  with  good  reafon,  and  hath  been  a  ftanding  rule  in  the  Court 
ever  fincc  (with  fome  little  variations  and  exceptions  from  the 
circumftances  of  cafes)  to  exclude  the  executors.  9  Mod.  28. 
Trin.  9  Geo.  In  Cane.    Hutchinfon  v.  Vincent. 

iz     •  3u  Teftatrf 


3T,  Teftator  gave  legacies  to  feveral  pcrfons,  and  devifed  to  his  Inthiscjfe 
next  ofhin  (his  fifter)  loo/,  a  year  for  life  out  of 'his  Battlflochf  and  ^^'^^  t'hat"*^ 
she  reftdue  of  his  Banh  flock  to  his  executor  (a  ftranger  ^ud  no  relation),   he  could 
arid  gave  to  his  executor  the  furniture  of  his  houfe^  and  a  certain  fum  of  ^^^  *[?*? 
money  to  his  fifler  the  next  of  kin  ^     Lord  Chancellor  King  held  that  ment'wa« 
if  the  exprefs  legacy  to  the  executor  be  allowed  to  exclude  him  made  to 
of  the  furplus,  by  the  fame  reafon  the  exprefs  legacy  to  the  fifter  '^""  *'■ 
will  bar  her  likewife  j  and  then  here  being  exclufion  againfl  exclufion^  certainty  j 
tlic  law  muft  take  place,  and  the  executor  have  the  furplus  as  for  if  it 
executor.     2  Wms.'s  Rep.  338.  Hill.   1725.    Attorney  Gen.  v.  J^IJ'^J"^ 
Hooker,  and  Somncr  v.  Hooker.  either  wty, 

JC  would  b=  well  enough.     Ibid.  340.  The  reporter  there  fays,  that  Mr.  Lutwich  fdid  that  tUi 

would  (hake  nnany  precedents. 


32.  In  the  cafe  of  a  will  though  an  exprefs  legacy  he  given  to  When 
the  executor^  yet  if  a  legacy  is  alfo  given  to  the  next  of'  iin,  this  is  "*^^'°' 
equally  a  bar  to  the  next  of  kin,  as  to  the  executor ;  and  there-  prefs  legacy 
fore  if  xhc  furplus  be  not  difpoftd  of  by  the  will,  the  executors  fhall  f«rhis  car*. 
have  it.    Qu.  2  Wms.'s  Rep.  338.  pi.  97.  Hill.  1725.    Somner  ""^^^^  - 
V.  Hooker.  ne»t  of 

kin  has 
alfo  an  exprefs  legacy  ;  the  fijrplus  fhall  go  according  lo'the  rtatute  of  diftiibution,  efpecuUy  if  tljc  fur- 
plus  was  intended  to  be  difpofed  of.    3  Wms.^s  Rep.  43.  Trin.  1730.     Davers  &  al.  v.  Dewcs  &  al*« 


(P.  b)     Executor  Truflee.    His  Power  and  Intereft,   C  4^4  3 

I.   /\  N  executor  though  a  bare  truftee,  and  though  there  be  a 
*^  refiduary  legatee,  is  httitledto  fite  for  the  perfonal  eflaie  in 
equity  as   'Cvell  as   laiu,    unlefs   the  cefluy  que  trujl  ivHl  oppofe   iu 
3  Wms.'s  Rep.  34,  Hill.  Vac.  1729.     Jones  v.  Goodcliild. 

2.  Truftee  cannot  change  the  nature  of  the  eflate  by  turning  money 
into  land,  or  a  leafe  for  years  into  a  freehold,  &  e  converfo, 
3  Wms.'s  Rep.  100.  Hill.  Vac.  1730.     Witter  v.  Witter, 


(Q^b)     Infant  Executor.     What  he  may  do  j  and 

in  what  Cafes  he  is  bound.  .- 

1.  ^ROVER  and  converfion  of  goods  by  the  executors  of  R,  J^»^»  f»r« 
^     againft  huft)and  and  wife,  of  the  goods  of  the  tcftato#,  ^^'^  ^^^' 


was 


which  came  to  the  handsfof  the  wife  dum  fola  fuit.     The  de-  Prong  ia 
fendant  pleaded  a  releafe  of  the  plaintiff  after  the  death  of  the  *»?«"'<>» 
teftator,  and  after  the  trover  and  converfion  the  plaintiff  faid  he  ^^11^^. 
was  then  within  age  5  it  was  adjudged,  that  becaufe  there  was  but  Wray* 
no  conftderation  alleged  for  the  releafe^  it  ihoutd  not  bind  the  infant  ^*V.J*  ^*** 
executor,  becaufe  he  would  thereby  charge  hinifelf  in  a  devaftavit.  ^e  h^'c^! 
Mo.  146.  pi.  289.  Hill.  21  Eliz.  B.  R.     RuiTcrscafe.  femdwitk 

.                 »  all  thAJuf- 
tice§  of  England,  and  they  had  agreed  to  give  judgment  for  the  infant  5  becaufe  the  releafe  being  with- 
out cpnfideration,  the  infant  would  char|;e  himfelf  in  a  (tevaflavit. 5  Rep.  27.  a.  S.  C.  refolved 

accordingly.^— ABd.  177.  pi.  a! 2.  S.  C.  refolved  accordingly  in  the  Exchequer  Chamber.— .. 
Ibid,  is  a  note  that  Fafcb.  30  £Iiz.  this  judgment  wai  icvericd  ia  error  in  Cam.  Scacc,  for  other 
natter  14  the  pleadbg,  but  not  uponHbe  XQatter  in  law. 

2.  Note^ 


'4t6 


€reaitorf. 


Marg.  cites  ^lat  thc  zSkiQti  was  not  maintainable  by  the  executors  of  the 
Htt&)cs''  Executors,  &c.'  Ideo  qusere  bene.  D.  i6o»  b.  pi.  41.  Pafch* 
cifc,  that     '4  &  5' P.  &  M.  Anon. 

thefur- 

"vivor  may  have  aQien..  .  Jf  H,  makes  his  wilt  and  feveral  executirs,  and  oof  of  them  refofea, 
but  the  reft  adminifler,  that  makes  bis  refufal  void,  and  the  refufing  executor  may  notwithitandiog  re- 
leafe  any  debt  j  cites  5  Rep.  iS.  a.  [Mi^ddletoii'*s  cafe*]  And  in  anions  brought  by  them,  che  nfu&n^ 
executor  mufli^  named,  cites. 9  Kept  97.  And  if  the  refufi/ig  executor  furvives,  he  may  t;«ke  che  ex. 
ccutorlhip  upon  h'.m.  The  cafe  indeed  in  Dy.  x6o.  js  contrary,  and  holds  that  the  reluung  executor 
Biuftcome  in  and  a£t  during  the  life  of  the  ading  executor;  but  the  ai  £.  4.  23.  is  contrary  to 
Dyer,  and  according  to  the  preceding  pofition.  And  in  Hardr.  1 1 1.  Pawlst  v.  Fa  eke,  it  is  re- 
£)Ived  that  where  the  refuting  executor  furvives,  adminiftcation  committed  during  hi^  lite  is  x^ud^  per 
Holt  Ch.  J.  1  Salk.  307.  Hill*  i  Ann.  B.  R.  in'deliveiing  his  opinion  in  the  cafe  of  Wanicfanl  ▼. 
Wankford. 

But  when  the  furviving  executor  Is  dead  inteftate,  adminiftration  both  of  the  furvlving  executor,  who 
4ied  intcftate,  and  of  the  goods  of  the  former  teftator  not  being  adminiftered^  may  be  ^ranieJ.  Cod. 
Orph.  Leg.  88. 

5  If  debtee  named  eieecuUr  fue  the  ardinary  for  the  dehf^  this 
amounts  to  a  refufal  of  tlie  executoVfhip.  Went-  Off.  Ex.  Marg-  37. 
cites  Mich.  28  &  29  Eliz.  C.  B.  Brooker  v.  Carter,  and  9  £,  4. 35. 
and  PL  C.  194.  2. 

6.  If  executor  negieBs  probatefor  a  year^  this  is  a  refuCil  irrevo- 
cable  in  the  civil  law,   and   adjudged   accordingly.     Mo.  273. 
pi.  426.  Hill.  3 1  Eliz.     Bcwacorne  v.  Carter. 
Wtat.  Off.        7.  Executor  refufing,  lofes  his  legacy.  Ow.  44.  3 1  Eliz.  Catlin's 
^*'  V'r.     cafe. 

cites  S.  C. 

M0.594.pi.  8.  If  executor  refufes  to  be  executor,  it  (ball  xiot-  hinder  him 
fc°w  ^'  ^i  ^^  *^^^  ^^  ^  devife  as  to  an  inherittmce  devifedto  hwn*  P^^h.  8. 
*»Kiy""**'  "  Mich.  34  8r  35  Eliz.  C.  B.  Gibbons  v.  Maltyard  and-Martin* 

9.  If  a  man  libels  -in  the  ecckfiaftical '  court  tsgamjl  an  adtmm" 
Jlraior  after  refufnlofthtexecut&^Jhip'fora'legdcyy  and  he  can  prove 
f  41 7  3    the  ivill  by  which  the  legacy  was  given  bat  by  one  witmfs^  and  there- 
fore they.tt;///  not  allow  it y  yet  no  prohibition  lies;  for  by  our  hm 
there  is  not  nny  tcftament  where  there  is  not  any  executor,  and 
'  therrfbte  'if  -they  will  give'  him  reKef  they  may  give  it  in -what 
xnanrier  theyplealc.  •  2  Rblli  Prohibition  (Q^  cites  Hill.  3  7- Eliz. 
'B.  A: -per -Cur. 

IQ.  .Debt  upon  obligation  of  lool.  againfl -tijoo  executors  Jl,  a^i 

'  B.—^A\  watbiitlanvfd.    j8»  pleaded  that  A»  was  ipade  executor,  and 

folely  proved,  the  ivill  and  adminifiered^  and  he  as  firvant  to  A.  took 

'  divers  of^he  te/lator^s  goods  by  his  delivery y  and  by  his  appoifitment  fold 

•  theniy  abfque  hoc  that  he  adminijlered,  in  other  manner.     It  was  ad- 

•  judged  to  be  no  plea,  becaufe  he  doth  not  fay  he  refufcd  before 

•  the  ordinary,  nor  confefTes  any  adminiftration,  and  fo  no  anfwer 
''     ;  to  the  plaintiff  J  and  judgment  for  the  plaintiff.     Cro-  E.  858. 

.  .  'pi.  27.  Mich.  43  &  44  Eliz.  C.  B. , Godfrey  v.  Woodward. 

•Bacon  L4.  it.  Refufal  cannot  be  verbally,  but  mull  be  by  fome  aEt entered 
K.CatHn  inthefpiritual  tourty  and  therefore  muft  be  before  fome  fpiritual 
^mJ^  judge,  and  not  before  neighbours  in  the  country.  Went.  Off. 
of  the  Rolls   Ex.  37. 

Ibeingnamed  '  ^ 

t  executors,  they  wrote  a  letter  to  the  ordinary  that  they  could  not  attend  the  execntOrfiiipf  ind  wiibcA 

bim  to  grant  adminiftration,  who  did  fo  and  recorded  their  refufali  and  hdd  good.    Went.  Off.  Ex.  37. 

•>•  ckai  It  as  Sit  Ralpk  lUwlet*!  cafe.   -     ■  ■..■Ow.  44.    31  EUs.  Sir  Robert  Rowiqr*s  «afe. — ^^ 

•«B«  Um  ^?iL  kw  a  renouDclng  may  U  as  well  by  matter  m  £mA  as  by  a  judicial  id,  and  tlxy  may 


Rfafe  by  ptrol  \  decUrtd  fo  by  Dr.  Ford  to  the  julaces.     Cro.  E.  9i«  pl«  ax*  Hill.  30  Blis.  C.  B« 
in  cafe  of  bi(ik/u  v.  Chaier. 

•  •  •  -  *  • 

■ 

1 2-  If  executor  aJmiHifters  and  after  refufesy  and  the  ordinary  not 
inowlng  iifihe  adminiftratton  accepts  the  refufal  afid  grttnts  admini* 
ft  ration,  it  was  thought  that  the  ordinary  might  revoke  the  admini^ 
Jiration  upon  its  appearing  to  him  that  executor  had  adminiftered^ 
and  mi^ht  in  force  the  executor  to  proceed  to  prove  the  wilL 
Went,  0£  Ex.  39. 

13.  If  kxpon  proems  againft  thp  executor  to  come  in  and  prove 
th€  will,  and  he  does  not  come  in,  he  may  be  excommunicated ; 
but  if  he  comes  in  and  ,will  not  prove  the  will,  the  ordinary 
upon  fuch  refufal  may  commit  adminiilration.  WeftL  OiF.  Ex.  37. 

14.  An  exerutor  coimmuided  we  49  take  the  goods j  and  after  the   Went.Offl 
executor  refufed  before  the  ordmary  wha  granted  adminiftrationi  ^^^^^^ 
and  the  adminiftrator  fued  the  perfon  that  took  the  goods,  who  36  h.  6. 

jafiified  by   the  executor's  cbmoidnd,  and  it   was   held  good.  ^^'  7*  *• 
Vent.  304.  HilL  28  &  29  Car.  2.  B.  R,  cites  36  H.  8.  6.  J^tJrW. 

'  ^uod  fieri  non  debuic  fa^um  vale:,  and  that  it  *might  be  that  the.  erdiaary  did  not  know  of  the  «xe« 
cucor's  iaierokddiiAg  at  the  (izne  when  he  admitted  his  retuiol. 

15.  It  was  held  per  Curiam,  "that  if  tl  term  for  years  of  lands  be 
devifed  /f  ex€cutcrs  in  tri^i  for  payment  of  d^htSj  if  all  the  executors 
renounce,  &c  and  wllnot  convey  over  to  others ^  to  the  end  that  they 
may  execute  the  truft,  that  the  truft  and  term  for  years  are'  both 

■  loft  \ '  ex   relatione   MagiftrL  Shelley.      Ld.  Raym.  Rep.    740. 
Mick  8  W-  3."  K  R.  Anon. 

16.  Teftator.  as  ira  encouragement  to  his  executors  (who'were  2Vcm.737» 
four)  to  accept  x^f  the  truft  and.executorfhip,  gave  to  each  looL  5**p^^' 
and  1 2/.  a-^iecefor  mournings  and  to  each  of  them  a  ring^  and  10/.  s!  p!  does 

for  their  trouble.     Ld  Chancelior  faid,  that  t|ie  refufmg  executors  not  appear, 

fhould  have  their  rings  and  mourn jinjg,  which  were- intended  th-em  rj^***^ 

immediately,  hutnotthe  looL  or  l.Q.1-  Annuity,  an4  thatrenou^c-  pi,  491.  * 

ing.erccutor's  fhare  {hoiild  jiot  gOjOyer  to  the  other  executors,  but  s.  c.  but 

fink  for  the  benefit  of  the  eftate.  .'.Wms.'s  Rep.  333.  Hill.  17X6.  \^'  ^^ 

Humberfton  v.  Humberfton.  — -Giib. 

E^u.  Rep. 
\%%,  S.  C.  ifttoiSd^in  vdH>ii.*ith  Chan.  Prec. 

[4183 

17.  Ont  devifes  that  his  execut&rs fbwld  fell  his  Jandf  aadieaifies  S«l.  Cafet 
two  executors,  one  whereof  diesj  and /A^  other  renounces^  and. ad-  J^^SyJl  ?* 
miniftration  is  granted  to  A.  who  brings  a  bill  againft  the  (heir  to  Tim^  54. 
compel  a  falej  it  was  objeded  that  the  renouncing' executcxr,  in  S.  c.itwu 
whom  the  po^er  of  fale  collateral  to  the  executodStipiB^vcfted,  il^dkate 
ought  not  to  be  made  a  party.     But  the  obje£iion  was  over-ruled*  defcends » 
The  reporter  adds  a  quaere.     2  Wms.'s  Rep.  308.  Mich.   1725.  t*>«l»«»at 
Yates  y.  Compton.  .        '    X\l^i 

a  trutiee  to  the  ufe  of  the  vIU  ficce  the  c zecuton  nnouace|  fo  00  occafion  to  be  pvtiqt 


4<S  Orecutot]fi 

(S.  b)     Refufal.     At  what  Time  it  may  bd, 

1»  "PvEBT  agatnfl  executor^  who  faid  that  the  admintjtration  was 

-*^  committed  to  him  by  the  ordinary^  atidjbenved  in  certain^  IStC. 

By  which  he  adminifleredy  but  not  as  executor  ;  Judgment  of  the  nvrit ; 

the  plaintiff  faid  that  before  fequefiration  of  the  bijhopy  and  before  the 

adminiflration  committed^  the  defendant  proved  the  teflament  before 

W»^,'and  adnnnifleredas  executor  oi  the  goods  of  the  deceafed, 

(djfque  hoc  that  the  deceafed  died  inteftate^  and  did  twtjbenu  ^at 

goods  he  adminijiered^  nor  in  *what  place j  and  fo  it  feems  tliat  he 

vho  adminiflers  as  executor  cannot  relinquilh  it  and  take  the 

adinmiflration ;  contra  it  feems  to  be  of  him  who  adminifters 

de  fon  tort  demefne,  as  in  21  H.  6«  8»    Br.  Executor^  pi.  107. 

cites  I  £•  4.  2. 

Went.  Off. '      2.  If  the  executors  adminijler  they  cannot  refufe  after ;  quod 

XX.5S.S.P.  jjQfa^    By,  Executors,  pi.  90.  cites  9  E.  4.  33. 

3.  And  it  is  faid  there,  that  Mich.  19  H.  6.  debt  againfl  an 
executor f  who  faid  that  the  adnrini/hrathm  nvas  committed  to  them  be*- 

fore  the  nvrit  purchafedy  and  fo  are  adminiflrators  s  judgment  of  the 
writ :  and  the  plaintiff'  faidy  that  dfter  the  death  of  the  tejlator^ 
and  before  the  adminiftration  committedy  the  defendant  adminifiered, 
&c.  and  upon  this  they  were  at  iflue,  and  therefore  it  feelns  tliat 
he  cannot  refufe  after.     Ibid. 

4.  Two  executors  y/txt  jointly  made  in  a  will ;  one  of  them  nr- 
leafes  a  debt  due  to  the  teftator,  and  qf^er^  before  the  ordinary  re* 

fufes  to  adminijler ;  and  it  was  agreed  bv  all  the  jufticcs  that  the 
xeleafe  was  adminiftration,  and  for  that  ne  has  made  his  ele&ioii, 
and  then  the  refufal  comes  too  late,  and  fo  is  void.  2  Brotral.  58* 
Hill.  8  Jac.  C.  B.  Wickenden  v.  Thomas. 

5.  A  mandamus  was  prayed  to  the  ecclefiaftical  court  to  grant 
the  probate  of  the  will  undef  fcal,  &c.  •  The  cafe  was,  the  exe- 
cutor named  in  the  will  had  taken  the  ufual  oath,  and  thon  re* 
fufed,  (but  after  a  caveat  entered,)  and  another  endeavoured  to 
obtain  letters  of  adminiftration.     The  executor  came  afterwaids 

to  defirc  the  will  under  probate,  and  contefted  the  granting  of 

adminiftration,  which  was  adjudged  againft  him,  fuppofing  that 
•  he  was  bound  by  his  refufal ;  and  after  an  appeal  to  the  delegates 
this  mandamus  was  prayed  and  granted  by  the  Court,  for  having 
taken  the  oath  he  could  not  be  admitted  to  refufe,  and  the  ec* 
clefiaftical  court  had  no  further  authority,  and  the  caveat  did  not 
alter  the  cafe.    Vent.  336.  Pafch.  31  Car.  2.  Anon. 


1 419  3  (T.  ,b)     Refufal  by  one  Executor  where  there  arc 

more.     The  Effed;  thereof. 

1.  I F  &  who  proves  the  teflament  diesy  there  the  other  who  refufes 

^  ^nd  furvives  may  have  aHion*     Br.  Eaxcutors^  pl«  117.  cites 

ac  £•  4«  24.  per  tot.  Cur. 

2.  H 


4Erecatorjfir*  419 

i.  If  A%,  B^,  and  C  ait  cxecutofs,  and  A.  only  rcfufcs,  and  B. 
and  C.  prove  the  will,  yet  A.  isJHll  executor  and  maj  releafe  dehts^ 
and  releafes  may  be  made  to  himj  and  may  admnijter  afterwards 
^hen  he  pleofe.     Went.  Off.  Ex.  41. 

3    Several  executors  were  named  in  the  wiU,  and  om  refufed^  and  iMk.3ti» 
the  other  oBedy  and  thoje  that  aBed  dledy  and  adminifiraiion  was  com^  ^'  ^^'JL^ 
mitted  to  J>  S.  before  any  refufal  by  thefurviving  executor.     The  ad'-  lyii.Houfc 
mini/lration  was  held  to  be  void,  becaufe  the  furviving  executor  *"^  Downs 
might,  notwithftandbg  his  fortfier  refufal,  have  taken  upon  him  s  c*'held** 
the  executor(hip  ;    and   afterwards  on   another  refufal  before  the  accordingly  j 
ordinary  by  the  furvtvhg  executor,  adminifl ration  was  committed  to  **"^  **', 
the  Ld.  Fctrc,  and  was  Md  to  be  good,  and  upon  that  title  he  ??/*!l '!"• 

•        •i.»T»i>  r\'  e  f  ,  neid,  that 

mamtained    m    B.    R.     an    action    of    trover    for    a    jewel,  by  the  civil 
T  Salk.  307,  308.  per  Holt  Ch.  J,  in  delivering  his  opinion,  cites  ^'^  "reroa. 
it  as  before  a  commiffion  of  delegates  in  Serjeant's  Inn  in  Ld.  Jl^p^ry 
Petrc's  cafe.  ^^    ^* 

4.  Where  there  arc  two  executors  and  one  renounces,  he  tsjlill 
at  liberty  to  accept  the  executorftiip  ;  otherwife  where  both  renounce^ 
diough  in  this  matter  the  common  lawyers  differ  from  the  civilians, 
riie  latter  holding  that  a  renunciation  once  made,  though  only  by 
one  of  them,' is  peremptory.  3  Wms.'8  Rep.  251.  Pafch.  1734. 
Sobinfon  v.  Pett. 


(U.  b)     Refufal  by  one.     Pleadings, 

t,  T\£JST  againft  adminifirator^  and  counted  that  the  adminiftra^ 
-^-^  tion  was  committed  to  him  by  the  bijhop  of  Sarum  at  J?. 
ift  the  county  of  W.  The  defendant  fdid,  that  the  bijbop  baled  the 
tetters  of  adnUniflration  to  him,  and  that  hefaid  that  he  would  be  ad» 
ynfed  by  three  days,  and  fee  the  goods  of  the  inte/late,  andfo  he  did^and 
returned  the  third  day  and  r^ufed  to  take  the  charge,  and  re^bailed 
the  letters,  abfque  hoc  that  he  admimjlered  in  any  other  form,  and  no 
plea ;  for  he  confefies  no  adminiftration  \  therefore  he  aught  to 
fay  that  he  did  not  adminijler.  Br.  Adminiilrator,  pi.  31.  citet 
37  H.  6.  21,  a8. 

2.  But  it  is  a  good  plea  that  the  adminijlration  was  committed  t9 
the  plaintiff  and  one  J*  S.    who   was   not  prefent,  and  that   the 
defendant  Jaid  that  he  would  tale  the  adminijlration  if  the  other  would         '      ^ 
agree,  anid  after  the  ether  difagreed;  this   is  a  good  plea  with  a 
traverfe  ut  fupra  ;  for  this  was  conditionally,  for  he  cannot  traverfe 

in  other  manner  if  he  does  not  confefs  any  manner  (f  eulminiflration^ 
as  about  funerals,  or  that  flie  was  the  wife  of  inteftate,  and  took 
her  neceffary  apparel  to  her  body,  abfque  hoc  that  (he  admi- 
niftered  in  another  manner,  for  there  is  adminiftration  confeiled, 
but  not  fuch  adminiftration  as  (hall  charge;  quod  nota  per  opi* 
nionem  Curix.     Ibid. 

3.  Debt  againft  executor  who  pleaded  refufal,  he  was  com«    [  420  ] 
yeUcd  tofhew  before  whom,  who  faid  before  his  own  commifTary ; 

Vol.  XT.  H  h  for  . 
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for  it  was  the  archbUhop  of  Canterbury  himfelf^  and  then  welL 
Br.  Pleadings,  pi.  37.  cites  9  E.  4.  24.33. 

4.  If  there  are  divers  executors  of  one  will|  and  one  of  them 
refujes  to  prove  the  will,  he  may  plead  ne  unques  executor ;  per 
Roll  Ch.  J.  at  a  trial  at  bar.  Sti.  343.  Mich.  1652*  Cheefmanr 
V.  Turner.. 


(W.  b)     Executors  or  Adminiftrators  of  Executors 
or  Adminiftrators.     What  they  fhall  have. 

1.  'THE  teftator  made  A.  and  B.  his  executors,  and  devifed 
^  that  his  executors  Jhould  receive  the  ijpies  and  profits  of  his 
lands  till  his  f on  and  heir  he  tnventy^ne^  to  pay  his  debts  and  legacies^ 
and  to  educate  his  children,  A.  died,  and  fo  did  B.  during  the 
minority  of  his  fon,  having  firft  made  T.  S.  his  executor.  C^tiine 
Ch.  J.  Saunders  Ch.  B.  and  Brown  and  Dyer  held,  that  the  ext^ 
cutor  of  B^  the  furvivor  may  difpofe  of  the  ijjues  atid  profits  for  the 
purpofes  mentioned  in  the  will  during  the  infafuy  of  hisfon  ;  becaufe 
it  was  not  only  a  bare  authority  or  confidence,  but  an  intereft  refted 
in  the  executor  by  the  devifc.  Dyer,  210.  a.  b.  pi.  24.  HilL 
4  Eliz.     Stile  V.  Tomfon. 

2.  If  an  adminijlrator  has  judgment  and  dieSj  his  executors  cannot 
have  execution  of  the  faid  judgment :  for  none  (hall  have  execution 
of  this  judgment,  but  he  who  fhall  be  fubjeft  to  the  payment  of 
the  debts  of  the  firft  inteftate,  which  the  executors  are  not ;  and 

{'udgment  accordingly.     5  Rep.  9.  b.  Trin.   34  Eliz.   B.  R.    in 
irudenelFs  cafe. 

3.  Nota,  it  was  faid  that  there  is  a  difference  between  an  exe- 
cutor  s  and  an  adminifirator^s  dying  inteftate ;  that  in  the  firft  cafe 
the  adminijlrator  of  the  executor  /ball  have  the  goods  of  the  firft  tefla^ 

^tory  efpecially  where  it  was  faid  (the  refidue  after  my  debts,  &c.  I 

give,  &c.)  Sid.  79.  in  pi.  3.  Trin.  14  Car.  2.  cites  Dyer.     But 

that  the  adminifirator  of  the  adminijlrator  fhall  not  have  the  goods 

of  the  firft  inteftate  unadminiftcred. 

»  Frcem.  4»  A.  bequeaths  a  legacy  to  J.  S.  and  makes  B,  and  C.  hisexe^ 

^*P*  *^''     cutors  and  dies,  -S.  makes  C.  and  D.  his  executors  and  dies  ;  J.  S. 

and  ^ruicii  '  f^^®  C.  and  D.  for  his  legacy.     D.  demurs,  for  that  the  furviving 

tbAC  who-      executor  of  A.  was  only  liable  to  his  legacies,  and  D.  being  exe- 

^^%p^       cutor  to  ohe  of  A.'s  executors  who  died  firft,  and  leaving  the 

teftator's      Other  exccutor  furviving,  was  not  privy  nor  accountable  for  A-'$ 

eftate  into  ^    eftate  \  this  is  true  in  point  of  law ;  yet  inafmuch  as  it  was 

•ifti^lte"  ^^*'l^^  '^^^  ^'  had  gotten  the  ejlate  of  A.  the  demurrer  was  ovcr- 

for  the  le-     Tuled,  the  Court  declaring  that  A.'s  eftate  in  whofe-ever  hands, 

facks.         ought  to  be  liable  to  his  legacies,  and  decreed.     Chan*  Cafes,  57. 

Trin.  15  Car.  2«     Nicholfon  v.  Sherman. 

5.  Debt  on  bond  in  C.  B.  againft  an  adminiftrator  who  wfiei 
goods  and  dies  inteftate^  leaving  goods  to  the  value  of  500I.  and 
debts  of  his  own  to  that  value,  zfci.fa.  is  brought  on  the  new 

ftatutc 


ftatute  againft  his  admlnlftrator,  and  he  pleads  payment  of  that 
500L  for  debts  on  (imple  contrafts  of  his  intcilate,  and  held 
good,  and  judgment  for  defendant,  becaufe  the  wading  is  the 
charge,  and  that  is  of  no  higher  a  nature,  and  by  that  ilatute  he 
is  to  be  in  the  fame  cafe  with  his  inteftate,  and  he  might  have 
paid  his  own  debts  therewith.  2  Show.  485.  pi.  447.  Mich. 
2  Jac.  2.  B.  R.     Britton  v.  Buckworth.  [  421  ] 

6.  If  executor  proves  the  will,  his  executor  fliall  be  executor  to  As  immeai- 
thc  firft  teftator.    1  Salk.  300.   Hill,  i  Ann.    B.R..  in  cafe  of  "?!"f'i; 
W ankford  v.  W  ankford.  , ,  of 

7.  Two  executors  died^  leaving  each  an  executor.    It  was  firft  dc-  Chapman  ▼. 
creed  that  they  iliould  be  anfwerable  only  refpeftively  for  the  re^       ***"*    . 
celptsof  their feveral  tejlatorsy  but  upon  a  rehearing  the  Court  charged 

each  with  the  whole.  Wms/s  Rep.  82.  Arg.  cites  it  as  t^icc 
heard  before  Ld*  Somers.    Widmore  v.  Bond. 


(X.  b)     Adlions  b)rExecutors  of  Executors.   . 
Or  againft  them.     And  Pleadings. 

I.  25  -£.  3*  T^Xecutors  of  executors Jhatt  have  acliotu  of  dehts^  at*  The  cWcf 
Jat.S'Cap.s.^  compts,  and  of  goods  carried  away  of  the  frj  tef^  S7ftaTu'?l 
tatof^Sf  and  execution  of  Jlatutes  merchant  and  recognisances  made  to  was.  for  the 
himy  as  the  firfl  tejiator  might  have  hady  if  he  was  alive  ,•  and  exe^  aft  ions  of 
cutors  ff  executors JhallJbe  anfwerable  to  others  for  as  much  as  they  have  ^^(^^^^f 
recovered  of  the  goods  of  the  firfl  tefiator^  as  thefirfi  executors  ought  to'  goods  car- 
have  done.  ''»c<l  away, 

which  exe- 
cutors could  not  have  by  the  common  law,  till  given  hy  ftarates  and  by  equity,  were  not  extended  to 
cxecators  of  executors,  but  the  aftton  of  debt  was  put  into  the  i^jttuie  of  ncccliity,  for  the  law  gave  it 
to  the  executor  of  an  e:i:ecutor  before,  bat  to  tike  away  the  doubt  which  lomc  had  oi  it ;  and  To  an  exe- 
cutor of  an  executor  may  have  all  anions  which  the  common  law  gave  to  the  flril  execucois,  and  fo 
might  have  anions  of  covenant,  but  if  not,  they  may  have  all  a^ioi.s  which  the  common  law  gives  to 
the  fi«ft  executor,  and  fo  may  havt  anions  of  covenant,  and  if  not  they  m^y  have  it  by  the  equity  of  the 
ftatute  of  25  £.  3.  cap.  5.  PI.  C.  %^o»  a.  b.  Trin.  7  £lis.  in  caie  ui'  Chapman  v.  Dalton. . 
ft  Inft.  404.  S.  P. 

i.  Wafte  againft  executor,  and  becaufe  it  was  brought  againft 
the  defendant y  as  executor  of  the  lejfecy  where  he  was  executor  of  the  exe-^ 
eutor  of  the  lejfecy  therefore  upon  this  exception  the  writ  was  abated, 
quod  nota.    Br.  Wafte,  pi.  75.  cites  38  E.  3.  17. 

3.  If  trefpafs  be  done  to  the  goods  of  tefiator^  in  the  hands  of  the 
executory  if  the  executor  after  dies,  his  executor  ihall  not  have  tref- 
pafs for  it,  but  moritur  cum  perfona.  2  Roll.  tit.  Trefpafs,  (O.  a), 
pi.  I.  cites  18  H.  6.  22.  b.  contra. 

4.  By  the  common  law,  executors  of  executors  cannot  have  action 
as  the  firft  teftator.    Br.  Teftament,  pi.  i..  cites  19H*.  8.  9. 

5.  Note,  where  executor  recovers ^  and  dies  inteftate^  and  the  ordi^ 
nary  commits  the  admini/lration  of  his  goods  and  of  thefirfi  teftator  to 
y.  S.  he  fliail  have  execution  as  adminiftrator  of  the  teftator,  and 
not  as  adminiftrator  of  the  executor ;  per  Jenour  \  for  now  is  the 
firft  teftator  dead  inteftate  \  contra  per  Fitzherbert,  for  then  he 

lihx  ihaU 
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Aall  iofe  the  advantage  of  tlie  recovery  as  executor,  quod  no^ 
Br.  Adminiftrator,  pL  i.  cites  2(5  H.  8*7. 

6.  Executor  of  executor  (hall  be  as  executor  immediate  to  the 

firft  teftator,  fo  that  a  droife  of  teftator^s  goods  by  the  jirjl  executor 

is  voidy  and  the  fecond  executor  fliall  take  them,  even  though  he 

aflentcd  to  the  legacy.    PI.  C.  526.  Trin.  19  Eliz.     Bramfbyv. 

Grentham. 

4  Lc.  ao8.         >j^  J5  executor  of  A*  died  before  probate^  and  made  C*  his  executor^ 

S.  c!ia  to-  ^^  isfued  as  executor  of  A.  for  a  debt  due  by  A.  and  not  as  cxe- 

tidcm  ver-     cutor  of  B.    Per  two  J.  againft  Wray,  the  writ  is  good.  Lc.  275- 

****■  P*- 370-  Mich.  26  Eliz.  B.  R.    Powley  v.  Sicr. 

r  422  J        8.  B.  brought  debt  againft  P."  executor  of  the  will  of  E.  cxf  • 

tutrix  of  the  will  of  A.    The  defendant  pleaded,  they  had  fully 

admin  iftered  the  goodd  of  his  teftator  £•  upon  which  they  were  at 

iffue,  which  was  found  for  the  plaintiff;  and  it  was  moved  in  ar* 

reft  of  judgment,  that  there  is  not  any  iflue  joined,  which  anf wen 

to  the  adion,  for  tlie  z6t\on  is  brought  againft  the  defendant  in 

the  quality  of  the  executor  of  an  executor,  and  the  verdi£b  extends 

to  the  defendant  but  as  executor  of  the  faid  £•  for  it  is  found  by 

it  that  the  defendant  hath  fully  adminiftered  the  goods  of  his  tef- 

tatrix,  without  any  inquiry  of  the  adminiftration  of  the  goods  of 

the  firft  teftator  A.  in  which  capacity  the  defendant  is  charged*} 

fo  as  here  the  nvrit  charges  the  d^endant  in  the  quality  of  an  executor 

of  an  executory  and  in  refpeEl  of  the  firft  teftator ^  and  the  ifftu  and  thi 

\)erdindoth  concern  the  loft  teftator ^  the  Court  fliall  give  judgment 

as  upon  a  nihil  dicit,  in  which  cafe  the  execution  of  the  judgment 

fball  not  fall  upon  the  goods  of  the  Iqft  teftator ^  accor£ng  to  the  verdiff^ 

but fball follow  the  nature  if  the  action  which  was  brought  againft  the 

defendant y   as  of  an  executor's  executor.     Le.  68.    pi.  89.    MicL 

29  &  30  Eliz.  C.  B.    Barker  v.  Figot. 

9*  If  executor  of  executor  brings  debt  in  the  name  of  the  firft 
executor,  for  a  debt  due  to  the  firft  teftator,  the  writ  fhall  abate. 
Le,  155.  pi.  216.  Trin.  32  Eliz.  C«B.   Ivory  v.  Fry. 

10.  An  executor  of  an  executor  ordered  to  account  upon  oath, 
and  to  be  examined  upon  interrogatories  to  difcover  the  efate. 
Toth.  150,  151.  cites6  Jac. 

•  1  r.  An  executcir  fues  the  executor  of  his  co-executor ^  towards  pay- 
ment out  of  an  eilate  which  came  to  the  defendant,  who  is  not 
chargeable  in  law  witli  tlie  legacies,  but  the  plaintiff  is  (asfurviving 
'  executor)  decreed  to  be  liable.  Toth.  152.  cites  10  Jac.  AUeu  v. 
Burton. 

1 2.  Two  executors ;  the  one  trufleih  the  other  to  receive  all  rents^ 
and  dies ;  the  plaintiff*  calls  his  executor  to  an  account,  being  the 
executor  of  a  truftce  ;  ordered  to  make  fatisfa£lion.  Toth*  152. 
cites  12  Jac.     Capell  v.  Goftow.' 

13.  Executor  of  an  executor  may  have  debt  on  efcape  againft  thfc 
Pieriff  of  an  efcape  of  one  taken  in  execution  by  virtue  of  a  judg- 
ijient  obtained  by  the  firft  executor.  Godb.  262.  pi.  361.  Mich« 
1 3  Jac.  B.  R.  in  cafe  of  Lambert  v.  Slingfby. 

•  Cfo.  J.  14.  A.  makes  B.liis  executor,  and  dies,  [and  then  B.  makes  C 

414.  pi.  4.    i^jj  executor,  and  dies  without  pVoYing  the  will,]  and  in  adlion  of 

.AjrtO.IV.  jy^ 
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ieh  agawjl  C.  as  executor  of  B.  executor  of  A*  C.  pleads  that  he  had  ^fl^*  ^ 
renounced  the  executorjbip  of  B.     But  per  Cur.  he  ought  to  be  cxc-  j^^^  jj/J^ 
cutOT  to  both  or  to  none^  for  by  Hobert,  quod  lex  conjuniit  nemo  the  S.  c. 
fcparct,    Noyi  30,    Wolfe  v.  Hay  ton.  held  th«  lie 

feat  to  be  executor  to  one  teftator  [as  to  C.J'and  refufe  to  the  other  [viz.  B.],  for  the  wills  are  feveraj  \ 
end  fo  a  jadgmeot  in*  C.  B.  was  affirmed.-— —PaUm-  1 56.  S.  C.  adjudged  itccordingiy.-i~-Hucc.  30. 

Wdfe  V.  Heydon,  'S.  C.  adjodged. Executor  of  an  executor  may  renounce  bein^ executor  to  ttit 

ht^  teftator^  but  if  be  does  not  icaounce  he  is  executor  of  courfe.     Per  Holt,   i  Salk.  309.  HUi. 
a  Ann. 

1 5.  The  executor  of  an  executor  is  executor  to  the  firft  teftator, 
and  m^y  have  an  a£tton  of  debt  for  the  arrearages  of  an  annuity  due 
unto  him.     Finch's  Law,  173. 

1 6.  If  A.  recovers  a  debt  as  executor  of  J.  5.  and  makes  B,  his  exe^ 
cutory  and  dies  before  execution  fued^  B.  is  not  put  to  a  new  fuit,  but 
may  have  execution  uppn  that  judgment ;  but  if  A.  or  B.  died  intefate^ 
now  could  none  as  adminiilrator  to  either  of  them,  nor  as  adml- 
xiiltrator  of  J.  S«  have  execution  of  this  judgment ;  for  the  former 
has  no  intereft  in  any  thing  pertaining  to  J.  S.  and  the  latter 
Comes  to  title  above  the  judgment,  viz.  as  immediate  adminiilrator 

to  J.  S.  who  is  now  dead  inteftate,  and  derives  no  title  from  the    [  423  ] 
executor  who  recovered.    Went.  OflF.  Ex.  103. 

17.  Lejfeefor  ^^  years  made  leafefor  40  years ,  rendering  rentj  and 
made  A,  his  executor ,  and  died,  A.  proved  the  willy  and  made  B.  his 
executor.  The  rent  ifu:urred,  A.  died,  B.  proved  the  will,  and 
avowed  for  this  rent  in  jure  proprio.  Refolved,  that  by  the  common 
law  B.  may  diftrain  for  this  rent  by  reafon  of  the  reverfion,  which 
makes  a  privity,  though  it  was  objefted,  that  for  rent  in  tcftator's 
time  he  Ihall  have  debt,  and  not  diftrefs  \  and  that  the  avowry  by 
the  executor  in  jure  proprio  is  good ;  and  fo,  though  he  did  not 
(ay  that  the  firft  executor  died  poflefled  thereof.  Lat.  211.  Mich, 
a  2  Jac.    Wade  v.  Marfh. 

1 8.  Bill  by  the  reftduary  legatees  of  the  firft  teftator  againft; 
an  executor  of  an  executor  for  an  account ^  decreed  accordingly. 
Finch.  R,  39.  Mich.  25  Car.  2.  Shrimpton  and  Holdway  v. 
Holman. 

19.  Plaintiff  declared  againjl  the  defendant  as  executor  of  E,  N^ 
nvho  was  executor  to  the  debtor ;  the  dekndznt  pleaded  that  the  debtor 
died  inteflatCy  and  that  adminiflration  was  granted  to  afranger^  abfqu§ 
hoc  that  E.  N,  was  ever  executor  to  the  debtor  j  but  did  not  fay  ^  or  ever 
adminijlered  as  executor^  whereas  in  truth  he  was  executor  de  fon 
tort.    The  plaintiff  replies j  that  before  adminiftration  granted  to  the 

flranger^  E,  N.  poffeffed  himfelf  of  divers  goods  of  thefaid  debtor y  and 
made  the  defendant  executor y  and  died  ;  and  upon  a  demurrer  judg- 
ement wag  given  for  the  plaintiflF,  but  reverfed  \  for  an  executor  of  • 
an  executor  de  fon  tort  is  not  liable  at  law,  though  the  Lord  Chan<t 
cellor  faid  he  would  help  him  in  equity.  But  here  the  admini- 
ftration of  the  goods  was  granted  before  the  death  of  the  exe- 
cutor de  fon  tort,  and  fo  his  executorfliip  vauiflied,  and  nothing 
-  fliall  fucvive.  2  Mod.  293.  Hill.  29  &  30  Car.  2.  in  Cam.  Scacc. 
before  the  Lord  Chancellor,  Ld.  Trcafurcr,  and  the  2  Chief  Juf* 
ticts.  Anon. 

H  h  3  20.  30  Car. 
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Extoids  20.  QO  Car.  1.  cap.  7.  f.  2.  Executors  and  admimfirators  of  ant 

to  admini-  ,         ^  ^  ^        •      ^l  •  ^    j    '   -a     ^ 

ftrator  of  w^o,  «/  executors y  or  executors  tn  their  own  wrongs  or  adtnwt/trators^ 
rightful  Jball  luafle  or  convert  the  eftate  of  any  perfon  deceafedto  their  own  u/e^ 
'*fj"^"»    Jbail  be  chargeable  as  their  tejlator  intejlate  ivouldhave  been,  iflimug. 

Hill.  2  Jac.  B.  R.'  Holcomb  v.  Petk.— -i  Show.  485.»-.-See  Went.  Off.  Ex.  i6i.  wbeie  it  h 
faid  that  it  was  To  held  long  before  this  fUtute>  vix.  31  Jc  3Z  £Uz.  T.  Mich,  and  Tr.^34  Elu.  is  cife 
of  Waloer  V.  Sutton* 

21.  4  55*  5  TF'  f^M.  cap.  24./.  12.  Executors  and  adminiftrators 
of  executors^  or  adminiftrators  of  righty  whojbajl  wafie  or  convert  to 
their  own  ufe  the  goods  or  efaie  of  his  teflator  or  inteflaiCy  Jhall  he 
chargeable y  as  their  teflator  Jhould  or  might  have  been. 


(Y.  b)     What  muft  be  firft  applied  to  pay  Debts 

and  Legacies* 

I.  T  EJSE  was  affigned  to  pay  debts  and  legacies^  xixt  perfonal 
■^  e/late  bequeathed  to  A.  by  the  faid  will,  (hall  not  be  fubje£t 
or  liable  to  the  faid  debts  or  legacies.  Chan.  Rep.  45.  6  Car.  i« 
Peacock  v.  Glaflcock. 
r  424  1  2^A.on  the  marriage  of  B.  his  daughter  to  C,  agreed  to  give  600 A 
A.  diedy  and  left  aJfetSy  and  600L  fecured  by  a  mortgage  to  A, — C 
had  obtained  a  verdidl  and  judgment  at  law  againft  the  executors, 
and  now  brought  his  bill.  Decreed,  the  executors  to  account, 
and  that  the perfonal  efiatehc  IvMefrJly  and  if  that  fall  fhort,  then 
the  principal  and  intereft  due  on  the  faid  mcrtgagCy  after  real  in- 
cumbrances are  taken  oflT,  fhall  be  liable  to  make  it  good.  Fin. 
Rep.  236.  Mich*  27  Car,  2.    Bridgman  v.  Tyrer. 

3.  If  lands  be  devijedfor  the  payment  of  debts  and  legacies y  and  the 
reftdue  of  the  perfonal  e/late  be  given  to  the  executors  after  the  debts 
and  legacies  pnldy  the  perfonal  eflate  fhall ^  notwithftanding^  as  far  as 
it  will  gOy  be  applied  to  the  payment  of  the  debts,  &c.  and  the  land 
charged  no  further  than  is  necenary  to  make  up  the  refidue. 
2  Vent.  349.  Pafch.  32  Car.  2.  in  Cane.  Anon. 

4.  An  executor  or  truftec  f:all  not  pay  off'  a  mortgage  out  of  the 
monies  arifing  byfnle  of  other  lands,  direEied  to  be  fold  for  payment  oj 
debtSy  becaiifc  the  mortgagee  can  have  no  damage,  being  fecured 
by  his  mortgage ;  but  if  the  mortgagee  fhould  be  paid  thereout^ 
the  other  creditors  might  lofe  their  debts,  2  Freem.  Rep.  51. 
pi.  56.  Pafch.  1680.    rovyc's  cafe. 

5.  If  a  man  makes  a  leafy  or  dcvifes  an  eflate  for  years  (ho  being 
feifed  of  an  eflate  of  an  inheritance )  for  payment  of  debts,  if  th^  profits 
of  the  land  fur  mount  the  debt,  all  that  remains  fliaU  go  to  the  heir, 
though  not  fo  exprcffcd,  and  albeit,  it  be  in  the  cafe  of  an  exe- 
cutor.   2  Vent.  359,  Mich,  33  Car.  2,  in  Cane,  Anon. 

6.  A.  ^v  nv ill  gives  20/.  to  B.  and  makes  him  exeador,  and  gives 
his  real  ejiate  to  C,  paying  his  debts  and  legacies,  and  in  default  <f  pety* 
twnt  within  fuch  a  time,  the  legatees  and  creditors  to  enter  and  to  told 
till  paid,  and  males  no  exprefs  dif^ftion  (f  the  furplus  of  the  perfonal 

ejate. 
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ffiafe.    The  pcrfonal  eftate  (hall  be  applied  in  eafe  of  the  real- 
2  Vern.  120.  pi.  121.  Hill.  1690.  in  cafe  of  Mead  v.  Hide. 

7.  yi,  mortgages  lands  to  B,  and  afterwards  upon  marriage  fettles 
the  fame  on  himfelffor  life,  to  his  wife  for  life^  remainder  to  the  heirs 
•fhis  body  by  his  wife.  Afterwards  A.  ^mortgages  the  f ante  lands  to  C. 
and  makes  affidavit  that  they  were  free  from  incumbrances.  A.  dies 
inteftate,  leaving  a  fon.  D.  adminifters  to  A,  during  the  minority 
of  the  fon,  and  out  of  A/s  perfonal  eftate  pays  off  the  firft  mort- 
gage,  and  takes  an  affignment  in  truft  for  the.  fon.  Decreed,  the 
adminiftrator  fhall  not  be  allowed,  as  againft  the  fecond  mortga- 
gee, what  he  paid  in  difcharge  of  the  firft  mortgage.  2  Vern.  304. 
pi.  295.  Mich.  1693.     Fox  V.  Crane  and  Wight. 

8.  Devife  of  real  eflate  to  truflees  and  their  heirs^  to  he  fold  for  the 
parment  of  debts  and  legacies^  and  gives  feveral  legacies  and  200/.  to  B. 
The  will  is  executed  according  to  theftatute.  Then  by  a  codicil  he 
gives  1000/.  more  to  B.  but  the  codicil  //  neither  executed  orftgned  by 
him.  Matter  of  the  Rolls  faid,  this  devife  is  a  total  di/bertfon  of  the 
hetr^  and  the  whole  is  out  of  him,  and  the  refiduum  is  money 
(which  was  given  away).  The  codicil  is  a  good  appointment,  and 
the  money  raifed  by  fale  of  the  real  eftate,  being  a  fund  for  pay- 
ment of  debts,  and  the  refiduum  of  the  perfonal  eftate  being 
given  alfo  away,  the  pcrfonal  eftate,  given  as  fuch,  is  freed  from 
the  debts,  without  negative  words.  Trin.  6  Geo.  Bowerftjy  v. 
Bowycr. 

9.  If  /  charge  all  my  lands  with  payment  of  my  debts  ^  and  devife  part 
to  A.  and  other  part  to  B.  &c.  the  creditors  cannot  be  paid  out  of 
the  lands  till  the  mafter  has  certified  what  the  proportion  is, 
which  each  devifce  is  to  contribute ;  but  if  the  mafter  certifies  that 
the  debts  will  exhauft  the  whole  real  eftate^  then  the  creditors  may 
proceed  againj}  any  one  devifee  for  the  whole.  3  Wms.'s  Rep.  .98. 
Hill.  1 7 JO.    Harris  v.  Ingledew. 

10.  If  one  devifes  all  his  perfonal  eftate  to  bis  daughter,  and  all  his    [  425  ] 
real  eftate  to  trufiees,  in  truft  to  pay  debts,  &c.  remainder  to  his 
daughter  in  tail,  remainder  over,  the  perfonal  eftate  ftiall  in  the  firft 

place  be  all  applied  to  pay  tlie  debts.    3  Wms/sRep.  324.  Trin. 
1 734.    Haflewood  v.  Pope. 

1 1.  Exprefs  nvords,  or  words  tantamount,  are-requlfite  to  exempt 
the  perfonal  eftate  from  payment  of  debts ;  per  Ld.  Chancellor. 
3  Wms.'8  Rep.  325.  Trin.  1734.    Haflewood  v.  Pope. 

12.  On^  dies  indebted  by  bond,  and  feifed  in  fee  of  divers  land,  The  report- 
part  of  which  he  devifed  to  J,  S.  and  other  part  he  permits  to  de-  ^he'^foiiow-* 
fcend  to  his  heir ;  the  lands  defcended  fhall  in  the  firft  place  be  ing  note : ' 
liable  to  pay  the  bonds.  3  Wms.'s  Rep.  3^7,  Trin,  1735.  Chaplin  Ther-afon 
V.  Chaplin.  ^"y*  ^^*^ 

*"  a  man  d:c$ 

indebted  by  bond  and  devifes  fome  lands  to  J.  S.  and  leavo<  other  lands  to  defcend  to  the  heir  at  hw, 
not  mentioning  them  in  his  will,  the  landu  defcending  Co  the  heir  /ball  be  firft  applied  to  pay  the  bond 
debts,  is,  becaufe  the  applying  the  lands  devifed  to  J.  S.  to  pay  the  bond  debt*  would  dilappoint  the 
will,  which  equity  will  not  permit  if  it  can  be  avoided ;  whereas  it  no  way  difappoiata  the  will  to  fay, 
that  t)ie  lands  not  mentioned  fljould  he  in  the  firft  pUceliibU  to  pay  the  debts  j  but  it  feems  it  would  be 
otherMife  if  the  teftaior  had  devifed  the  lands  though  to  his  heir  at  law,  lor  though  fuch  devife  wero 
void  (as  to  the  purpofe  of  making  the  heir  take  by  dcfccni),  vet  it  fliews  the  teffator's  intent  t|hac  ihe 
licit  ihould  have  this  land,  and  therefore  (I  take  it)  the  devifed  lands  to  J .  S.  and  the  other  lands  de- 
vifed to  the  heir  at  law,  OxA\  in  this  laft  cafe  contribute  in  proportion  to  pay  the  bond  debts  j  alfo  for 
tJ»»  above-mentioned  reafoa,  (I  ihould  think,)  the  land  permitted  to  defcend  to  the  heir  at  law,  and  not 

H  b  4  mentioned 
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nentiooed  in  the  will,  (hall  be  ipplied  ft  pty  the  bond  debts  befoce  a  fp^cUk  legacy,  left  otbcnrifr  di« 

teiUtor*!  iatentioii  ihotild  be  diijppointed*    Ibid. 

13.  Every  mortgage,  though  no  covenant  or  bond  to  pavthe 
money,  implies  a  loan,  and  every  loan  implies  a  debt ;  and  there- 
fore an  heir  of  a  mortgagor  Jball  compel  an  application  of  the  perfonat 
eftate  to  pay  of  a  tnortgage^  notivithftanding  there  was  no  covenant^  &c. 
from  the  mortgagor,  3  Wms/s  Rep,  358.  pi.  ^n  Trin.  1735. 
Kiog  V.  King  and  Ennis, 


(Z.  b)    Equity.     In  what  Cafes  Executor  or  Admi«* 

niftrator  mull  be  made  a  Party. 

I.  A  Covenants  fir  himfelf  and  his  heirs ^  that  a  jointUTe*boaib 
-^^^  fhall  remain  to  theufes  in  the  fettlement.  The  jointress 
brings  a  bill  againil  the  heir  for  performance.  The  defendant  dc* 
murs,  for  that  the  executor  ought  to  be  a  party.  Refolved^  that 
though  at  law  the  creditor  may  fue  the  heir  only,  where  the  heir 
is  exprefsly  bound,  yet  as  the  perfonal  eftate  is  the  natural  fund. 
to  pay  all  debts,  as  the  executor  may  make  it  appear  that  he  has 
performed  the  covenants,  the  executor  muft  he  made  a  party  in  equity^ 
3  Wms.'s  Rep.  331.  pU  86.  Mich«  1734*    Knight  v.  ICnight. 

2.  In  a  hill  brought  by  a  mortgagee  againft  the  heir  of  a  mortgagor 
to  foreclofcy  it  was  objefkcd,  that  the  executor  of  the  mortgs^r 
ought  to  be  a  party,  becaufe  it  did  not  appear  but  that  he  might 
liave  paid  the  debt ;  but  by  the  Mailer  of  the  Rolls,  (in  the  ab-> 
fence  of  the  Lord  Chancellor,)  and  Goldiborough  the  Regifter^ 
there  is  no  necelfity  for  making  the  executor  of  the  mortgagor  a 
party ;  becaufe  the  bill  being  only  to  foreclofc  the  equity,  the 
plaintiff  need  only  imake  him  a  party  that  has  the  equity,  viz.  the 
l^eir,  and  the  courfe  is  fo  \  neither  is  the  plaintifi*^  the  mortg^ce, 
any  ways  bound  to  intermeddle  with  the  perfonal  eftate,  or  to  run 

Ia%6  1  ^"^o  ^^  account  thereof,  and  if  the  heir  would  have  the  benefit  of 
any  payment  made  by  the  mortgagor  or  his  executor,  he  muft 
prove  it,  and  cites  Duncomb  v.  Hansley,  Pafch.  1720,  So  notc^ 
the  diverfity  between  the  cafe  above  reported  of  Knight  v.  Knight, 
and  this  laft,  for  tliere  the  bill  wea  to  recover  fatisfa&ion  in 
cis mages  for  want  of  repairs,  &c.  and  the  perfonal  eftate  is  the  na-> 
tural  fund  for  that  purpofe  \  but  here  the  bill  was  not  to  recover 
the  debt,  but  only  to  bar  the  eouity  of  redemption.  3  Wms^'ai- 
Rep.  333.  Mich.  1734*  a  note  oi  the  reporter  at  the  end  of  the 
cafe  of  Knight  v«  Knight, 

3,  In  a  bill  for  an  account  of  the  perfonal  eftate  of  J.  S.  though 
thic  perfon  wl.o  has  a  right  to  adminifter  to  J.  S.  be  a  party^  yet 
this  is  not  fuificient  without  adminijlration  afiualiy  taken  out. 
J  Wms.'s  Rep,  -jzjp.  pi.  92.  Hill.  i73^»    Humphreys  v.  Htuq^ 
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(A.  c)    Decrees  on  Executors. 

1.  CJ^WO  hundred  marh  rvere  delivered  to  An  to  leep  and  deliver  Br.  OMIga- 
-*    to  his  executors  or  adnuniftrators  after  his  death  to  difpofefir  his  ^^  s.'c?' 

Jouly  and  A.  delivered  the  200  marks  to  if.  to  leep  and  re^-deliver  to  —Br.  Pro* 
A.  when  bejhould  require^  and  he  who  firft  delivered  made  execu-  h»bition, 
tors  and  died  \  the  executors  or  adminifirators  Jhall  have  fuhposna  \\^^*  ""* 
againft  A.  to  fue  the  bond  againft  B.  to  have  liverjf  of  the  money^ 
becaufe  the  bohd  was  made  to  the  ufe  of  the  owner  who  firft  deli- 
vered the  200  marks.    Br.  Confcience,  pL  10.  cites  4  E.  4.  37. 

2.  A  bill  was  againft  the  defendant  as  executor  to  their  father, 
who  in  his  life-time  \iAn^  guardian  infocage  to  the  plaintiff  r»  righi 
of  the  plaintiff  ^ s  mother y  whom  he  married^  for  SLtid  conccrmng  pro-* 

jits  by  him  taken  of  the  lands  of  the  plaintiff  during  his  minoritj 
for  fines  of  leafes^  woodfikles  and  wilful  decay  of  houfes,  and  doth 
aver.affets  fufiicient  to  be  come  to  their  hands  \  the  defendant  At^  - 
murted  becaufe  not  privy  nor  chargeable  by  law,  but  ordered  to 
^nfwer.  Gary's  Rep.  76.  cites  18  &  19  £liz.  Burgh  v.  Went* 
worth. 

3*  A  fuit  was  for  certain  rents ^  fines y  and  nsmdjalesy  received  by 
the  defendant's  teftator  during  the  plaintiffs  ^  minority ;  it  appears 
that  if  the  plaintiff  had  made  good  proof  he  was  to  be  relieved, 
therefore  a  commifBon  is  awarded  by  confent.  Gary's  Rep.  162. 
cites  21  £liz.    Borrough  v.  A.  B. 

4.  Executors  are  not  in  equity  compelled  to  put  in  hond  to  perform  the 
wjill  or  anfwer  legacies,  unlefs  it  appear  they  have  either  broken  the 
trujl  in  them  repofcd  by  the  teftator,  or  be  decayed  f  nee  his  deaths 
for  at  his  death  it  feemed  he  trufted  tliem  without  bond.  Toth.  1 50. 
pL  I.  32  Eliz,    Brown  v.  Purton. 

5.  A  bill  preferred  againft  the  executor  of  one  that  committed  wafe^ 
demurred  unto  and  good,  Toth.  153.  15  Gar.  Gonway  v.  Grooke* 

6.  The  hujband  by  will  gave  his  lands y  goods y  is^c,  after  his  debts 
paidy  and  100  A  a  piece  to  his  Jive  daughters  at  their  ages  of  20  years ^ 
and  all  the  rejl  he  gave  to  his  wifcy  whom  he  made  executrix.  The* 
fremifes  not  being  fufjictent  to  raife  money  to  pay  the  debts  and  lega- 
cies at  theprefixt  daysy  the  Goyrt  conceived  that  this  amounted  to  a 
devife  to  fell,  and  decreed  the  executrix  to  fell  and  pay  the  plaintiff,  • 
but  before  flie  fliould  receive  any  part  of  the  purchafe-money  flic 
was  to  give  fecurity  to  pay  the  daughters  portions  at  their  refpeftive 
ages,  and  they  when  ot  age  to  rcleafe  to  the  purchafor.    Ghan* 

Cafes,  179.  cites  16  Gar,  2.     Hughs  v,  Gollis.  C  4^7  ] 

7.  Executor  decreed  to  give  fecurity  for  a  legacy  cxi  a  fuggeftion  After  a  pe- 
of  wafting  the  eftate.  Chan.  Cafes,  ni,  flill.  ?o  &  21  Car,  2.  "^^l^^^^ 
Duncamban  v.  Stint.  by  the  Court 

of  B.  R.  to 
tbe  fpiritual.  aoor^  to  graoc  a  probate,  t  bill  was  filed  !a  Chancery  againft  the  executor,  who  being  a  le- 

fatee,  the  Court  upon  a  fuggeftion  of  iofolvoocy  injoincd  him  from  intermeJdling  with  the  afleti  any 
iirther  thao  to  fa^fy  the  kgacy  given  to  himfclf »  he  being  in  equitjt  only  a  truilee  for  the  pUindil^ 
Partly.  4^i.  Mifb.  |0  W.  '^    The  Kin^  v.  $ir  Richard  R#Aei, 

8t  Executor 
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8.  Executor  decreed  to  pay  arrears  of  rent  where  the  lands  oot 
of  which  it  iflued  were  not  known  or  diftinguifhcd,  and  which  the 
teftator's  pcrfon  was  not  liable  to,  Ch.  Cafes,  121.  HilK 
20  &  21  Car.  2.  Eaton  College  v.  Beauchampand  Riggs* 

9.  The  tefiator  made  bis  tvilly  and  J.  S.  executor,  and  aftemvarisi 
declared  his  will  to  be^  that  T.Jbould  have  a  bond  of  100  L  wbici  he 
owed  to  hiniy  and  died  ;  J.  S.  proved  the  willf  but  not  this  codicil f 
and  then  T.  exhibited  his  bill  in  the  Exchequer  againil  J.  S-  to 
compel  him  to  prove  the  codicil ;  pending  which  the  bond  was 
fued  at  law,  and  to  have  the  benefit  of  this  bequefl,  and  to  be  re- 
lieved in  the  premifes ;  on  proof  whereof  it  was  held  by  the 
Court,  that  no  relief  hy  for  this  legacy  before  the  codicil  was  proved 
in  the  eccle/tnfiical  courts  but  that  afterwards  it  was  proper  for  re- 
lief by  reafon  of  the  legacy.  Hardr.  ^6.  Fafch.  1657.  in  the 
Exchequer.    Tooke  v,  Fitz-John. 

10.  Ce/luy  que  trujl  of  a  perfonal  eftate  tnayfue  in  Chancery  to 
have  an  account  againft  the  executor  or  adminiilrator,  and  at  the 
fame  timefue  in  the  prerogative  court  to  enforce  executor  or  adraini- 
ilrator  to  bring  in  an  inventory.  Per  Ld.  Keeper.  3  Chan.  Rep.  72. 
4  Dec.  167 1.     Digby  v.  Comwallis. 

11.  Bill  againft  adminjftrator  of  an  executor  for  a  legacy  given  tQ 
the  wife  of  the  plaintiff,  who  by  articles  was  to  make  a  fettlement 
of  lands,  and  part  of  her  portion  on  her,  which  he  was  ready  ta 
do,  decreed  an  account  of  teftator's  perConal  eftate.  Fin«  Rep.  70. 
Hill.  25  Car.  2.     Nott  v.  Thynn. 

12.  The  will  direfted  the  refidue  of  the  perfonal  eftate^  after 
debts  and  legacies  paid,  to  be  put  into  the  chamber  of  London  for 
the  benefit  of  her  fon,  but  the  executor  carried  on  a  trade  in  brew- 
ing with  te/lator*s  Jiock  ;  decreed  an  account  of  the  profits  of  the 
trade  as  well  as  the  perfonal  eftate,  and  for  what  money  he  em« 
ployed  of  his  own  in  the  trade  to  be  allowed  6  per  cent,  but  hi& 
labour  and  pains  to  be  confidered  when  the  mafter  fliall  make  his 
report.  Fin.  Rep.  381.  Trin.  30  Car.  2.  Luntley  v.  Roy- 
den  &  al*. 

13.  Executor  decreed  to  execute  a  releafe.  Fin.  Rep.  423-  Triiu 
31  Car.  2.    Powell  v.  Stakes. 

14.  Executor  decreed  not  to  lend  money  hereafter  without  leave 
efthe  Court  J  and  fuch  monies  as  he  hath  lent  he  (hall  difcover  th^ 
fecurities  to  the  plaintiff,  and  if  he  likes  them,  and  fo  declares  his 

acceptance,  then  the  plaintiff  fhall  have  xht  future  intereft  of  the 
money  lent,  elfe  not.  2  Chan.  Cafes,  21.  Hill.  31  &  3a  Car.  2- 
Grovefnor  v.  Cartwright. 

15.  If  an  executor  hath  orphan's  or  other  men's  money  in  his 
hands,  and  hath  power  to  lend  it,  if  he  lends  it  and  takes  fccurity  in 
his  own  name  which  fails,  he  fliall  anfwer  the  debt  of  his  own  mo- 
ney, unlefs  that  he  indorfe  the  bond,  or  do  fome  other  thing  at 
the  time  of  lending  the  money  or  taking  the  fecurity  which  may 
doubtlefs  declare  the  truth,  &c.  2  Chan.  Cafes,  57.  Trin. 
33  Car.  2.  in  cafe  of  Dafhwood  v.  El  well. 

[  428  ]         '^-  An  ext'cuior  pleaded  fully  admini/lered ^  to  an  adion  brought 
againft  him  5.  whereupon  the  plaifitiff  preferred  his  bill  in  this  Court 

for 
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for  dtfcovery  cf  aptsi  and  wbilfi  the  fait  was  depending  in  this  court 
the  executor  conjejfed  judgment  to  another  per/on  ;  this  court  caufed 
him  to  pay  the  whole  debt,  for  that  the  party  fliould  not  fuffer  by 
an  a&  that  was  done  to  defraud  him  whilfl  he  was  proceeding  in 
this  court,  a  Freem.  Rep.  93.  pi.  101.  Pafch.  1685.  *^  Cane. 
Cited  by  the  Solicitor  General  as  the  caie  of  Patrick  v.  Dec. 

1 7.  "Where  the  teftator's  eftate  was  great,  and  the  debtors  poor,  ^  Freem. 
but  propofe  to  pay  as  far  as  they  arc  able,  decreed  the  executors  ^*P*  ^^* 
to  be  at  liberty  to  compound  any  debts  owing  to  the  faid  eftate  if  ^.'c?  but 
they  (hould  tnink  fit.     2  Chan.  Rep.  395.  2  Jac.  2.     Griffith  v.  S.  P.  doet 

Jones.  notappew* 

18.  The  teftator  dtvifed  a  legacy  to  his  child,  an  infant,  payable  at 
tie  age  5^23,  and  made  his  wife  executrix,  fhe  marries  afecondhuf" 
hand  and  dies,  and  he  takes  adminijlration  de  bonis  non  with  the  will 
annexed,  his  wife  being  reflduary  legatee ;  bill  fuggefts  his  infol- 
vency,  and  prays  that  he  might  give  fecurity  to  pay  the  legacy 
when  payable,  and  decreed  accordingly.  2  Vern,  249.  Mich. 
1691.     Rous  V.  Noble. 

19.  An  adminiftrator  writes  a  letter  to  his  inteftate's  creditors, 
▼iz,  Ipromifed  to  pay  you  what  money  was  due  to  you  before  I  went 
out  of  town,  but  it  will  be  a  hindnefs  to  me  if  you  will  Jlay  till  next 
ivinter  ;  but  if  not,  I  will  endeavour  to  pay  you.  Per  Cur.  promifc 
to  pay  on  forbearance  before  the  ftatute  of  frauds  was  accounted  a 
good  confideration  to  charge  the  executor  or  adminiftrator  de  bo- 
nis propriis,  and  (ince  a  writing  is  fufficient  after  a  parol  promife, 
and  by  this  letter  it  appears  that  the  admini/lrator  had  made  a  pro^ 
tnife,  and  confirmed  it  by  this  letter ;  fo  decreed  that  the  adminiftra- 
tor ftiould  be  bound  by  the  promife,  and  ihould  anfwer  debts  and 
cofts  out  of  his  own  eftate,  but  have  fatisfa£tion  out  of  aflets  if 
any.    Hill.  1 7 1 5.    Frederick  v.  Wynne. 

20.  Executor  having  received  of  a  debtor  of  teftator  more  money  by 
miftake  than  was  really  due,  and  paid  it  away  to  creditors  of  his  tefta- 
tor, he  muft  refund,  and  may  fue  the  creditors  to  whom  he  by 
miftake  had  paid  the  fame,  to  refund,  but  then  it  feems  the  debtor 
ought  not  to  be  dilatory,  and  thereby  draw  the  executor  into  a 
fnare.    Wms.'sRep.  355.  Trin.  1717.    Poolcy  v.  Rais. 

21.  Executor  brings  a  very  frivolous  bill,  which  was  difmifted 
with  cofts  out  of  aifets ;  ordered  to  be  examined  on  interrogator 
ries  if  he  denies  affets  ;  and  fo  it  was  done  in  another  caufe  the  next 
day.  Sel.  Cafes  m  Chan,  in  Ld.  King's  Time,  62.  Mich.  1 2  Geo. 
Cole  V.  Rumney. 

.22.  A  father  left  a  great  perfonal  ejlate  to  two  infant  children,  and 
made  his  wife  executrix  ;  a  bill  was  brought  in  the  infants  names 
by  a  relation  as  prochein  amy,  to  call  the  mother  to  an  account- 
On  affidavits  of  feveral  other  relations,  that  this  fait  in  the  infants 
fiames  was  out  of  pique,  and  not  for  the  infants  good,  the  Court 
referred  it  to  a  mafter,  who  reporting  the  matter  to  be  fo,  the  fuit 
was  ftayed.  3  Wms.  140.  Pafch,  1732.  Da-Cofta  v.  Da- 
Cofta. 

23.  Where  the  will  does  not  require  that  the  executor  (hall  give 
(ecurity,  it  is  not  ufual  for  the  Court  to  iiifift  on  it  until  fome 

It  mifl>e« 
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mlfbehaviouT  ;  but  where  one  by  will  charged  the  r^idue  ofhuper^ 
fonal  eflate  with  40/.  per  atm,  to  his  %mfe  to  he  pmd  quarterh^  the 
executor  was  ordered  to  bring  before  the  mafter  fuffident  in  bonds 
and  fecurities  to  be  fet  apart  to  fecure  this  annoitj.  3  Wms.'s 
Rep.  336.  Mich.  1734.    Slanhipg  v.  Style. 


C  429  ]         (B.  c.)  Favoured  and  indemnified,  or  charged. 

In  what  Cafes  more  or  lefs  in  Equity  than  elfewhere* 

I.  jF  executor  ^//r  goods  for  a  fmall  tnatter^  and  npon  debt 
^  brought  againfl  nim  by  a  creditor^  he  pleads  folly  admini- 
ileredy  the  increafe  of  the  value  xax^  be  given  in  evidence,  Jenk.  189% 
pi.  89.  cites  20  H.  7.  Kelw.  64. 

2.  If  there  ^x^  feveral  creditors^  and  the  executor  delivered  aU  the 
goods  to  one  creditor  for  his  debt^  another  creditor  may  aver  that 
the  goods  were  worth  more.  Jenk.  189.  pi.  89. 

3.  Though  executors  fhall  not  find  bail  in  ordinary  cafes^  yet  in 
fpecial  cafes  they  (hall,  as  if  it  appeared  that  they  have  wafted  the 
goods,  &c.  Lev.  39.  Trin.  13  (Jar.  x.  B.  R.  Anon. 

4.  Executors,  by  confent  of  friends  and  truflees^  paid  orphan*!  mom 
fiey  in  the  hands  01  Sir  W,  B.  guardian,  who  gave  fccurity  to  th«f 
court  of  aldermen,  but  afterwards  proved  infolvent^  the  executor 
fhall  not  be  charged,  2  Chan.  Rep.  9.  2Q  Car.  2.  Beaudiamp  v. 
Silverlock. 

5.  Legacies  payable  within  one  year  after  teftator^s  dclath^ 
which  being  pall,  and  the  legacies  ducy  hut  the  legatees  infants^  the 
executor  refutes  payment  without  being  indenfinified  by  the  Conrt^' 
decreed,  the  mailer  to  put  out  the  money  at  intcred,  and  the  exe- 
cutor, complying  with  the  decree,  to  be  indemnified  againft  the 
infants  and  all  others.  Fin.  Rep.  94.  Hill.  25  Car.  2.  Dyke  v. 
Dyke. 

6.  Termor  for  years  dies  inteftate  ;  adminiftfation  is  granted  to 
B.  who  dies,  and  makes  J.  S.  executor.    C.  is  adminiflrator  de  honii' 
nofty  and  brings  bill  againft  J.  S.  for  the  original  leafe,  and  decreed 
accordingly.    Fin;  Rep.  59.    Hill.  25  Car.  2.    Prcftidge  v.  Pref- 
tidge. 

7.  A.  articles  to  pay  6000 1,  to  C.  who  achunvledged  the  receipt  ot 
the  whole,  by  4000 1.  being  paid  in  money  and  lands,  conveyed 
for  the  refidue  \  but  thofe  lands  being  fettled  ort  the  wife  for  her 
jointure,  and  {he  being  made  executrix,  C.  exhibited  a  bill  agatnft 
her  for  perforn^ance  of  the  articles ;  but  decreed,  that  the  faid 
acknowledgment  is  an  evidence  of  the  performance  of  the  articles, 
fmce  C.  made  no  further  demand  for  feveral  years,  and  it  is  un- 
reafonable  to  put  an  executor  to  prove  a  precife  payment  after  fo 
many  years.  Fin.  Rep.  246.  Hill-  28  Car.  Z.  JX  of  Newcaftie 
V.  Clcyton. 

8.  Bill  againft  an  executor^  to  exhibit  a  true  inventory  of  the  tcf» 
tator's  pcrfonal  eflate,  and  before  he  goes  beyond  fea  to  give  fecurity  to  * 
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tDine  to  account  for  the  fame  j  defendant  demurred,  for  that  this 
ill  feeks  to  make  an  injunfiion  of  this  court  to  be  in  nature  of  a 
lie  exeat  regnum,  and  to  make  an  executor  give  fecurity,  when  at 
common  law  be  is  not  to  be  held  to  bail ;  demurrer  allowed.  Fin* 
R.  257.  Trin.  28  Car.  2.     Bridge  v.  Hindall. 

9.  29  Car,  2.  cap.  3.  f.  4.  No  a^ion  lies  to  charge  an  execuUrm 
a  fpecial  promife  to  anfvjtr  damages  out  of  his  own  ejlate^  unlefs  there 
be  a  note  in  writing  ftgned  by  him  or  by  his  order* 

10.  A.  by  articles  agreed  to  pay  J.  S.  2060 1.  for  a  purcbafe  of 
land  in  3arbadoeS|  with  covenants  to  enter  into  feven  bonds  for 
the  payment  of  the  money,  each  bond  for  300 1.  A.  enjoyed  the 
plantation,  but  no  conveyance  was  made  ;  J.  S.  died,  and  left  B* 
and  C*  bis  executors  in  trufl  for  his  fdn  an  infant ;  600  L  was  paid  ; 
B.  delivers  up  five  bonds  due^  and  takes  bonds  in  his  own  and  his  co^ 
fxecutor's  namesy  and  excufeth  himfelf  becaufe  A.  had  received  a 
commiflion  to  go  to  Surinam^  &c.  and  fo  to  mend  the  fecurity  he  [  43^  J 
•tpok  the  new  bonds,  but,  by  this,  500  /.  inierejl  was  loft  to  the  in« 

fant.  Ld.  Chancellor  decreed  the  payment  to  be  according  to  the 
times  of  payment  in  the  firft  article,  and  A.  and  B*  to  be  charged 
therewith,  notwithftanding  that  B.  on  taking  the  new  bonds  had  re* 
leafed  A«  2  Chan.  Cafes,  235.  Mich,  29  Car.  2.  Hilliard  v, 
George,  &c. 

11.  In  the  cafe  ofLyndfey  and  Covil,  it  was  admitted  that  an 
adminiftrator  or  executor  in  fome  cafes,  though  he  committed  a  de» 
vqftavit  in  law^  might  be  relieved  in  equity  s  as  an  adnuniftrator  iif 
London  before  the  fret  having  leafsj  ofboufes^  CsTr.  and  a  great  fur^ 
plus  of  ajfets  above  and  beyond  nuhat  would  pay  debts  and  legacies f 
paid  all  as  they  were  demanded ;  and  after  the  fire  coming  deftroyed  th$ 
boufes^  which  was  the  greateft  part  of  his  aifets,  and  then  a  debt 
upon  a  bond  farted  up^  and  the  adminiftrator  was  relieved  againft 
this.  2  Freem.  Rep.  i.  pi.  i.  Pafch.  1676.  Croft's  Executors 
y.  Lyndfey. 

12.  Though  the  Court  of  Chancery  docs  fomctimes  compel 
executors  to  give  fecurity  for  legacies^  yet  that  muft  be  where  they 
wre  clear  and  beyond  difputeSy  and  not  when  the  right  is  difputable  or 
depends  on  a  contingency ;  per  Lord  Chancellor.  2  f*reem.  Rep.  41, 
Mich.  1678.  in  cafe  of  Dingiy  v.  Dingly. 

.  -  13.  T.  gave  three  children  200  /.  to  be  paid  'Oiithin  a  year  after  his  *  F«««' 
death  i  the  executor  brought  his  bill,  and  fet  forth,  that  neither  if  pi^gV  s'c. 
the  children  was  ten  years  o/d,  and  that  the  teftator  died  about  a  the  denttr- 
year  fince,  and  that  the  plaintiiF  was  willing  to  pay  the  200  !•  fo 
as  he  might  do  it  fafely,  and  be  well  difcharged  and  indemnified  ; 
and  complained  that  the  father  fued  him  in  the  confifiory  courts  to 
force  him  to  pay  the  200  /.  to  him^  without  giving  the  plaintiff' any  fe* 
curity  againft  the.   children^  their  father  being  a  butcher  ;  and  •  the 
plaintiff  infifted  he  could  not  be  well  difcharged  but  by  a  decree  in 
this  court,  where  care  would  be  taken  to  fecure  the  money  for 
the  children,    and  for  the  plaintiff's  indemnity  and  difcharged 
The  defendant  demurred,  for  that  this  matter  was  prpperly  de* 
terminable  in  the  confiftory  court,  where  the  matter  depended,*  it 
^bg  for  a  legacy.     But  the  Ld.  Chancellor  declared,  the  fuit 
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was  proper  Kert  ;  and  that  \f  the  matter  had  pncteded  to  a  fetOrt^ 
in  tbt  tccle^ajiical  court,  it  iiias  proper  to  COtne  here  for  the  executor't 
indemnity,  and  that  here  legatees  were  to  give  fccunty  to  refund,  but 
not  there ;  and  this  court  would  fee  the  money  put  out  for  the 
children,  and  fo  over-iuled  the  demurrer.  Vem.  26, 27.  pL  24. 
HiU.  23  &  24  Car.  j.     Horrel  t.  Waldron  &  al'. 

14.  A.  bequeathed  500 1.  toB.  when  he  {hould  be  twenty-four; 
executor  pay!  250/.  at  ttveniy-one  to  put  him  out  into  the  world* 
ind  gives  iood  to  pay  the  refidue  at  a  day  certain,  at  which  time  B. 
would  be  twenty-four;  B.  dies  before  twenty-four.  Whether 
the  250I.  received  (hall  be  repaid,  and  the  bond  dcliTcrcd  up  ? 
Jeffries  C.  ordered  the  plea  to  ftand  for  an  anfwer,  2nd  decreed 
it  was  fit  to  be  heard  on  the  merits.  Mich.  1687.  2  Vem.  R.  31. 
Luke  V.  Aldemc. 

r;.  Executor,  whofe  teftator  was  greatly  indebted,  being  de- 
Crous  to  apply  the  aflets  as  far  as  they  would  go,  and  that  his  pay- 
ment might  not  be  afterwards  quellioncd,  brought  a  bill  agahtfi  aO 
thecreditors,  to  the  intent  they  might,  if  they  would,  conteft  each 
other's  debts,  and  difpute  who  ouyht  to  be  preferred  in  payntcnt ; 
on  demurrer  held  a  pioper  bill,  and  a  fafc  way  for  an  executor  to 
take.  2  Vera.  37.  Hill.  1688.    Bucclc  v.  Atlco. 
I  Vcn,  R.         16.  An  executor  who,  at  the  time  of  taking  on  him  the  exectt- 
9»- S-  C.     torfhip,  had  a  good  profpefl  of  advantage  after  debts  and  legacies 
paid,  entered  into  a  recognizance  for  payment  of  them.    The  tes- 
tator's eftate,  which  confided  of  houfes  in  London,  was  afterwards 
deftroycd  by  the  fire  of  London  ;  the  Court,  by  reafon  of  the  ca- 
[  43^  ]    fual  lofsj-vQiAA  not  fufFer  that  recognizance  to  run  upon  the  exe- 
cutor, nor  advantage  to  be  taken  thereof  any  further  than  he  had 
alTets  in  his  hands.     2  Vern.  R.  57.  Pafch.  i€88.  cites  as  the 
cafe  of  Hf*lt  v.  Holt. 
S.  P.  lad     ■    1 7-  Debt  againft  executor  on  bond  far  700  /.  he  pleaded  tie  unqutj 
injonaion     executor.     It  appears  oil  evidence  that  a  chimney  back,  or  ano- 
ludiment       ^^  matter  offmall  value,  came  to  his  hands,  and  thereupon  verdi3 
on  cerclfi.      paflcd  againlt  him  ;  and  the  judges  came  into  court  and  informed 
cite  of  the     the  Lord  Keeper  Bacon  that  this  was  the  fa£t,  and  the  party  was 
■fliie!'         relieved  in  equity.     Cited  per  Hutehins  Commiflioner,  in  cafe  of 
Carj'i  Rep.  Robinfon  V.  Bell,  Trin.  169a,    2  Vern.  R.  147. 
'9- North  j8_  Aftion  of  deit  brought  againft  a  widow  of  an  alehoufe 

'•  *"*  ■  keeper  who  died  inteflate,  fhe  pleaded  lu  utiquei  executor  ,■  and  all 
the  proof  againft  her  was,  that  (he  had  toot  money  for  fome  fev>  putt 
of  ale  after  her  hu(band's  death,  and  on  hearing  fiie  was  relieved. 
Trin.  1690.  2  Veni.  143.  in  cafe  of  Robinfon  v.  Bell.  Hutchins 
~  nmiffioner  cites  it  as  the  cafe  of  Cryer  v.  Goodhand  in  \A. 
ttingham's  Time. 

p.  Executor  fent  a  letter  to  a  creditor  of  the  tcflator's  owning 
lortgage  to  teftator  for  300 1.  The  creditor  afterwards  brought 
t  on  bond  againft  the  executor,  \vho  gave  directions  to  his  al- 
ley to  plead  f^ccially,  but  he  pleaded  generally  plene  admini- 
vit ;  the  executor's  letter  o-wtiing  the  mortgage  for  300  /.  was  pr&- 
ed,  on  wliich  verdiS  and  judgment  pro  qucr".  The  executor 
ig9  his  bill,  and  proves  that  there  were  three  prior  mortgages 


an  the  fame  eftate,  which  before  were  unknown  io  him,  fo  that 
the  Court  relieved  the  plaintiff,  and  the  proceedings  at  law  were 
ftayed  by  injun6iion;  per  Commiffioners*  2  Vem.  R.  146. 
pi.  143.  Trin.  1690.     Robinfon  v«  Bell. 

20.  A.  intruded  J.  S.  to  difpofe  of  monies ;  A.  dies,  the  whole 
XK)t  difpofed  of ;  J.  S.  at  the  requefl  of  A.'s  executor  /enJs  it  out 
en  a  def^Sliv^  feft/rity ;  the  executor  would  have  been  in  titled  to  one 
(hare  of  the  money,  and  M.  to  another  fliare ;  by  the  cuftom  of 
Tork  the  executor  is  not  bound  to  fnake  it  good  in  this  cafe,  but 
againft  a  crtdUor  he  ihould ;  fo  it  is  of  goods  fold  bona  fide  to  one 
that  becomes  infohent  before  all  the  money  paid.  Ch*  Free.  49. 
pl»  48.  Mich.  1692.     Gibbs  v.  Herring. 

21.  An  executor  or  adminiftrator  as  fuch,^«//  not  avoida  fraU" 
Julent  hill  off  ale  but  when  he  is  a  principal  creditor ;  per  Holt  Ch.  J. 
who  faid  that  there  is  no  doubt  of  this,  but  that  when  he  is  a 
principal  creditor  it  may  be  doubtful ;  but  however  that  will  be 
confidered  in  equity,  but  not  here.  Comb.  348.  Mich.  7  W.  3. 
B*  R.     Orlebar  v.  Harwar. 

23.  Bill  by  adminiftrator  for  rzViti  zittt  tl  fpecial plene  admtni^ 
Jlravit  pleaded,  and  verdift  and  judgment,  pretending  that  hia 

attorney  without  direftion  pleaded  that  the  defendant  (now  the 
plaintilF)  had  no  notice  of  the  original  till  the  12th  of  March,  and 
had  then  fully  adminiftered.  Iffue  that  defendant  had  notice 
before  the  1 2th,  viz.  on  the  6th  of  March,  whereas  he  had  in 
truth  fully  adminiftered  before  the  6th  of  March,  and  in  truth  be- 
fore the  original  purchafed,  fo  that  by  thefalfc  plea  by  the  attorney 
the  right  was  never  tried.  Maftcr  of  the  Rolls  difraiffed  the  bill. 
Ld«  Somers  alHrmed  the  difmifiion.  Mich.  1695.  2  Vern.R.  325. 
IJtephenfon  v.  Wilfon. 

24.  If  in  trover  by  executor  for  goods  taken  away,  he  recovers 
lefs  in  damage  than  the  value  of  the  goods,  and  that  happens  not  by  ' 
h'u  faulty  he  ftiall  anfwer  for  no  more  than  he  recovers ;  as  if  the 
goods  are  perifhable  goods,  and  before  any  default  in  him  to  pre- 
ferve  them,  or  fell  them  at  due  value,  they  are  impaired,  he  fhall 
not  anfwer  for  the  Hri^  value,  but  fhall  give  the  matter  in  evidence 

to  difcharge  himfelf ;  but  if  one  takes  goods  out  of  bis  pojfejfiqn^  he  [  432  J 
mujlfue  the  taker  to  have  opportunity  of  difcharging  himfelf  of 
anfwering  more  in  affets  than  he  recovers ;  fo  if  executor  omits  to 
fell  the  goods  at  good  pric^  and  they  are  taken  from  him,  there  the  va- 
lue of  the  goods  ihall  be  ajets  in  his  hands,  and  not  what  he  re- 
covers, for  there  was  a  default  irt  him.  6  Mod.  181.  Trin. 
'  3  Ann.  B,  R.  in  cafe  of  Jenkins  v.  Plume. 

25.  Equity  will  not  compel  an  executor  to  i-wyj^/ri/y,  without 
an  affidavit  of  mijbehaviour  or  infolvency*  MS.  Tab.  February  20th, 
1727.    Dillon  V.  Shaen. 

<  26.  But  in  this  cafe  a  receiver  was  appointed^  the  executrix  having 
married  a  perfon  in  needy  circumfiances.    MS.  Tab.  S.  C. 

27-  .Where  bond  creditors  \iz\t  fatisfied  themf elves  out  of  the  per* 
fonal  eftate^  and  there  is  not  enough  to  fatisfy  the  creators  upon  fimple 
cenira^f  the  juftice  of  a  court  of  equity  is  fuch,  that  upon  a  bill  ex- 
hibited of  this  matter  by  the  inferior  creditorsj  they  will  relieve 

them 
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them  out  of  ^  reatijiaie^  fo  far  as  the  fuperior  areditcrs  toa^A 
have  had  that  relief;  per  Ld*  Chancellor.  But  however  he  faid» 
the  payment  of  itfelf  would  be  good  to  the  bond  creditors^  and  the 
executor  would  be  indemnified  in  making  it  \  Barnard.  Rep«  am 
B.R.  207.  Mich.  3  Geo.  2«    Cromwell  v.  Griffith. 

28.  Though,  generally  fpeakiog,  an  executor  or  truftee  atm^ 
pounding  or  reUafmg  a  debt  muft  anfwer  for  the  fame^  yet,  if  diia 
appears  to  have  been^y^  the  benefit  of  the  truft  eftaie^  it  is  an  exciile. 

•  3  Wms.*8  Rep.  381.  Mich.  1735.    Blu«  v.  Marflball  &  Ux*. 

29.  A  perfon  may  bring  a  Ml  in  .  Chancery  as  admmftredort 
before  adminift ration  aBually  taken  out,  though  this  would  be  aa  ex« 
ception  in  an  a£lion  at  law ;  per  Ld*  Chanoellor«  Barnard*  Cbui« 
Rep.  320.  Mich«  1 740.  in  cafe  of  Fell  v.  Lutwidge* 


[C.  c)    Allowances  to  Executors* 

'  '    I.  p^Xecutors  firft  (hall  have  allowance  of  funeral  eptpentes  nteef^ 
^^  farj  before  all  other  things.  Br«  £xecutorS|  pL  172*  cites 
Dr.  and  Stud.  lib.  2.  fo.  76.  cap.  lo. 

2.  Executors  are  to  be  allowed  alh<hargis  they  are  put  unto  by  tha 
mnili  except  fiicb  as  arife  by  their  own  default.  Cro.  £.  347*^  pL  xp. 
Mich.  36  &  37  Eliz. .  B.  R.  in  cafe  of  Pannell  v.  Fenn. 

3.  As  to  proving  the  wil/,  a  greater  difburfement  (except  fbf 
riding-charges^  or^  by  rcafon  of  oppofition,  by  a  caveat^  &c.)  will 
not  be  allowable  than  is  prefcribed  by  the  ftat.  2i  H.  8*  5.  which 
limits  the  fees.  Went.  Off.  £x«  130. 

A..  Legacies  paid  by  colour  <f  a  will,  which  is  after  found  to  be 
revoked f  were  sdlowed.  Chan.  CafeSj  126.  Pafch.  21  Car«  Hde 
V.  StbwcU.    . 

5.  After  ^fuit  commenced  in  Chancery^  an  executor  fliall  not  be 
allowed  any  payment  made  voluntarily  without  fuit.  Vera.  ySg* 
pi.  36a.  Hill.  T685.     Bright  v.  Woodward. 

6.  Judgtnent  confeffed  by  an  executor,  pending  a  biU  in  Chancery^ 
(hall  not  be  allowed  upon  aYi  account  of  aflets.  Yem.  457.  pi- 433 « 
Pafch.  1687.   Surrey  v.Smalley. 

10 1.  It  ^.  In  ftri£lnefs,  no  funeral  enpences  are  allowaUe  againft  a  cre*- 

be^aifowed  ^itor,  cxccpt  for  thc  coffin,  ringing  the  bell,  parfon,  clerk,  and 
for  the  fu.  ^bcarers  fees;  but  not  for  the  pall  and  ornaments;  per  Holt. 
oera]  of  ooe  i  Salk.  2o6.  Trin.  c  W.  &  M.  in  B.  R.   Shelley's  cafe. 

in  debt.  Per  ^  "^  ' 

Holt.     Baron  Powell  in  hit  circuit  would  allow  but  1 1  »•  6  d.  as  all  the  neccHary  charps.  Comb.  34s. 

Trin.  7W.  3.  B,  R.     Anon. 

C  433  ] 
And  a  rea.         g.  Bond  debts  paid  for  the  honour  of  the  family  by  an  adniiBtftnH 

tewncc*^"  trix,  without  taking  any  affignmcnts  of  them,  and  where  tho  heir 
diredcd  at  law  was  her  fon,  and  but  two  Y^^m  old,  and  died  at  ten,  were 
forthcr        allowed  to  her.   3Ch.  R.  161.  Patch.  7  Ann.  Wallis  v.  EveraxiL* 

for  the  ^  ' 

■Minteoaoce  of  the  infant.    Ibid* 


9.  The  Court  never   allows  an  executor  or  truftee^  hir 
time  and  trouble,  eJpcciaUy  when  there  it  an  ettprefs  legacy  fir  Us 

fains^ 


^/Vuj  &c.  neither  will  it  alter  the  cafe  that  the  executor  renoiinceSf 
and  yet  te  affifting  to  the  executorOiip ;  nor  even  though  it  appears 
that  the  executor  has  deferved  more^  and  benefited  the  truft  to 
the  prejudice  of  his  own  afiairs.  3  Wms/s  Rep;  249*  Pafch.  1 734. 
Robinfon  v.  Pctt. 

io«>  A.  owes  money  by  feveral  judgments  and  bonds,  and  dies 
inteftate.  His  admintftrator  pays  the  judgments  and  fame  of  the  bends^ 
and  pays  more  than  the  perfofial  efttUe  comes  to.  What  the  admi« 
niftrator  paid  on  the  judgments  mud  be  allowed  him,  but  as  to 
what  he  paid  on  the  bonds^  he  muft  come  in  pro  rata  with  the 
other  bond  creditors,  out  of  the  real  aflets.  3  W  ms/s  Rep.  400. 
Mich.  1735.    Robinfon  T.  Tonge  and  Dunn* 


(D.  c)    Allowances  to  .be  made  by  Executor&l 
What.     And  in  what  Cafes; 

ir.  C^Xccutor  rj/Zf  in  and  receives  a  Jleht  wellfecureJ.    He  fliall  aChtiuCf* 

*-^  not  pay  itUerefty  though  be  lends  it  out  on  profit,  but  he  xria/i* 
ihallmake  good  the  principal.    2  Chan.  Cafes,  2i«  UilL  31  &  32  Cv.'s. 
Car,  a.     Grofvenor  v.  Cartwright.  J:!"«^  ^- 

dficieed  on  mvcli  ^bate  that  he  ihottld  not  anfwer  the  inteftil  received  hj  him.— —But  Ld.  ICeeper 
North  decreed  t  contra.  %  Chm.  Cafet,  152.  Mich.  35  Car.  2.  Ratdiff  v.  Greaves.— Vern.  196. 
pi.  J93.  S.  C.  decreed  that  he  dionjd  anfwer  the  intercA  received*  though  it  was  urged  that  the  con- 
stant pra€^ice  of  the  Court  had  been  otberwife  for  20  years  paft  and  mtre,  and  that  there  were  above 
40 precedents  in  the  cafe;  and  thecafuof  HAtLiwooo  v.  Baldwin*  and  Gabdsmxb  v.  Cart- 
WEIGHT  were  cited^Jn  which  laft  cafe  it  wraa  fully  in  proof  that  the  executor  had  received  intereft*  and 
therefore  it  wu  decreed  that  he  ihould  account  for  fuch  intereft  at  he  had  received  ;  but  this  decree  was 
vfiterwards  reverfed  upon  an  appeal  to  the  Houfe  of  Lords.  But  notwithftanding  thefe  ptecedents  it  wu 
^ecieed  prout  fupra. 

Executor  or  trudee  fhall  account  for  what  intereft  he  make),  though  he  Is  not  impowered  or  direfted 
to  place  out  at  inbeteft.  FerLd.  K.  2  Vern.  548.  pi.  49s.  Pafch.  1706.  'Leev.  Lee. 

If  an  executor  or  tniftce.  being  a  perfon  of  (ubftance*  and  places  it  out  in  the  funds  or  other  fecority* 
and  gains  confiderablyi  he  ihall  keep  the  whole  profit  becaufe  0/  the  hazard  he  run ;  bat  otherwifc  of 
an  iniblvent  executor  or  truftee  becaufe  he  runs  ahaxard.  Fer  Ld«  Chancellor.  Ch.  Prcc.  505.  Micht 
1713.    Bromfield  ▼•  Witherley. 

2.  If  a  truftee  or  executor  compounds  dehtt  or  mortgages^  and  buys 
them  in  fir  lefs  than  is  due  upon  them,  he  Qiall  not  take  the  benetit 
of  it  hitnfelff  but  other  creditors  and  legatees Jhall  have  the  advantage 
^  //,  and  fir  noant  oftkem  the  benefit  Jball  go  to  the  party  who  is  in- 
titled  to  thejurpluss  but  if  one  aSs  for  himfelf,  and  being  not  in 
the  circumftances  of  a  truftee  or  executor,  buys  in  a  mortgage  for 
lefs  than  is  due,  or  for  lefs  than  it  is  worth,  he  fhall  be  allowed 
all  that  is  due  upon  a  mortgage,  for  he  ftands  in  the  place  of  him  C  434  J 
that  afligned,  viz.  the  mortgagee^  who  might  have  given  it  to  him 
gratis  \  and  what  is  due,  muft  be  the  meafure  of  our  allowance, 
and  not  what  he  gave,  for  that  might  have  been  more  than  it  is 
worth  as  well  as  lefs,  and  fince  he  runs  the  hazard,  if  lofs  happens* 
he  ought  to  have  the  benefit,  in  cafe  it  turns  to  advantage  \  fo 
faid,  and  admitted  per  Cowper  Ld.  Chancellor,  i  Salk*  155-  pl<  4« 
Mich.  6  Ann.  in  Cane.  Anon, 

V0L.  XI.  I  4  },  Where 
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3*  Where  an  executor  ^v/x  omt  money  withp^t  the  indemnky  rf  m, 
iicree  upon  a  real fecurity^  and  fuch  as  there  was  no  ground  to  foi- 
pc£^  at  the  time,  Ld.  Harcourt  declared  it  as  his  opinion,  (thoi^ 
he  Ciid  it  was  not  fettled^)  that  the  executor  under  fuch  circum- 
ftances  was  not  liable  for  the  lofs,  and  fo  fhould  account  fir  the  £i»- 
terefl.  Wms.'s  Rep.  141.  pK37»  Pafch.  171 1«  in  the  cafe  of 
Brown  v.  Litton. 


(E.  c)    Where  Executors  or  Adminiftrators  arc  in- 
cluded, though  not  named* 

I.  TY/HERE  a  man  binds  himfelfy  without mentiamng his exeattor^ 
,  ^^    yet  the  executor  (hall  render  the  debt.    Br.  Obligation^ 
pi.  15.  cites  45  E.  3.  17. 

2.  Covenant  lies  againft  executors  without  warranty  or  words  of 
executors.    Br.  Covenant,  pi.  28.  cites 32  H.  6.  32. 

3.  One  makes  a  leafefor  a  year ^  and  {ofrom  year  to  year ^  rendering 
therefore,  fo  long  as  the  Jejfeejhould  occupy  it,  i  o  s.  rent.  Leflee  after 
the  firft  year  dies.  His  adminiftrator  enters,  and  occupies  it  another 
year ;  and  adjudged,  that  he  fhall  be  charged  for  the  rent,  though 
the  words  were,  fo  long  as  leifee  ihould  occupy ;  Arg.  Lat.  255. 
cites  s  E.  4.  4. 

4.  Covenant  to  male  leafe  to  teftator  at  the  end  of  the  term,  tcf- 
tator  dies  within  the  term,  yet  it  (hall  be  made  to  the  executor  i 
Arg.  Palm.  514.  cites  24  H.  8.  Pet.  Br.  fo.  50. 

5.  Perfonal  conditions  will  never  extend  to  executors,  unlefs 
exprefsly  named  ;  Arg.  Carth.  210.  cites  Br.  Statute  Merchant,  43. 
27  H.  8.  16.   D.  65.    9  Rep.  52.   Cro.E.  398«  Noy,  5.    i  RolL 

Rep.  68.  ... 

6.  There  is  a  difference  between  an  obligation^  in  which  there 
is  no  word  of  executor,  (becaufe  it  is  a  dutyy)  and  a  covenant^  which 
is  esoecutory^  and  founds  only  to  damage  and  wrong,  which  (as  it 
feems)  dies  witlx  the  perfon,  &c.  Per  Baldwin  J.  D.  14.  a.  PL69. 
Trin.  281:1.8.  Anon. 

7.  A.  made  a  leafe^  referving  his  dwelling*  If  he  dies,  his  €X^ 
cutor  (hall  not  have  it  *,  but  had  it  had  the  words  (during  the 
term)  it  had  been  otherwife  -,  Arg.  Lat.  256*  265.  cites  it  as  iaid 
per  Audlcy,  29  Ht  8.  19. 

8.  A.  leafed  to  B.for  40  yearsy  and  covenanted  that  B.Jhould  taie 
convenient  Jtfr^fioo/,  &c.  in  a  wood,*  not  parcel  of  the  land  leafed  from 
time  to  time^  but  no  time  mentioned  in  certain.  The  cxecuton 
of  B.  ihall  take  it  as  aflignees.  Mo.  6.  pi.  23*  Pafch.  3  £,  6. 
Ahon. 

9.  A  man  covenants  to  pay  all  quit^rents  g  if  he  does  not  pay 
tlicnv»  ^"^  ^^^h  ^t  feemed  to  feveral  juftices,  that  the  executor  is 
'not  obliged  to  pay  them  ;  for  that  it  is  only  a  perfonal  coveaaa^ 
But  the  reporter  fays,  tamen  quaere.  D.  1 14.  a«  pi.  6o«  Paich. 
a  &  3  F.  &  M.   Ingery  v.  Hyde. 

10.  A 
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10*  A  cujlom  is  to  be  taken  ftridlly,  and  therefore  a  duftom  Cd 
bind  a  man  fhali  not  extend  to  his  executors.  Le.  2.  pi.  3.  HUL 
^5  Eiiz.  B.  R.    Wade  v.  Bembo. 

1 1.  ExeciltOTs  are  included  in  xhe  Jlatuie  of  2'^  H.  8.  3.  of  attaint  6  Rep.  80. 
a^alnfl juries y  though  not  mentioned,  and  fo  mfiatute  zi  H,  'i.  of  ft^/JJ^^^^ 
reftitution.  And.  25.  ph  53^  Pafch.  3  Eliz. .  Aullcn  v.  Baker.         y*  "  8.  of 

not  to  bcftayed  00  writs  of  error,  &c.  Sid.  363.  Litt.  Rep.  z.  Cro.  £•  359« 

1 2.  It  was  ordered  that  the  defendant  fhould  pay  money  unto  one  Af. 
nvbo  died  before  payment  J  yet  he  fhall  pay  it  to  his  executors  according 
to  the  former  order.  Toth.  235.  cites  11  &  la  Eliz*  Mafcall  v. 
Shelly. 

13.  A,  was  bound  to  ft  and  to  the  award  of  two  arbitrators  ^  3  L«- »»«• 
who  award  payment  to  a  Jf ranger  or  its  ajftgns  before  fuch  a  day*  l.'c.^in  to- 
'l!\it  granger  dies  before  fuch  a  day^  and  B.  takes  letters  of  admin  i-  rldcm  vcr- 
fhration.     It  was  tne  opinion  of  the  whole  Court,  that  the  money  *>" 

Jbould  be  paid  to  the  adminifiratoryfor  he  is  afftgnee;  and  .by  Gawdy  J.     ,[^5^  j^j^^ 
if  the  word  aflignee  had  been  omitted,  yet  the  payment  ought  to  a^&as 
be  made  to  the  adminiftrator,  quod  Coke  affirmavit.    Le.  315.  ^'!**^'^* 
pi.  445.  Pafch.  30  Eliz.  B.R.  Anon,  ylnf^^n," 

S.  P.  held  accordingly* 

14.  Executors  not  named  arc  capable  of  dlf charge  or  benefit  per^-  ^"^'"^  S'4» 
JonaL    Sec  6  Rep-  80.  a.  Trin.  5  Jac.  C.  B.    Phitton's  cafe.  ^?*cit« 

s.  c. 

15.  Bond  on  condition  to  pay  lol.  to  one  whom  the  obligee  Jbould  Mo.  855. 
name  by  his  lafi  will.    The  executor  (hall  not  take,  if  no  one  is  p^fJJ** 
named  to  take  exprelsly.  Godb.  192.  pi.  274*  Trin.  10  Jac.  C.B.  Meade,S4C« 
Meade's  cafe-  adjudged, 

and  that 
obligation  wai  difchafged  for  want  of  naming  an  aiEgnee.  Btownl.  77*  S.  C  Hob.  9* 

pi.  29.     Peafe  v.  Mead,  S.  C.  held  accordingly. 

16.  Bond  to  pay  lol.  to  the  obligee  or  his  ajjtgns t  the  exccutof 
(hall  have  it,  becaufe  it  was  a  duty  in  the  obligee  nimfelf.  But  if 
it  was  to  pay  to  the  ajjignee  of  the  obligee^  and  his  aflignee  makcH 
an  executor,  and  dies^  the  executor  (hall  not  have  the  lol.  Per 
Coke  Ch.J.  Godb.  19a.  pi*  274.  Trin.  10  Jac.  C.  B.*  in  Mead's 
cafe. 

17.  A.  is  bound  to  build  a  houfe  for  B.  before  fuch  a  time.    A.  dies  Si  p.  and 
before  the  time ;  his  executors  arc  bound  to  perform  it  j  per  Coke  [*|^*g^^*^ 
Ch.J.  3  Bulft.  30.  Pafch.  13  Jac.  divefity 

between  an 
■fTumpfit  to  pay  debts  and  when  it  is  to  do  a  collateral  z€t ;  for  in  fuch  cafe  if  it  be  broken  in  teita'. 
tor^s  lite-time  fo  that  it  cannot  be  performed  by  the  executor,  and  damages  only  are  to  be  recovered, 
there  moritur  cum  perfona  if  the  executor  be  not  named  in  the  promiie;  ana  (o  ut  a  covenint  if  broken 
In  tcftator's  life-time,  he  Ihali  not  be  charged  if  not  named.  Roll.  Rep.  266.  pi.  19.  Mich.  13  Jac. 
B.  R.  in  cafe  of  Saunders  v.  Efterby. 

So  of  a  covenant  to  repair  within  fix  years;  but  if  it  had  been  to  lep^r  during  his  life>  it  had  been 
•therwife.     Arg.4Le.171. 

1 8.  Executor  doth  fo  xeprefent  the  perfon  of  his  teftator^  and 
k  fo  included  in  lum^  as  that  every  bond  gr  ^evemntj  ipade  by  tef-* 
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tztorfor  payment  tf  monejy  &c.  extends  to  the  executor*  dio!ig!i 
not  named,  though  othorwife  tt  is  of  the  heir.  Went.  CMT. 
Ex.  117. 

*  19.  A.  was  hundtopay  B.  loA  nvkbin  a  month  afier  requefl  U 
iimf  and  he  died  iefrre  requefi.  It  is  not  faffictent  to  make  r^ 
quefl  to  the  executor.'  Went.  Off.  Ex.  loi.  cites  it  as  fo  laid  per 
Manwood. 

20.  So  where  Ac^atute  tf  W.  i.  gives  time  for  proof  to  him 
whofe  goods  were  wrefted,  [wredced,']  lus  executors  may  do  it, 
if  he  die  before  the  time  Went.  Qffl  Ex.  loo.  Marg.  dtcs 
5  Rep.  107.  b.  and  6  Rep.  60.  ' 

21.  Though  in  penal  matters  the  executor  is  not  all  one  with  the 
teftator,  yet,  in  points  beneficial  to  the  teftator,  includes  him  in 
fome  cafes ;  as  where  an  abbot  granted  to  his  lejfee'to  take  e/hvers 
in  alieno  fdo^  it  was  held  that  lus  executor,  though  not  named, 
£bould  enjoy  during  the  term,  as  well  as  himfelf  (hould  have  done. 
Went.  Off.  Ex.  102,  103. 

22.  &  where  ftatute  23  //.  8.  gives  cofts  to  a  defendasU  againft  a 
plaintiff  fuing  for  a  wrong  or  breach  of  promife,  &c.  done  to  the 
plaintiff,  againft  whom  It  pafleth  by  verdift  or  nonfuit ;  it  has 
been  refolred  that  executor  in  fuch  cafe,  fuing  for  a  wrong,  &c. 
to  his  teftator,  ihould  not  pay  cofts,  becaufe  he  is  another  perfon 
than  the  teftator,  and  this  is  the  common  experience.  Went. 
Off.  Ex.  103. 

plV.  pafch.  ^3*  Condition  to  pay  ic  L  to  obligee  at  a  day,  includes  his  exe* 
«2Eii«.in'  cutor.     Agreed,  Arg.  Hill.  3  Car.  Palm.  515. 

WarxcD*8  cafe,  S.  P. Co.  Litt.  209.  b.  210.  a.  S.  P. 

24.  A.  devifed  20/.  to  B,  wibinfiur  jears^  within  ^hich  time 
J.  8.  dies ;  yet  the  executor  (hall  have  it.   Palm.  514.  Arg. 

25.  Mortgage  tnoney  limited  to  pay  to  mortgagee  before  Mi- 
chaelmas, before  which  mortgagee  dies,  yet  the  money  fliall  be 
paid  to  his  executor ;  Arg.  Palm.  514.  HilL  3  Car.  B.  R.  in  cafe 
of  Wood  V.  Bates. 

lie*.  Mm-  ^^-  Where  a  condition  is  to  be  performed,  the  Court  feemed 
oinfton  s  to  be  of  Opinion  that  adminiftrator  is  included,  and  that  it  ihali 
cafe,s.  c.  be  performed  to  adminiftrator.  Het.  iic.  Trin.  4  Car.  CB. 
ZL7Z     Maningham'scafe. 

io  be  of  tbc  faoic  opinion,  fed  adjomatur. 

27.  Grant  of  a  next  prefentaf ion  to  J.  S.  during  tie  life  if  J.  i. 

does  not  carry  the  prefentation  to  the  executors  of  J.  S.  if  he  diet 

before  die  church  becomes  void.  Cro.C.  506.  pi. 8.  i4Car.  B.R. 
Mann  v.  Hyde. 

pi.*6.  Hyde  ^^*  ^"  *  quare  impedity  the  defendant //am&J,  that  the  patron 
▼.  Man,  granted  the  next  prefentation  to  B.  Hobo  died^  and  made  his  executor^ 
c" Ji[  tL  *^^  prefented  the  defendant  ,•  iffue  was  taken  upon  non  conceflit, 
tv£t  it  was »  *"^  ^^  jury  found  that  the  patron  granted  the  next  prefentation  U  B. 
limited  during  hij  life,  and  that  he  died  hrfore  the  church  became  vad:  ad- 
fhltVf  no  J"*^«.^'»  *^'  *is  was  not  an  abfolute  rant  of  the  next  avoidance, 
iivttidance     ■'ut  u  limited  unto  him  to  prcfent  to  tiie  advowfon,  if  it  becomes 

void 
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void  during  his  Kfc,  uid  not  that  othcrwifc  it  (hould  go  to  his  cxc-  l»app««<l 
cutors.    Cro- Car.  505,  506.  pi.  8.   Trin.  14 Car.  B.R.    Mann  i^JIw'e". 
V.  Biihop  of  Briftol  and  Hide,  ecuton 

ihouVi  oot  btTe  ic. 

ap.  Limitation  ofthetrujl  of  a  term  to  A.  is  good  to  A.'s  executor. 
Chan.  Cafes  8.  HUl.  13  cc  14  Car.  2.    Goring  v.  BickerftafF. 

30.  A.  conveyed  lands  to  B.  and  his  heirs,  and  covenanted  with  *  Lev*  »*• 
J?,  his  heirs,  and  ajjigns,  for  quiet  enjoyment ;  B.  was  difturbed  in  ly^gi^^t 
his  life-time,  and  made  J.  S.  his  executor,  and  died.  Agreed  by  the  danases 
all  the  juftices,  that  though  the  covenant  was  only  with  B.  his  ^^  ^  "- 
heirs,  and  affigns,  and  that  the  eftate  was  an  eftatc  of  inheritance,  JJe  eiecu- 
yet  the  *  breach  being  in  the  teftator's  life-time,  the  executors  may  tori  though 
well  bring  aftion  of  x!R!t  damages^    Vent.  176.  Mich.  23  Car.  a.  not  named 

■HOT  T         -^     ^  Ml  the  CO- 

p.  R.      Lucy  V.  LcvmgtOn.  tenant,  be- 

caufc  they  reprefent  the  perfon  of  the  teilator. 
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31.  Teftator  for  himfelf  and  his  executors  covenanted  to  pay  B. 
fo  much  as  his  proportion  fhould  amount  to,  foas  Bn  gave  him  no* 
tice  in  writing,  2ind  dies.  It  was  held,  that  becaufe  the  covenant 
luns  in  intereft  and  charge,  and  fo  the  executor  is  bound  to  pay, 
notice  muft  be  given  to  him.  2  Mod.  268.  Mich,  29  Car.  2. 
C  B.     Harwood  and  Binks  v.  Hilliard. 

32.  Interefl  in  an  ideot  granted  to  A.  by  the  king,  quamdiu  the 
ideot  fliall  continue  fo,  it  will  go  to  the  executors  of  the  grantee. 
Arg.  Vem.  R.  10.  Mich.  1681.  in  cafe  of  Prodgers  v.  Frazier. 

33.  If  on  a  fubmiffion  to  arbitrators  by  A.  and  B.  they  award 
70  L  to  A.  and  that  A.'Jbali  releafe  all  demands,  isfc.  to  B.  and  then 
A.  dies  before  the  releafe  made  or  the  money  paid,  adjudged  that 
A.'s  executor,  not  named,  fliall  have  the  20 1.  (for  bv  the  award 
a  duty  is  created)  and  ought  to  releafe  all  demands  wnich  A.  had 
ugainft  B.  2  Vent.  249.  Mich.  2  W.  &  M.  in  C.  B.  Dawney 
V.  Vefey. 

34.  A.  is  hund  to  B.  that  he  will  notfue  J.  S.    A.'s  executor  Cxecntor 
oiay  fue  J.  S.  and  it  fliall  not  be  any  forfeiture  of  the  bond  ;  for  [J^'*^*"^ 
this  condition  is  a  collateral  thing,  and  fliall  be  conftrued  accord-  ^f  ^^  ^^f^^^ 
ing  to  the  words,  which  extend  to  the  perfon  only,  and  not  to  the  tor  a«  to 
heir  or  executor.  Arg.  Show.  331,  332.  Mich.  3  W.  &  M.  in  ^J"*?^*);'^"' 
cafe  of  Carivil  v.  Edwards,  cites  27  H.  8.  16.  where  it  was  agreed  J"j  ^'t  Ui 
by  Fitzherbert,  and  denied  by  none  in  the  Prior  of  St,  John  of  .condiiions. 
Jerufalem's  cafe.  l^^^^Z'' 

executor  is  bound.  Arg.  Show.  332.  Mich.  3  W.  &  M» 

35.  Condition  to  mah  A.  a  leqfe  for  life  by  fuch  a  day,  or  pay 
bim  100/.  A.  died  before  the  day.  Treby  Ch.  J,  faid  it  was  ad* 
judged  that  A.'s  executor  Ihould  have  the  lool.  i  Salk.  17a. 
pi.  Zf  Mich.  9  W.  3«  C.  6.    Anon. 

Ill 
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(F.  c)    Where  the  Word  Executors  includes  Ad- 

miniflrators. 

i,      A  Rent  upon  condition  to  the  e^cecutors  goes  to  the  adminiftxa« 
-^  tors.  Arg.  Hetl.  ii^*  cites  46  £.  3.  18. 
2*  If  a  man  limits  a  thing  to  he  done  to  his  executors^  it  may  be 
done  to  his  adminiftrators.     Arg.  Hetl.  115.  cites  5  H.  7.  la* 
%6  H.  8.  7. 

3.  A*  delivered  20/.  to  B,  ad  emendum^  &c.  and  B.  giifes  a  re* 
ceipt  for  fo  much  money,  but  it  has  no  tvord  of  promife  of  payment 
of  the  faid  fum.  B.  dies  inteftate.  A.  may  have  jlebt  upon  this 
deed  againil  the  adminiftrator  of  B,  Adjudged  and  afErmed  in  er* 
ror.  Jenk.  195.  pi.  2.  cites  D.  20. 

4.  Adminiftrators  (hall  not  take  a  thing  limited  in  purchife  to  an 
executory  as  he  fhall  not  enter  for  condition  broken,  nor  have  rent 
nor  benefit,  of  an  exception  appointed  to  the  executor.  Mo.  6^6. 

t  43^  ]    ph  911.  Mich.  44  &  45  Eliz.     Sparke  v.  Sparke. 
^y  the  31         ^,  Bond  to  pay  to  his  exicutors ;  if  there  is  no  executor  it  (hall  be 
niiiratcr™*'  P^'^  ^^  ^^  adminiftrator.     Litt.  Rep,  158-  Trin.  ^  Car.     Man- 

and  execu-     niAgtOn's  Cafc. 

tor  is  all  ^ 

ope,    At^,  Litt.  Rep.  275.  in  cafe  of  Parfon  ▼•  Evarr* 

For  more  of  Executors  in  general,  fee  SDtbffe,  (tXtlH^Viit 
ment>  JsCozntWlj  and  other  proper  Titles, 


€jrplee0. 


(A)    Alleged.    In  what  Cafes    or    Anions    they 

mufl;  be. 

1 .  "I  'iSformedon  the  explees  ought  to  be  alleged,  for  otherwifc  the 
X  count  is  not  good,  and  yet  when  they  are  alleged  they  are  mat 

iraverfablc.  Per  Martin.   Br.  Explees,  pi.  6.  cites  9  H.  6.  6z. 
/ii4  yet  2.  In  writ  of  entry  in  nature  oj  afftfe  the  demandant  ought  to  ak 

ia^f^  **    ^^8^  explees  in  his  count ;  for  this  a£tion  is  a  praecipe  quod  rcddat, 
Ibid,  cites    Br.  Explees,  pi.  7,  cites  ^i  H.  6. 18, 

3.  In  cejfavit,  nor  in  writ  of  efcheat^  the  demandant  fliaD  not 
allege  explees  ;  the  re^foQ  feem$  to  be|  ii^ilinuch  as  tbej  claim  by 

$  kit 


bisfiignkrfj  and  tM  by  anyfeifin  in  their  ancefter  in  tbe  land;  where 
there  is  no  feifm  in  him^  nor  in  his  anceftor  in  the  land^  there  he 
cannot  allege  explees  of  the  profits  of  the  land,  for  he  has  only  tlie 
feigniory.    Br.  Explees,  pi*  5.  cites  ai:  H.  6.  22.  . 

4*  The  profits  of  a  mine  are  not  explees  for  the  land  but  only  for 
the  mine  itfelf.  Vaugh.  25 5.  Mich.  20  Car.  2.  C.  B.  in  the  cafe 
of  North  V.  Coe. 

-  5^.  -The  fame  of  woods  which  msy^be  a  divided  inberitaace  from 
the  foil.     Ibid. 

6.  When  zfee^mple  is  demanded^  there  explees  ought  to  be  al- 
leged in  the  donor  and  alfo  in  the  donee;  but  when  an  eflaUtml 
only  is  demanded,  there  it  is  fufficient  to  allege  explees  in  the  do- 
nee only.  2  Lutw.  973.  Hill.  3  W.  &  M.  by  Lutwich  in  his  ar- 
gument intended  in  cafe  of  Hxjnlock  v.  Petre,  cites  8  E.  3.  19. 
pi.  3.  27  E.  3.  84.  9  H.  6.  53.  and  F.  N.  B.  220.  (C)  and  (D)  is 
cxprefs,  that  in  formedon  in  reverter  explees  in  the  donor  and  do- 
nee ought  to  be  alleged  in  the  count,  and  cites  Fitzh.  tit.  For- 
medon, 31.  as  to  a  femainder  in  fee,  and  there  it  was  ruled,  that 
a  count  for  this  defe£b  was  ill;  but  it  was  amended.  And  in 
50  E.  3.  pi.  3.  the  diflerence  between  a  demand  of  a  fee-tail  and 
of  a  fee-Hmple  is  taken  and  refolved  by  the  Court,  and  with  thofe 
authorities  the  following  precedents  agree,  viz.  Raft.  tit.  Forme- 
don in  Reverter,  three  precedents.  Co.  Entries,  340.  and  341.  C439  3 
and  342.  Heame,  503.  and  519.  Afliton,  405.  and  406.  two 
precedents.  Old  Entries,  9 1 .  and  1 99.  b.  but  the  right  folio  is  200. 

(P)    Alleged,    How.    And  la  whom. 

I*  'pXPLEES  were  alleged  in  medietaf  gurgitis  unde  petens feifitus 
^^  in  dominicofiio  ut  defeodoy  and  did  notffiy^  ut  defeodo  £5*  jurty 
and  well;  quod  nota.    Br. Explees,  pi.  9.  cites  13  £.  3. 

2.  The  demandants  in  quodei  deforceat  alleged  explees  in  their  an^'  s.  p.  ibiJ. 
ceftor^s  donees  in  tail,  and  in  them/elves  alfo,  and  awarded  good  ;  for  ?*•  ?•  ^**** 
it  is  on\j  furplu/age.     Br.  Explees,  pi.  2.  cites  46  E.  3.  21. 

3.  Formedon  in  remainder;  the  demandant  need  not  allege  ex-  It  fufficet 
plees  in  the  donor;  per  Cur.  but  in  the  tenant  for  life,  to  prove  the  'Ifi'^^f*" 
gift  executed.    Br.  Explees,  pi.  i.  cites  9  H.  o.  53,  54.  tenant  for 

life,  aad  m 
the  donee  ia  tail,  beorafe  he  demands  fee-till.    Ibid.  pi.  3.  cites  50  £.  ^.  i,  »• 

4.  Butin  formedon  in  the  reverter^  he  fliall  allege  explees  in  the  S.  P.  per 

donor  and  in  the  donee.     Ibid.  ^r:  ^^11'. 

50  £•  3.  l>  2.— — S.  P.  Ibid.  pi.  xo.  feitcs  I J  £.  3. 

5.  And  per  Martin,  in  formedon  in  defcender  upon  a  leafefor  life.  In  forme- 
ihe  remainder  to  his  ancejlor  in  tail,  he  need  not  make  mention  of  the  tb^idcr^by 
tenant  for  life.     Ibid.  the  heir  of 

him  in  re- 
mainder by  the  deat];i  of  the  firft  donee  without  iHue,  where  the  remainder  is  over  in  tail,  explees  (haU 
be  siieged  in  the  iidt  donee,  and  in  him  in  remainder  father  of  che  demandant  who  broughc  the  forme- 
don, and  ocherwifc  iil.    Br.  £xplees,  ph  lo.  cites  11  £•  3.  and  Fitzh,  Funnodoa,  34.  Fitah. 
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Fonnedon,  pi.  31.  S.  P.  cites  Tnn.  11  ¥•  3*  [but  tbeit  is  w>  fochycar  lAdie  Year-bo«iE«} AH 

in  fonnedon  in  revercer  cxple^s  lliall  be  alleged  in  the  donor  and  ihc  donee  i  but  in  fonnedon  is  dcfccoder 
the  explcesiball  be  alleged  in' the  donee  only.    Ibid. 

For  more  of  Ezplees  in  general^  fee  other  proper  titles. 


^ 


CjctingutObment. 


(A)     What  fhall  be  extinguifhed  by  GonjunQion  of 

Eflates* 

♦C440]  . 

J^"«2Jl  C^*  1^  the  eonufei  of  a  JlatuUbas  the  land  of  the  conuCoT  in  fxtrnf, 
git  oftlie  affd  zftcr  it  is  extended  upon  an  elegit  fued  againft  the  *  co- 
lands  ex.  nufee,  and  the  Unant  by  eUglt  grants  his  ejlate  to  the  jirft  conufor^ 
tended  wat  ^\^^  \^  tenant  of  the  franktcnemcnt  5  this  (hall  not  extinguifh 
cofery  of*  ^^^  extent  upon  the  elegit  (for  there  it  is  in  nature  o(  a  re- 
damagea  by  Terfion  in  the  conufee,  for  it  is  to  be  intended  that  it  is  not  ex- 
the  conufor  tended  for  all  the  years  for  which  the  conufce  has  his  extent). 

agtinft  the  A  ir  /c  n  ' 

conufee,         3^*  A""  ^'J  ' 

and  held  well*  and  that  the  conufee  ihall  never  have  affife  agamft  the  con«fir  for  the  ^KCotion  upon 

fhcftatnte.     Br.  Extingul/hmcnt,  pi.  61.  cites  S.  C.«^~Br.  hfMty  pi.  319.  citrs  S.  C.         ^Br. 

Execution,  pi*  H-  cites  S.  C.  [but  I  do  not  obferre  that  eidier  of  thofe  ciutioQa  cxpicflb  the  grant 

•?cr  to  the  coaufor  by  a  Uiin)  perfon]. 

[2.  If  a  copyholder  of  a  manor  has  had,  time  out  of  mind,  &c« 
«  Hjoay  over  the  land  cf  another  copyholder^  and  he  purchafes  the  inherit 
tance  of  his  copyhold,  DY  which  die  copyhold  is  extin£i,  yet  the  way 
is  not  extin£b  by  it.   r afch.  40  Eliz.  B.  R.  between  amson  and 
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Co.  Litt.  [3-  If  tenant  fir  lifi  and  ajlranger  purchafe  the  revetjiom^  this  ex«^ 

iSa.h.  S.P.  tinguifhes  the  eftate  for  Ufe  for  one  moietyi  and  fevers  the  join'* 

St*"s^cf '  ture.   a  Rep.  6u  Wiscot's  cas5.  39  H.  6,  2.  K] 
— s.  c. 

cited  fLutw.  xi73* 

^  «__,-^  [4-  So  if  one  joint-tenant  for  life  purchafes  the  reverjion  in  foe^ 
f  Foi*  934*  ^^''s  t  extingui(hes  the  eftate  for  life  for  a  moiety,  and  fevers  the 
C-i^p»»i  jointure,  2  Rep.  6o.  b.  WiscoT^g  case  refolved.  Contra  D« 
S?-  I:^"-o    ^8  H.  8.  12,  b.  7  H.  6.  2.  b.  3O 

S9».b.  S.P.  '  ^  -* 

and  in  Mai^-  citei  S.  C.  Cto.  E*  470.  (bit)  pU  %%,  Child  t.  Wefcot,  S.  C  ndjetnitBt.    ■      > 

Ihid.  481.  pi*  15*  S.  C.  refolTod.  Lutw.  jiyjt  citeaCo.  Utt.  i8».  b.  S.  P. 

[5.  &  in  the  faid  cafc»  if  the  fie  defcends  to  one  of  the  leflees  for 
life  \  this  extinguiflies  the  one  moiety,  and  fevers  the  jointnit. 
%  Rep.  60.  b.   Wisco-rt  case  refolved.1 

u  -^  C<s.if 


16>  If  a  rent  ie  granted  to  a  tenant  rf  the  land  and  a  ftranger  in 
Jee^  this  IS  extin£k  for  a  moiety,  becaufe  he  has  as  high  eftate  in 
the  one  as  in  the  other,  and  fo  the  jointure  fevered.    rL  C*  4x9. 
Bracebridge^s  case.] 

[7,  If  lejeefir  life  grants  his  eftate  to  lejfor  and  a  Jlrangety  this 
i3  extinft  Tor  a  moiety,  and  the  jointure  fevered.  1  Rep.  6i« 
Wiscot's  case.] 

[8.  If  the  tenant  infeoffs  the  lord  and  a  Jlranger^  it  feems  that  ^Br.Ex. 
this  is  not  cxtinflt  ii)  any,  for  thefc  are  diftlnEl  things^  *  x  i  H.7.  13.  ^"J**?'  • 
dubiutur.  7  H.  6.  3.]  SS's.  C- 

thaiy  vb* 
Per  Hofley  Ch.  J.  if  lord  and  tenanf  are»  and  the  tenant  eniwfia  the  lord  and  anotfaer,  who  makes  a 
feoflfinent  OTer^  mefeigiuory  11  not  revived  lor  the  moiety ;  for  if  the  other  diesy  the  fecood  feoAce  mvf 
vouch  the  lord  for  the  whole,  fuppofing^  that  he  enfeoffed  him  of  the  whole  \  and  if  thev  were  £f- 
leifed  and  the  other  dies,  the  lord  ihall  have  affife  of  the  whole,  fuppoling  that  he  was  di^ifed  of  the 
whole.  Davers  contra ;  for  nothing  pafles  but  the  moiety,  and  the  one  can  neither  give  nor  forfeit  but 
itie  moiety,  and  by  partition  had  between  them,  the  felgniory  is  revived  for  the  one  moiety. 

If  the  lord  and  A.  B.  purchafe  the  tenancy  in  fee,  and  A.  B.  forvives,  the  heir  of  the  lord  fiiall  have 
the  moiety  of  the  feigniory ;  for  the  father  Aail  not  have  as  durable  an  eftate  in  the  one  as  he  had  in 
the  other.  Wich.  contra;  for  all  7s  cxtinA  there,  by  reaibn  that  the  father  once  had  as  high  an  eftate 
in  the  land  per  my  &  per  tout  as  he  had  in  thft  feigniory.  Br.  Extingoiihment,  pl«  31.  cities  34  Afl*.  15. 

[9-  If  Uffeefor  years  as  executor  purchafes  the  reverfion^  this  ex-  Br.  Exfin- 
tinguiihes  the  leafe  for  years,  though  be  has  in  auter  droit ;  but  «j***"**?» 
it  £aU  be  aiiets.    Extinguifliment  Brook,  54.]  43  Z^^Txi^ 

Contra,  that 
the  leaiiB  is  not  extinft,  efpeclally  as  to  be  aiTets  in  his  hands  as  executor,  and  if  It  ihoald  be  f  cxtinA 
it  fecms  to  te  a  devaftavit  ad  ultimum.^— Br.  Executor,  pi.  174.  cites  S.  C.  accordingly,  but  that 
It  fliall  be  extind  as  to  the  execator  of  the  parchafor  to  have  it  as  a  term.  —-Br.  I^eafes,  pi .  63.  cites 
4  £•  6.  S.  IV  that  it  ftiali  be  a/Tcts  though  the  leafe  is  extin£t  j  but  that  where  they  have  a  leafe  a« 
executors,  and  there  is  another  leafe  in  reverfion  for  years,  and  they  putcbaie  the  revedien  in  fee,  the 
firft  \itiSit  renvuns  by  rcafon  of  the  mefiie  rent. 

tr44ii 

[10.  If  leffeefor  years^  the  rever/ionfqr  life  to  A.  afetm  covert  arc,  »  RoiLRep, 
and  the  lejjee  grants  his  efate  to  the  baron,  and  after  the  feme  dies,  tldl/'  ^* 
this  term  is  not  extindi,  becaufe  the  baron  |iad  the  eftates  infe^  Winfmon 
veral  rights ;  iot  the  frank*tenemeift  was  in  the  wife,  and  the  aivi  Tucker. 
baron  only  fcized  in  her  right.    Mich*  aa  Jac.  B.  R.  adjudged  Situr!^!!' 
upon  a  fpecial  verdi£l  between  Lxmsden  and  Windsmore.  J  Cro.  T.^1.4, 

Pafch.  9 
Jac.  B.  R.     Piatt  v.  Sleap,  where  the  baron  having  a  term  in  his  own  right  and  the  inheritance  de- 
scended to  the  wife  (fo  as  he  had  a  freehold  in  her  right)  three  juftlces,  contra  WiUianu^  held  that  the 
term  was  not  drowned,  but  that  the  hulband  might  well  affign  it  over.  Bolft.  118.  S.  C.  ad» 

judged  accordingly.-  But  Ibid.  Crooke  J.  fold,  if  the  huiband  after  this,defcent  had  had  i/Tue  , 

i>y  his  wife,  fo  as  thereby  he  was  intitled  to  be  tenant  by  the  curtefy,  and  fo  to  have  it  in  his  own  right^ 
it  would  have  much  enforced  the  cafe  }  bat  there  being  no  iiTue,  no  opinion  was  given  as  to  this  point. 

[11.  If  z  feme  lejfee  fir  years  takes  the  lejfor  to  baron,  yet  this  S.C.  cited 
does  not  ejctinguifi  the  term*    PI.  C.  Curia.  418.  b.    Brace-  ^_^^^'^«P« 

]?RIPG£'S  CA5P.]  S.  C.  cited 

per  Curiam, 
^^*  J*  275.  ■  Co.  Litt*  338.  b.  S*  P.  The  tenn  is  not  drowned,  but  he  is  poiTefled  of  the  tena 
la  her  right  daring  the  coverture* 

[12.  So  if  lejfee  for  years  grants  his  term  to  the  feme  ofleffor,  yet 
this  does  not  extinguim  the  term.    Curia,  PI.  C.  41 8.  d.] 

13.  He  nvho  has  ajlatute  merchant  delivered  to  him  as  bailee,  upon 
^nditi^n,  &c»  and  makes  the  ccnufee  bis  executor^  and  dies,  the  co- 

nufee 
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mifee  may  have  the  livery  upon  condition  againft  him  as  executor ^ 
and  c  contra  agalnft  him  as  party.  Br.  Extinguiflimcnt,  pi.  57. 
cites  43  E.  3.  27,  28. 

14.  If  tenant  hyjtattke  merchant  y  &c.  brings  njfifey  and  pending  the 
iVrity  thefeejtmpledefcends  to  hiviy  this  fliall  abate  the  writ  5  for  the 
/  defcending  of  the  greater  eftate  extinguilhcs  the  Icffcr.  Br.  Ex- 
tingu^fliment,.  pi.  56.  cites  32  H.  6.  30. 

15*  If  a  rl\^n  has  a  luarren  by  prffdriptlony  and  afterwards  pur-' 
chafes  the  land  to  him  and  to  another ;  yet  the  T^'arren  remains,  and 
is  not  cxtinft  as  a  rent  or  common  fhould  be ;  note  the  divcrfity. 
Br.  Warren,  pi.  3,  cite$  35  H.  6.  55. 

16.  If  there  be  lord  meftte  and  tenantyVtnA  the  lord  paramount  ftnr" 
chafes  the  tenancy  in  fee,  the  fervice  of  the  mefnalty  is  cxtindt. 
litt.  f.  23 1 . 

17.  Note,  by  the  juftices,  that  if  lord  and  tenant  are,  and  the 
tenant  enfeoffs  the  lord  and  Ji  N.  of  the  tenements,  and  makes  Kvaj 
to  J^  N.  not  inov/ing  ofthefeignioryy  yet  the  lord  may  dijlrain  for  the 
fervicesy  if  he  does  not  occupy  the  landy  nor  agree  to  the  feoffment ;  and 
it  feems  that  avowry  in  court  of  record  is  a  difdaimer  and  waiver 
of  the  tenancy  in  this  cafe.    Br.  Extinguiflunent,  pi.  33.   cites 

•     to  £.4,  K2» 

1 8.  A  man  has  a  leafefor  yearsy  and  after  talees  itAtxeXifor  term 
rflifey  to  take  effeB  immediately;  there  the  leafe  for  years  is  exrinA* 
&r»£xtinguiihment,  *pl.  50.  cites  11  H.  4.  34. 

19.  But  where  one  leafes  to  J.  N.  for  term  of  life  and  20  years 
voery  there  he  fhall  have  both  -y  for  in  the  one  cafe  both  are  in 
Iiim  fimul  &  femel.    Ibid. 

2Q.  Note,  that  franktenement  cannot  be  fufpended,  butJhaU  be^ 
adjudged  in  tSb  kiAg  withotst  office y  in  cafh  of  ef cheat  or  reverfion  cfier 
taiL  determinedy  or  if  remainder  he  tailed  to  the  kingy  and  the  tenant  for 
[  442  }    ^if^  ^^  '*  ^^^  franktenement  canjiot  be  fufpendedl   Br*  Extinguiih- 

ment,  pi.  53*  cites  9  H.  7.  2.      . 

DaL  51.  pL       21.  If  feme  executrix  has  a  term,  znd  Jbe  takes  barony  and  the  ba» 

fatofld^     ro«/«rri^x/Atf  reverfiony  the,  term  13  cxtinft  as  to  the  feme,  if^ 

vertia,        furviveSy  but  in  refpe£):  of  all  ftrangers,  ihe  Ihall  account  as  a&ts 

in  her  hands*   Mo.  54.  pi.  157.  Fafch.  5  Eliz.  Anon. 

22.  Leffeefor  years  ajfigned  the  term  to  the  wife  of  tbelefforand  a 

firangCTy  and  afterwards  the  leffor  bargained,  afidjbld  the  land  for 

money  by  deed  enrolledy  and  died,  and  iht  Jlranger  diedy  and  the  wj/r 

claimed  to  have  the  reftdue  of  the  term  not  expired.  The  queilion  was, 

whether,  by  the  bargain  and  fale,  the  term  of  the  wife  was  cx- 

'tinguifhed  i  and  a  diverfity  was  taken  between  that  and .  a  feoff> 

ment  in  fee  with  livery  j  foV  by  the  livery  he  gives  all  his  intcreft 

in  the  land  and  pofTeffion  thereof,  and  all  that  may  be  adjudged 

in  him  {hall  pafs  by  die  livery,  and  fo  the  term  (haU  paf$  alfo  hj 

union  and  extinguifhment,  but  by  bargain  and  fale  nothing  will 

pafs  but  the  ufe,  and  cited  Plowd.  Com.  Townfcnd's  cafe.    But 

in  t'.e  principal  cafe  no  judgment  was  given.    Mo.  171.  pL  304* 

Mich.  25  &  26  Eliz.  Anon. 

s  And.  102.       23.  The  hufhandy  being  feifed  in  fee y  made  a  leafe  to  one  O.  and  S. 

iLf  ti^  ^'    ^^^  *^  ^**  infecret  confidence  for  the  preferment  of  his  wife  ;  and  a^ 

tcrwardt 
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terwardf  hi  nude  a  feoffment  to  the/aid  O,  and  others  of  the  fame  lands  leafc  wm^. 
to  other  ufes.    Decreed,  by  advice  of  Wray,  Anderfon,  and  Man-  ^^^  ^ 
wood,  that  the, term  was  not  cxtinguiihed,  becaufe  of  the provifo  in  with  Knt 
theflatute  27  if.  8.  ofufes^  tvhich  faves  all  interejis  which  the  feoffees  rcfcr?ed, 
to  the  ufe  of  others  have^  orjball  have^  in  the  lands  to  their  own  proper  *"**  ^'^*" 
ufe :  and  here  it  doth  not  appear  but  that  O.  had  this  leafe  for  his  on  the  part 
own  ufe,  therefore  it  is  not  extingiiiflied  by  the  feofiment  which  he  of  o.thougli 
took  to  the  ufe  of  another.    Mo.  196.  pi.  345.   Trio.  ^7  Eliz.  ^*j["^ 
Cheney's  cafe.  was  in  truft 

to  the  nfe 
of  the  wife  and  the  education  of  their  fons  and  daughters,  and  afterwards  C.  enfeoffed  the  fald 
O.  to  the  ufe  of  himfclf  and  his  faid  wife,  for  term  of  their  lives  with  remainder  over.  The  two  Chief 
Joftices  and  Ch.  Baron  held,  that  becaufe  the  faid  O.  had  the  faid  leafe  to  his  own  proper  ufe  and  not 
to  any  other,  the  leafe  is  not  determined  by  the  feoffment,  and  that  the  intention  of  the  faid  C.  did  not 
tend  any  how  to  that  purpofe  ^  for  it  is  not  an  ule  bat  a  truft,  to  which  the  makers  of  the  ilatuce  had 
BO  regard,  &c. 

24.  Two  were  feifed  of  twofeveral  acres  of  landy  of  which  the  one 
ought  to  inclofe  againft  the  other ;  one  purchafes  them  hoth^  and  lets  them 
to  feveral  men.  Adjudged,  that  the  inclofure  is  not  revived,  but 
remains  extinguifhed.  Poph.  167,  168.  Arg.  cites  Hill.  36  Eliz. 
Rot.  1332.     Hemden  v.  Crouch. 

25.  A  leafe  was  made  to  haron  and  feme  for  years ^  who  entered,, 
■  The  leffor  after^smrds  enfeoffed  the  haron^  who  died  feifed*    The  feme 

furvived,  and  claimed  the  term.  The  whole  Court  held,  that  by 
the  acceptance  of  the  feoffment,  the  baron  had  furrendered  the 
term,  and  it  is  extinguiflied.  But  if  it  had  been  by  bargain  and 
(ale  inroU^d,  or  by  fine,  it  had  been  otherwife ;  and  judgment  for 
the  plaintiffl  Cro.  £^912.  pi.  24.  Mich.  44  &  45  Eliz.  B.  R. 
Downing  v.  Seymour. 

26.  One  had  a  way  from  one  acre  to  another y  and  afterwards  pur-^ 
chafed  the  acre  upon  which  he  had  the  way^  and  after  Xhztfold  it ;  the 
opinion  of  three  juftices  was,  that  the  way  was  extinguifhed. 
Poph.  168.  Arg.  cites  Hill.  4  Jac.    Jordan  v.  Ayloffl 

27.  If  one  feifed  of  a  manor  makes  a  leafe  for  years  of  parcel  of  the 
fame,  and  afterwards  makes  another  leafe  of  the  fame  lands  to  another^ 
to  commence  after  the  detemunation^furrender  or  forfeiture  ofthefrfl 
kafe*  If  the  leffor  enfeoffs  the firflleffee  of  the  manor ^  that  is  a  deter- 
inination  of  the  firft  leafe,  and  the  fecond  lefTee  may  enter.  Hetl.  55. 
Mich.  3  Car.  C.  B.     Per  Crook,  in  Northern's  cafe.   » 

28.  Where  a  charge  upon  land  cotnes  to  the  fame  perfon  that  is  in^    [  443  J 
titled  to  the  landy  if  he  has  not  the  fame  interefl  in  hoth^  there  (hall 

be  no  extinguifliment  upon  this  account.  Barnard. Chan.  Rep.  1 1 7* 
f  afch.  J  740,    Price  v.  Seys. 


(A.  2.)     Extinguifliment  of  Charge.     By  Purchafe 

of  Part  of  the  Land  charged. 

|.  T  AND  of  J.  S.  was  delivered  In  execution  on  aflatute  merchant 

^  to  A.  and  B.  and  afterwards  C.  fued  an  elegit  for  damages 

fe^QTcr^d  U)  trefpafs  againft  Jt  St  and  had  execution  of  a  moiety 

as 


443  (JtttinmOimmt 

as  of  the  land  of  J.S.  hut  before  the  epeeeuiing  the  eiegkJ.S. 
feoffed  A.  one  of  the  conufees  in  fee ;  it  feems  by  this  purcnafe,   br 

one  of  the  conufees  only,  the  intire  eftate  is  determined  and  ex* 

tindi.  Br.  Aflife,  pi.  231.  cites  21  AfT.  23. 
If  the  10-  2.  If  ecnufee  purchafes  parcel  oi  the  fend,  yet  this  docs  notdif- 

tsc  Unrex-  charge  the  rejtduein  the  hands  of  the  conufin  for  liis  body  and  goods 
fended  are  always  chargeable.  2  Roll.  Statu tes,  (M.)  pi.  10.  cites  45  £.3. 
co^fcTit***  22.  b.  25Afl;7.  25  £.3.51.  Com.  Pope  V.  Rofle^  72.  k  23  E- 3, 
dldftroysthe    Execution,  127.  Contra  22  E.  3.  16. 

wboie  extent.  For  if  it  fhould  not  the  conuiee  woold  bold  the  reiidue  of  the  bnd  longer,  becaulc  the 
profits  that  ihould  fatfsfy  the  debt  mull  be  left,  and  this  would  be  to  the  wrong  of  him  in  icreriioB.  Per 
Vcntris  J.  %  Vent.  317.  in  ca(c  of  D)|htQn  ▼•  GreenYilL 


Br.Releafe,  3.  If  the  grantee  purchafes  parcel  of  the  land,  all  fuch  things  — 
LcrantT*  ^'"^  ^gO'^^lfi  common  right  arc  extinfl,  becaufe  in  aflife  for  tlicm  all 
Fitzh.  Afl*.  tertenants  ought  to  be  named,  and  inafmuch  as  the  grantee  hath 
3i8«  parcel  of  the  land  by  his  own  a£l,  all  the  rent  fiiall  be  extxnft. 

Co.  Read,  on  Fines,  7.  cites  34  AfT.  15. 
Br.  Releafe,       4.  &  if  a  man  hath  a  rent*charge  out  of  20  acresy  if  he  rdenfer 

tl  cf  and"  ^'  ^^^  ^^^^  ^  ^'^  ^^^*  ^^  cxtinguiihcs  the  grant  in  all.  Co.  Read^ 

Fitzh.  Aff.  on  Fines,  7.  cites  34  AfT.  p.  15, 

3'^-  5.  If  ccnufee purchafe parcel oi  the  land,  and  after  canufor  aiUnt 

the  rdidtit  of  his  land  to  J.  5«  aflranger^  J.  S«  (hall  hold  his  land 
purchafed  difcharged;  becaufe  he  ought  to  haie  contribution 
againft  the  conufee,  and  he  cannot  contribute  to  himfelf,  and 
therefore  by  his  purchafe  all  the  land,  which  fhall  come  ta  the 
hands  of  feoffees,  is  difoharged.  2  Roll.  Abr.  Statutes,  (M.)  pi.  S« 
cites  PI.  C.  72.  b.  Pope  v.  RoQe,  D.  2  &  3  Eliz.  193.  pL  30^ 
Adjudged.  35  H.  6.  £xecutionj2i.  per  Cur^ 


(B.)    By  Ad  in  Law. 

*[444] 

Cro.(:.37»,   [  I.  tF  a.  and'B.  are  bound  in  an  obligation  jointly  andfeveratly  to  C, 

}udged.-l  ^"^  ^^^^^  ^'  ^^^^^  -D.  his  executor,  and  dies,  and  D.  takes 

Jo.  3^5.  •  upon  him  the  execution  of  the  will,  and  fully  adminifters  all  the 
S.  c.  ad-  goods  of  A.  and  after  the  obligee  mates  the  fame  D.  his  executor^  and 
s!  c..dted  ^^^^*  whether  this  extinguiflies  the  obligation  as  to  B.  is  *  the 
Hutt.  lag.  queftion.  H.  9  Car.  B.  R.  Dorchester  against  Webb.  This 
ava^H^.  ^gg  ji  doubt,  and  argued  upon  a  demurrer  at  the  bar,  %nd  the 
cited  by  *  Court  fcemed  to  be  of  divers  opinions,  and  faid  it  was  a  good 
Hoitch.j.  queftion.  Intratur.  Mich.  9  Car.  Rot.  373.  ButTr.  10  Car.  this 
andfa^d^*^*  was  adjudged  to  be  no  extinguiihment,  but  the  plaintilF  had 
haTingno  judgment  to  recover  againft  B.  becaufe  that  he  had  this  en  outer 
nXUxs  of       droit.  In  the  faid  cafe  another  matter  was,  that  A,  made  D,  and  C. 

1«  is  noftbe  *''*'  ^*^^«^^^"^>  ^^  *^  ^*  ^ffi^  '**  admini^ration,  and  died  witfaiQ 
perfon  who  a  month  after,  and  made  (as  before  is  put)  I?.  Us  executor  alfi : 
ought  to  and  per  Cur.  the  making  of  C.  executor,  he  refufing  to  adminiftcTt 
ff  di  «e-    <*^^*  "^^  extinguifh  the  debt.] 

cator  of  the  obligee  is  made  execntor  to  one  of  the  obligors  and  has  aflets  of  the  obligor  the  debt  la  CB« 
tindy  and  the  executm-cannoc  fue  the  other  obligor )  lor  the  haTing  afleta  amounU  to  payment ;  ani 
ftidy  that  the  S.  p.  was  again  icfoived  Hill.  24  Car.  t.  B.  K*  U  cafe  of  f  Lock  t.  Caottx,  nbei* 
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^  ^{gft  was  nude  eiccator  to  one  of  the  obligon»  and  in  an  adton  by  him  aealnll  the  other  where 
the  matter  was  pleaded  the  plea  was  held  to  be  nought,  becanfe  he  did  noc  fhew  to  what  vaiue  the  alTeta 
wcie  that  he  adminiftered  ;  bnt  if  the  defendant  had  ihewn  that  he  adnuoiftered  goods  to  the  Talue  of 
the  debt  in  demand,  it  had  been  a  good  pici. 

+  7.  Lev.  73.  Cock  T.  Croii,  $.  C.  adjudged,.  13  Keb.  116.  pi.  24.  Cioffe  T.  Cork,  S.  C» 

a^jndged  for  the  plaintiff* 

Ta.  If  the  obligee  dies  intejlate^  and  admintflration  of  the  goods  of  S.  C,  cited 
the  obligee  is  committed  by  the  ordinary  to  the  obligor^  vet  this  does  ^h.  j.* 
not  extinguiih  the  debt,  but  the  debt  remains,  notwithftanding  this,  1  SauL3o6« 
Refolved.  8  Rep,  136,    Sir  John  Needham's  case.]'  S'attfif* 

£3.  If  obligee  makes  the  obligor  his  executor ^  tliis  is  a  releafc  and  -gj^fon  of 
cxtinguiihment  of  the  debt,    8  Rep.  136,   Sir  John  Neepiiam's  thedivcr- 
CASE-  PL  C,  184.  Woodward.]  ^"y  »^7« 

~  ^  an  executor 

obligor  and  an  admlniftrator  obligor  it,  becaufe  the  adminiftrator  is  made  by  a£t  of  law,  but  the  execu- 
tor i«  aiade  by  the  kGt  of  the  teftacor,  and  for  that  reaibn  it  is  no  extinguidiment ;  but  if  the  admini- 
Ihrator  having  no  alTets  pays  a  debt  of  the  inteftate  to  the  value  of  the  bond  with  his  own  money,  that 
will  beareleafej  though,  lie  faid,  he  did  not  know  that  it  had  been  adjudged  io^^m  a  debtor 
made  executor  ihall  not  extinguiih  his  debt,  but  the  hmt  fliall  be  taken  to  be  part  of  the  teftator's  per- 
fonaleftate.  Chan.  Rep.  138.  15  Car,  Aikwith  v.  Chamberlain.*— *Ibid.  Marg.  fays  it  fliall 
W  aSSat  [to  pay  other  debu]  and  sot  extin^— Toth,  1x5,  S,  C.  and  that  it  Iball  go  to  the 


[4.  V  feme  obligee  takes  obligor,  or  one  of  the  obligors j  to  baron.  A,  maket 
It  is  an  cxtinguiihment  of  die  debt.    8  Rep.  136.    Sir  John  *^^/^*b' 

NeEDHAM.  J  to  the  ufeof 

C— A.feale 
it;  A.,  B.,  and  C,  being  at  the  tiflae  of  fealSng  it  tt  one  place;  A.  pots  the  obligation  into  the  hands 
of  C,  and  fays  this  will  ferve ;  this  is  good  delivery ;  and  though  C.  afterwards  marries  A.  yet  the  obli* 
gatioA  remains,  and  is  neither  extinguiibed  nor  fofpended.  Adjudged  and  affirmed  in  error.  Jenk.  as-i. 
pi.  75. 

[5.  If  Jeme  executrix  of  the  obligee  takes  the  debtor  to  baron,  this  r**    ^-    ^ 
IS  not  any  releafe  in  law,  becaufe  that  flie  has  the  debt  en  auter  *  ^o*-  935- 
droit,  and  if  this  (hall  amount  to  a  releafe  in  law,  it  will  amount  *    _'    -^ 
to  a  devajlavity  *  which  is  a  tort,  which  the  law  will  not  fuffer.  jJdged*hac 
8  Rep.  136.   Sir  John  Needham's  case,  cites  Mich.  30  &  3  j  JEl.  by  the  in- 

B.  R.  adjudged.]  «-»'»„^^ 

not  extmguiAied  but  only  fufpended,  and  the  adioo  was  revived  againft  the  executors  of  the  hu/band,' 

Cro.  £.  114,  pi.  la.  Le,  Mich,  31  ft  32  Eliz.  6.  R.  Crofsman  v.  Read. ^Mo.  256.  pi.  36s, 

S.  C.  adjodged.        1     320.  pi.  448.  S.  C.  accordingly. Co.  Litt.  264.  b.  S.  P.  and  in 

Marg,  cites  S.  C— ~S.  P.  admitted  by  HoltCh.  J.  Ld.  Raym.  Rep.  510.  Hill.  1 1  W.  3.  for 
if  it  Aoold  be  an  extinguiihment  it  would  be  a  wrong  to  creditors,  and  amount  to  a  devaftavit,  which 
an  wEt  in  law  will  not  do,  and  cites  S.  C.  of  8  Rep.  136.  a.  And  things  (hall  be  cxtinguiHied  between 
the  parties  which  yet  fliali  remain  and  have  exigence  as  to  ftrangers  ;  as  if  a  tenant  for  life  grants  a  rent 
charge  and  then  furrenders  to  the  reverfioner,  or  if  a  man  who  has  a  rent  in  fee  acknowledges  a  ftatute 
and  then  releafes  to  the  tertenant  j  the  eftate  for  life  in  the  one  cafe  will  continue  as  to  th^  grantee  of  the 
-f  rent,  and  the  rent  in  the  other  cafe  as  to  the  conufte.  Where  a  man  is  indebted  and  marries 

with  the  executrix,  and  the  executrix  dies,  this  is  no  devaftavit ;  for  the  hulband  has  been  charged ; 
cited  by  Coke  to  have  been  adjudged,  Gouldib,  i&i.  in  pi,  1 17.  x.  r.44r  1 

[6.  If  A.  andB.  are  bound  in  an  ohVig'aXion  jointly  andfeverallj  t6  ^^^'  »•• 

C,  and  C,  makes  D,  the  wife  of  A.  his  executrix,  and  dies,  Z>.  ad-  ^I'^o.^g  . 
mimjlersy  and  after  A.  the  baron  of  D,  makes  D,  his  executrix,  and  pi.  1 1*74. 
dies,  lc2ying  fojfficient  ajfets  to  pay  the  debt,  and  after  2>.  dies^  and  ?•  c.  ad. 
E.  takes  adminijhation  of  the  goods  of  C.  the  obligee  unadminijlered,  BJrownlTfi, 
yet  be  cannot  have  any  adion  upon  the  obligation  againft  B.  s.  c.  ad. 
the  other  obligor,  becaufe  when  the  obligor  made  the  executrix  judged.-— 
of  the  obligee  his  executrix^  and  left  affcts^  the  debt  was  immedi-  p^  curilrm 

atelf  asaijaJ^td* 
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J®*  345*      ateh  fatisJUd  by  way  ofretmner^  and  then  by  confequcncc  no  new 
^    ^*  a^lion  may  be  had  for  this  debt.    Hob.  Rep.  between  Frybr 

AND  GiLDRipGEy    1 4.    adjudged.      Intratur  Hill,  ii  Jac.    B. 

Rot.  1990.] 
Hob.  116.         ^^^  If  A.promifes  B.  afime^  that  ifjbe  will  marry  him  be  vuill 
I.e.  ad-     /<wv^  her  worth  100/.  at  his  deathy  and  after  they  intennarry,  yet 
Judged         this  does  not  difcharge  the  promLTe  which  is  to  bie  performed  after 
againft  the    ^j^jg  j^  ended.    Hob.  Rep.  270.  between  Smith  and  Stafford.! 

opinion  or  r       ty  j 

Hobart.— Brownl.  18,  19.  S.  C.  held  accordingly  ^rj  three  jodge<  contra.— Koj»  2.6.  S.  C. 

lays,  that  judgment  was  ready  to  be  given  for  the  plaintifi^  but  it  was  compounded  la  court. S.  C. 

cited  Ld.  K^ym.  Rep.  521,  521.  and  agreed  thereto  j  though  otherwife  in  cafe  of  a  bond,  according 
to  Noy*s  report  of  the  (ame  calc. 

8.  A.  and  B»  were  indebted  to  C.  hy  contrary  and  C  accepts  ajta^ 
tute  of  A.  and  brought  debt  againjt  B.  It  was  ruled  that  the  ac- 
ceptance of  the  ftatute  was  an  extinguifliment  of  the  debt.  Litt. 
Rep.  1 7.  Hill.  2  Car.  C.  B.  cites  the  cafe  of  Baflet  v.  Wood. 

9.  If  I  enfeoff  J.  S.  with  a  provifo  contained  in  the  deed,  that  it 
Jhall  be  lawful  for  me  to  revoke  the  feoffment^  and  afterwards  I  levy 

a  fine  to  J,  $.  of  the  fame  landy  this  is  an  extingniQiment  of  the  power 
of  revocation;  by  Roll  Ch.  J.  Sty.  389*  Mich.  1653.  Bird  ▼• 
Chriftopher. 


(C)     In  what  Cafes  there  fhall  be  Extinguifliment 

by  Unity  of  Poffeffion. 

By  Aa  of  the  Party. 


[l  •    1 F  the  tenant  enfeoffs  the  brd  and  two  others y  this  doth  not 
^  tinguifli  the  feignioryy  for  this  fhall  be  revived  if  the  aii 


In  fach 

Kot  i*«t-  *  tinguifli  the  feigniorv^  for  this  fliall  be  revived  if  the  others 

tina  for      furvive.  7  H.  6.  3.] 

ever.     Per 

Rolf.    Br.  Extioguifiimenty  pi.  17.  cites  S.  C. 


Br.  Surren-        [2.  So  if  leffee  for  life  grants  his  eflate  to  leffor  and  two  othersy  (ad- 
dtes  s.  c!*  "^^tt^^g  ^^^  >t  is  J^ot  a  furrender  for  a  third  part,  as  Wiscot's  case, 

2  Rep.  is,)  if  the  others  furvivc  the  leflbr,  the  rent  fliall  be  revived, 

and  therefore  not  extinguiflied.  7  H.  (5.  2.  b.J 
S  Rep.  79.        j-j^  jf  ^^  ^ijg  has  common  appendant  purcbafes  the  landy  out  of 

which  it  iflues  in  feey  the  common  is  extin£i;  by  it.    7  H.  6.  3* 

18  £.  3.  30*  b.  24  £•  3. 25.  perWiLBY,  dubitatur  20  £.  3.    Ad- 

meafurement,  8.3 
C  44^  ]        [4*  See  5  Afl*.  8.  that  the  lord  may  have  common  in  his  own  wafia 

appendant  to  certain  land.] 

[5.  If  bcy  who  has  common  in  grofsy  pur  chafes  the  land  out  of 

which  it  ifi'ues,  the  common  is  extind.  7  H.  6.  3.] 

[6.  Shach  common  or  mutual  common,  in  regard  that  I  have 

common  in  your  ground  that  you  Ihall  have  in  my  land,  fliall  not 

be  extinguiflied  by  unity  of  poflefljon  for  the  neceflity  of  the  public 

good  to  ufe  without  inclofure*    P.  laja.  B.    per  Cur.    thb 

Bishop  or  London's  cas£«1 


.    [7.  IP  the  manor  of  S:  be  'within  the  purlieu  ^f  the  chad  of^D,  and  S.  C,  cite4 
after  the  king  comes  to  hoth^  this  unity  of  poflelfion  of  the  chace  and  ^^\  **^^ 
manor  fliall  not  extinguilh  the  liberty  of  hunting  in  S.  as  a  purlieu* 
D.  17  El.  327- 3.] 

[8.  Unity  of  poflcflton  of  the  land  to  which  a  way  is  appurtenant  *  Ow,  \^u 
bs  prefcripti$nj  and  of  the  land  aver  nvhich  the  way  is,  will  ex-  ^'  P'.fV 

V  *     ''r^       %  r  1  p    •     •  •  i«  ports  It  «• 

tinguiih  the  way  \  for  the  prelcnption  is  gone,  and  the  way  1$  be  adjud;. 

againft  common  right.    Hill.  4  Jac.   B.  R,    between  *  Jordan  «*  ag«'»oft 

AND  Atwood,  adjudged  per  three  juftices  againft  two.   Contra^  ^^ ''Jjl^' 

1 1 H,  7.  25.  b.  per  Vavafor.]  that  the 


way  was 

cot  excin^iuiMt 


[9.  Unity  of  pofleflion  of  a  mill  and  pool  to  which  a  way  is  ap-  \  Br.  Ex- 
pendant  with  the,  latid  over  which  the  way  is,  will  extinguifli  the  ^^°«"»*- 
way.    f  21  E.  3.  2.  b.    21  AiT.   pi.  i.  admitted.  19  £•  3.    Nui-  ""dtci 
fiance,  3.  admitted  (  for  there,  upon  partition  between  the  daugh-  s.  c.  and 
ters,  the  mill  and  way  were  afiigned  to  one,  and  this  was  as  a  new  ^^7^  ^^^*» 
grant.  Contra^  20  E.  '3.  Admeafurement,  8,  f  11  H.  4.  5.]  "*"* 


It  IS  a  new 


way. 
I  If  ooe  has  a  way  or  commoii  appendant  in  anodser^t  land,  and  purchafes  the  fame  land,  and  aft9 
^arts  with  the  land,  yet  the  way  or  common  it  extin^i  for  ever.     Br.  Extiogutihrneot,  pi.  ii.  cites 
11  H.  4«  5.  Fitah.  Ezlingoiihfflenty  pi.  4.  cites  S.  C. 

[10.  If  a.vj//  has  a  way  to  a  churchy  and  one  of  the  vill purchafes  ^— — ^— -^ 
the  land  out  of  which,  &c.  and  zfter  aliens  it,  yet  this  unity  does     ^^^'  936- 
not  extinguifli  his  way,  becaufe  it  is  a  thing  of  necejftty.  Hill.  4  Jac.  ^    »~  ^ 
B.  R.  agreed  in  Jordan  and  Atwood's  case. J 

[11.  If  the  cuftom  of  London  be,  that  where  two  tenements  are  adr 
joinings  and  the  one  has  a  gutter  running  by  the  tenement  of  the 
other,  that  he  cannot  flop  it^  unity  of  pofTcflion  doth  not  extinguifli 
this  cuflom,  but  thai  it  Ihall  be  revived  after  that  they  are  fevered ; 
for  the  cuftom  of  London  extends  to  all  gutters  which  are  in  the  latid 
9f  another^  and  fo  the  cuftom  is  revived,  11  H.  7.  25.  b.  HilL 
4  Jac.  B.  R.  agreed  in  Jordan  and  Atwood*s  case.] 

[l  2.  If  he  who  has  IVhite^acre  ought  to  inclofe  byprefcription  againfl  ^  ^^ 
Black-^cre,  unity  of  pofleflion  of  both  by  purchafe  doth  not  ex-  tina^^  *' 
tinguifli  this  prefctiption.   Pafch.  7  Jac.  B.  between  Ingram  and  it  is 
Bartlbt  5  per  three  juftices  againft  one.]  neceffity ; 


becau(e 


for  at  the 

beginniog  there  were  no  fences.  Per  Doderidge  J.     Lat.  154.  cites  ix  H.  7.  25.  and  4  Rep.     Ter« 
vingham^s  cafe;  and  22  £.  2.  Br.  ExtlnguiihmeQt,  aadD.  295.' 

$  [  447  ] 

[13.  If  there  hath  been  ufedy  time  out  of  mind,  is^c,  a  water-courfe  Jo-  H5« 
to  run  from  a  river  over  a  clofe  called  the  Hop-yard,  to  a  watering'  E^^^'^e'^V. 
place  for  the  viratenng  of  t.he  cattle  of  the  occupiers  of  a  rectory,  rcfoived  per 
and  for  other  necejfaries  of  the  faid  occupiers,  and  after  there  is  an  *<»^'  Cur. 
-unity  of  pofleflion  in  fee  of  the  place  from  which,  and  of  the  hop-  ter^^^urfc** 
ground  over  which,  and  of  the  reftory  and  watering-place  to  was  nn  ex- 
which,  in  king  H.8.and  after  by  him  fevered  again, this  $  watering-  t'na-i— 
place  fliall  he  revived,  becaufe  it  is  a  thing  of  neceffity,  and  dlfo  the  ^^^' 
nvater'^ourfe  is  natural.  Mich.  2  Car.  between  SuREYplaintiil^  and  which  ufei 
PiGOT  and  others  defendants,'  adjudged  upon  demurrer.]  ^®  ^*»*«  «• 

current 
irom  fych  a  place  to  fuch  a  place,  and  fo  to  the  piaiaUff 's  yard  19  fupply  a  pond  wkk  water  for  water- 
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ing  his  eattle»  i«  not  e<t3nd  by  onity  of  fofleflioo.     3  Bulf.  339.  Pafch.  t  Ctf.  B.  R.    Sotiy  t« 
Figgot.  Bccaufc  it  has  exiticnce  notwithftanding  the  unity.     Arg.  Lat.  153.  tites  i»  H.  7.  4« 

Anii  it  is  a  thiog  ditdnCt  from  tho  land,  aad  alfo  a  thiog  of  neceflitj^  is  iaii  H*  7.  the  cafii 
ef  a  gutter.    iVrg*  Lat.  153,  1544 

14*  A  rent  ifluing  6u£  of  lands  in  fee  was  gratdeito  tenant  iy  tie 
curtefy  in  fee  ;  it  ihall  not  be  taken  as  eztind,  but  the  rent  will 
go  to  his  heirsy  although  he  himfelf  could  not  have  it ;  Aig« 
Godb.  128.  cites  5  £•  3« 

15.  li  he  who  has  a  rent-charge  comes  to  the  land  hy  tort,  and  after 
renders  it  to  him  who  right  hasy  by  this  his  rent  is  extinguiflied  \ 
quaere.  Br.  Extinguiihrnent,  pi- 31-  cites  34  AfT.  15.  pctBelk^ 

l6«  Btit  if  the  other  recovers  the  land  againll  him  by  the  lavsj  the 
rent  is  revived.    Ibid. 

17*  Unity  of  pofleiHon  of  a  manor ,  which  is  within  the  ei^ique 
portSf  which  comes  to  the  king  as  ef  cheat  as  parcel  of  the  honour  of  £• 
and  the  king  grants  it  over,  this  is  no  extinguiffament  of  the  fran*' 
chife  ;  therefore  it  feems  that  xKi&goes  with  the  land,  and  not  with 
the  feigniory,  as  in  the  cafe  of  Glouceiler-fee.  Br.  Extinguifhmcnt^ 
pi.  9.  cites  49  E.  3.  24. 

1 8.  Annuity  by  a  prior  againft  a  parfon  of  a  church,'  and  counted 
hy  prefcription  s  it  is  a  good  plea  to  fay  that  A.  B.  was  feifed  of  the  ad* 
nxnvfon  tempore  H.  3.  and  gave  the  advowfon  to  the  predecejfir  of  the 
plaintiff  in  fee,  who  pur  chef ed  it  to  hold  in  proper  ufe,  fo  that  the  par- 
fonage  was  appropriated  in  fee,  for  the  unity  of  pofleflion  deter* 
mines  the  annuity.  Br.  Extlnguiihment,  pi.  36.  cites  2  H.  4*  19. 

19.  Where  lands  of  an  ahioty  charged  with  itthe^  come  to  lay  hands^ 
and  dfter  return  to  the  hands  of  the  aiboty  yet  it  ihall  be  difcharged  of 
the  tithes ;  per  Thirn ;  and  therefore  it  feems  that  he  ihall  pay  to 
the  tithe  again.  Br.  Extinguifbmenty  pi.  I2.  cites  11  H.  4.  34>35. 

20.  An  executory  to  whom  the  teflator  was  indebted,  may  pay  him* 
felf:  per  Hill;  but  Brook  fays,  the  law  feems  to  be  ^ntra  ,•  far  if 
he  adminifters  as  executor,  the  debt  is  determined.  Br.  Executor,  pi.  59. 
cites  12  H.  4. 21. 

21.  Proft  apprender  is  cxtinft  by  unity ;  Arg.  3  &uUL  339* 
cites  14  H.  4.  7. 

22.  In  aflife,  if  a  m%Ti  feifed  in  fee  grants  a  rent^charge  in  fee,  and 
gives  the  land  in  taily  and  the  tenant  in  tail  aliens  to  the  grantee  in 
fee,  and  he  aliens  to  another,  and  the  tenant  in  tail  has  iffue  and  dies, 

and  the  ifjue  brings  formedon  and  recovers,  and  the  grantee  di/lredns, 
and  the  ifTue  fays  that  he  purchafed  tfie  fame  land,  and  fo  extin* 
euifhed  his  rent,  the  grantee  ihall  ihew  how  after  this  the  ifiiie 
brought  formedon  and  rdcoveroL  this  ihall  not  aid  him  to  revive 
the  rent.     Br.  Extinguiilinient,  pi.  18.  cites  19  H.  6.  45. 

23.  If  a  man  has  warren  isi  other  land,  and  after  purehafes  the 
land,  the  warren  is  not  extin£t  -,  f6r  it  is  not  like  to  a  rent  or  coow 
mon.  Br.  Extinguifliment,  pL  5.  cites  35  H.  6.  56. 

24  •  In  debt  the  abbot  of  D.  granted  to  W*  S.  a  corody,  viz*  fo  much 
of  bread,  and  fo  of  the  refidue,  &c.  for  term  of  his  life,  facienJP 
talia  fervid  prout  7. 2V.  £3*  alu  ufua£  fuet^  facere,  and  after  the 
grantee  let  the  corody  again  to  an  abbot  for  ten  years,  rendering  3/.  per 
ann.  and  he  brought  debt  of  the  3/.  and  the  abbot  f aid  that,  the  grantee 
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did  not  do  the  fervice^  and  the  grantee  faid  that  he  is  mi  hound y  for  ly 

the  leafe  the  *  corody  is  fufpended ;  and  per  Catefby,  xixefervices  ought 

to  be  done  J  for  it  is  not  fufpended  by  thefecond  leafe y  or  it  is  in  cafe  of 

land  leafed  by  the  tenant  to  the  Urd ,-  for  there  he  cannot  difiruin  \  but 

in  this  cafe  thefervices  are  to  be  done  by  his  pcrfon,  by  reafon  of  the  grant 

of  the  corody y  therefore  he  fhall  do  the  flnites,  as  Well  during  the 

leafe  for  years  as  before,  for  it  is  in  effedt  a  grant  upon  comlition  j 

and  therefore,  if  he  does  not  do  the  ferviccs,  he  fhall  lofc  the  thing 

granted  }  contra  of  a  feigniory  in  land,  for  there  he  may  diftrain,  • 

but  here  he  has  no  other  remedy  for  the  nonfeafance,  but  to  retain 

for  the  condition.    Br.  Extinguiihment,  pi.  34.  cites  20  E.  4.  12* 

25.  A  man  leafed  land  for  years  \  xhtdejee  leafes  part  of  the  ttrm  to 
the  leffoTy  rendering  rent^  if  hi  after  furrenders  to  thefirfi  leffoTy  the 
rent  referved  upon  the  fecond  leaie  is  determined*  Br.  Extlnguilh* 
ment,  pi.  34.  cites  20  E.  4.  12.  per  Brian. 

26.  And  if  a  man  leafis  lands  to  one  for  ytarSy  rendering  rent^ 
the  lej/br  grants  the  rent  to  W.  S.  and  aftef  the  tenant  for  yedrs  fur* 
renders,  the  rent  is  not  extinft.  Ibid. 

27.  And  if  a  man  enfeoffs  me  upon  condition  to  tender  to  hint  10/. 
fuch  a  day,  and  after  /  leafe  it  to  him  for  years y  rendering  ccttain  renty 
and  at  the  day  I  do  not  pay  the  10/.  now  he  (hall  retain  the  land, 
and  the  rent  referred  .by  me  upon  the  leafe  is  determined  and 
cxtiu£l.     Br.  Extinguifhment,  in  pi.  34.  cites  20  E.  4.  18. 

28.  If  a  man  makes  me  hisfenvard  of  his  manor y  with  a  fie  of  ^L 
per  ann,  and  a  robey  and  after  I  grant  all  this  to  an  abbot  for  yedrsy 
rendering  rent ;   if  the  grantee  does  not  hold  the  courts,  he  Ihall  not      * 
have  the  rent  referved ,  quod  Curia  conceffit.     Bn  £xtingui{h» 
xncnt,  pi.  34.  cites  20  E.  4.  12.  per  Catefby. 

29.  If  three  coparceners  are  feifed  of  a  manor  in  fee,  to  which  a  ^^^'  *^* 
leet  or  law  day  is  appendant y  and'/A^  king  purchafes  two  parts  of  the   but^addsa  * 
fame  manor  with  the  appurtenances,  yet  the  court  leet  by  fuch  pur-  quaere  » to 
chafe  is  not  extin£t,  but  remains  ftill  appendant  to  the  third  part  Jf*®  *°  u?ft 
of  the  fame  manor  ;  and  this  was  the  opinion  of  the  juftices  of  the  kins 
C.  B.    Bendl.  20.  pi.  30.    Hill.  28  H.  8.    Anon,    cites  33  H.  6.  holds  the 
fol.p.  &15E.4.  fol.  5.  Trin.  6E.  3.  Fitzh.  Quare  Impedit,  40.  ^^^^ 

Trin,  28  H.  8.   Dier,  fol.  30.    p.  209.  coparcener, 

and  /he  hat 
aot  all  the  leet  in  her  by  reafon  of  the  alienation  aforefiid  made  by  her  two  iiftcn,  citei  Hillt  %%  H.  8. 

30.  Tythes  are  not  cxtinguiflied  by  unity  of  pofleffion,    Cro.  Lc«  *48.  S. 
E.  216.  pi.  13.  Hill.  33Eliz.  B.  R.  Wickham  (Bp.  of  Lincoln)  ^^IZI^ 
V.  Cooper.  v.  MiUer. 

3 1 .  A  farmer  of  the  king  of  a  capital  mefluagc  makes  a  conduit 
to  convey  the  water  to  his  houfe,  which  he  carries  acrofs  the  land 

•  of  a  copyholder  of  the  manor  5  after  the  king  grants  the  capital 
mefluagc  to  A.  with  the  appurtenances,  and  the  ,copyhold  was 
gtant^  to  another  perfon.  The  farmer,  to  amend  the  pipe,  breaks 
the  land  of  the  copyholder ;  adjudged  juftifiable,  becaufe  terra 
tranfit  cum  onere.  Mo.  644.  pK  889.  Trin*  43  £liz«  B.  R. 
Guy  V.  Brown. 

Vol.  XI.  K  k  3  a.  Commom 
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• 

By  the  CO-  j^.  Common  is  dcftroycd  by  unity  of  poflcffion.  Arg.  Poph.  i6d» 
chMdna^to  *^*^^'  ^*  ^®  ^^^  common.  4  Rep.  Terringham's  cafe.  Goldfb.  3. 
the  lord,       pL  6.    Abbot  of  Weftminftcr's  cafe. 

the  ancient 

common  it  estinA,  and  if  by  a  new  grant  he  grants  common  with  it,  it  is  a  new  and  not  the  aacicBt 

common^    Cio.  £•  79^.  pi.  40.  Mkh.  43  £lis.  C.  B.     Woriedge  v.  Kingfwell. 

Commoner  by  preTcrtption  takes  a  ieafe  of  the  land  out  of  which,  &c«  for  twenty  ycarSf  diit  does 
tiot  dtftroy  the  pfefcription»  becaufe  the  fufpenfion  is  only  to  the  po(Ie£iioa  and  not  to  the  right,  and  the 
Inheritance  of  the  common  (tiU  continues*    Co.  Litt.  114..  8.  .Common  appendant  and  liberty 

■to  convey  water,  to  avoid  nuifances,  and  fucb  things  of  neceffity,  no  nntty  can  ecttnguiih,  and  ikail 
pafs  as  appendant  Sc  quaii  incidents  to  their  princi^.  Mo.  644.  pi.  889*  Trin.  43  £Iis.  B.  R..  in 
cafe  of  Guy  ▼•  Brown— ——'Common  appendant  is  extind  by  unity,  per  Crew  Ch»  J.  3  BoUb  J^* 
n  cafe  of  Sury  ? •  Pigot,  cites  4  Rep.  38.     Tcrringham's  cafiu 

[  449  ]         33*  Things  which  have  their  original  out  ofland^  and  not  otbemmfe^ 

and  are  due  in  refpeB  of  the  land  onlyj  and  are  part  of  the  profits  of 

the  landy  are  always  extinsuiihed  by  unity  of  poflellion,  if  a  man 

has  an  eqtMl  efiate  in  both:  as  are  feigniory,  rent-charges,  com- 

mons^  ways,  &c.    But  things  not  ifluing  out  of  lands  as  part  of 

the  profits,  but  being  derived  otherwife,  and  due  in  another  refpeff^ 

though  they  be  taken  and  had  within  certain  lands,  are  not  ex* 

tlnguifhed  by  unity  of  pofTeflion,  as  warrens,  franchifes,  waife^ 

ftray,  wreck,  leet,  &c.  and  things  which  are  part  of  the  profits  of 

the  land,  and  payable  by  fuch  perfon  only  who  has  the  land,  yet 

if  they  commence  upon  any  perfonal  refpe£i,  and  not  in  refpdSl  of 

the  land,  and  fo  the  perfon  is  only  charged,  and  not  the  land, 

*      mre  not  extinguifhed  by  unity  of  pofTeflion,  as  annuities,  tythes, 

proxies,  &c.    Dav.  5,  6.  Trin.  a  Jac.  in  Scacc.  in  the  cafe  of 

Proxies* 

ch'  f '^'ii        3"^*  huhfure  is  deftroyed  by  unity#of  pofleflion,  becaufe  it  is  not 

lya/becaife  natural  as  a  water-courfe  IS  j  per  Whitlock  J.  Poph.  170,  P^ch. 

thepicfcrip-  2  Car.  B*  R*  in  cafe  of  Sury  v.  Pigot. 

tion  was 

gone,  citet  %  ]u*    Day  ▼.  Drake. It  is  eatingutlhtd  and  not  to  b«  levivad.  Aig.  3  Bolft.  399. 

Incaieof  Sury  v.  Pigot,  cites  39  Eiia.  Hanrington*s  carc.<— D.  25.  b.  pi.  19.  but  no  judgmoK. 
■  Adjudged  Vent.  97.  Bolus  ? .  Henftock.  Raym.  192.  Bolus  v.  HenAuck,  S.  C.  but  mm 

judgment..  ■  A  fence  is«  per  Dodcrhlge  J.  Lac.  1 544..... Arg.  3  Bulft.  339.  cites  36  EUs.  B.  &• 
Hemden  ir.  CiroBck. 

35.  Things  v^h  have  no  eniflttici  during  the  tmity  are  entingmfied 

hy  the  unity.    See  Lat.  153.   Trin.  a  Car.   in  cafe  of  Sury  t. 

Pigot. 

Noy,  t^.  in       36.  A.  has  zfiream  of  water^  which  runs  through  a  leaden (^  .- 

▼  jprot "^  if  B.  purchafe  the  land  where  the  pipe  is,  and  cuts  and  deftrop 

cites' it  as     i^>  the  water-eourfe  is  extinct,  becaufe  by  this  he  declares  his  in* 

tent  and  purpofe,  that  he  will  not  eajoy  them  together.    Per 

Doderidge.  Palm.  446.  Mich,  a  Car*  B.  R.  in  cale  of  Siiry  v* 

Pigot. 

Noy,  84.  37.  If  a  man  has  a  mill,  and  a  water-eourfe  to  it  over  lus  land* 

mA  fells  the  land^  the  water  (hall  not  be .  ftopped|  being  matter 
of  neceffity,  and  not  like  the  cafe  of  a  way,  tlunrefore  not  to 
be  extin£b  bj  unity,  becaufe  of  neceffity^  and  the  fame  hath  a  con- 
tinual  running ;  per  Doderidge  J.  3  Bulft,  340,  j^afdu  2  Car. 
B.  R.  in  cafe  of  Sury  v.  Pigot. 

38.  Thcf« 


Lady 

Brown*s 

cafe. 
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38-  There  is  a  difference  between  a  way^  and  a  common^  and  a 
Hjoater-courfe  ;  the  two  firft  begin  by  private  right,  by  prefcription 
by  affcnt,  and  may  be  cxtinft  by  unity,  becaufe  the  greater  benefit 
fiiall  drown  the  Icfs;  but  a  water-courfe  begins  only  ex  jure  na- 
turae, having  taken  this  courfe  naturally,  and  cannot -be  averted. 
Per  WhitlocI^  J.  3  Bulft.  340.  Pafch,  2  Car.  B.  R.  in  cafe  of 
§ury  V.  Piggot, 

39.  Way  is  extind  by  unity.     Arg.     3   Bulft.  339.     cites  Becaufe  It 
1 1  H.  4.  5. — ^and  not  to  be  revived.     Ibid,    cites  HiJl.  4  Jac.  ^  ^  ^' 
B.  R.  Jordan  v-  Atwood— Cited  D.  295.  Marg.  pi.  ig.—Pri.  !n^°hVu"„t 
vate  ways  are  extinft  by  unity,  but  not  ways  *  of  necejftty^  as  to  ^^^^  tbcw. 
the  church  or  market.    Per  Doderidge  J.  and  fays  that  Popham's  '°*^ "  *°"*' 
opinion  was  fo.    3  Bulft.  340.  Pafch.  2  Car.   B.R.    in  cafe  of  f/f.'~ 
Sury  V.  Piggot.  •  Or  to 

rfee,  tbere  being  nopther  way.  Cro.  J.  170.     Clerk  t.  Cogg.- 2  Sid.  39.  tii.  S.  P?    P«lkli 

▼.  W-Jitftid. A  croft  way  of  eafeis  extinguixhed  by  unity.     But  not  if  it  be  a  crofs  way  of  nc- 

cdKty.    Per  Doderidge  J.     Noy,  84.  in  cafe  of  Surry  v.  Piggot. 

[450  1 

40.  Warren  is  not  extinguiflied  by  unity  of  pofleflion,  becaufe  a  Pc«ufc  \l 
man  may  have  warren  in  his  own  foil.  Per  Whitlock  J.  Poph.  1 70.  .***  ****  "* 
Pafch.  2  Car.  B.  R.— And  becaufe  warren  and  tythes  are  things  I^bflTJId!" 
collateral  to  the  land*    Per  Crew  Ch.  J.  Ibid.  172.  ing  ibe  unii 

Lat.  153.  cites  35  H.  6.  55,  56.  11  H.  7.  25.  p.  si^.'b.'^lf'j. 

V 

41.  There  were  two  houfes,  and  the  one  prefcribcd  that  the  Cafe  for 
other  ihould  mend  the  gutter^  and  afterwards  they  come  to  the  ^pping  a 
hands  of  one  man,  and  then  he  aliens  one  of  them.    This  unity  'u ""  «. 
ihall  deftroy  the  mending  of  the  gutter.'  Arg.  Poph.  \66.  cites  wh^hwa- 
II  H.  7,  25. — It  was  argued  on  the  other  fide,  that. this  was  by  ^  <iefccnd- 
thc  cuftom  of  London.  Ibid. — ^Per  Whitlock  J.  the  gutter  was  not  ^\^'^  ^" 
extinguijbed only  bv  the  unity  of  poffeffion,  but  there  alfo  appeareth  ration^ 
in  the  cafe  that  Ui^pipes^werede/lroyed^  whereby  it  could  not  be  ***"^'« 

revived.    Ibid,  170. ^Per  Doderidge  J.  a  reafon  is  given  in  Swf,°^ 

the  cafe  of  1 1  H.  7.  25.  why  a  gutter  is  not  extinguiftied  by  yard,  and" 

unity  of  poffeffion.    adly,  Becaufe  it  is  a  matter  of  neceffity.  ^^^  ^^  *"** 

Ibid.  172, 173.  ?/'£;,. 

ci^ufe  he  lays  himielf  bi^t  in  pofleflion  of,  &c.  and  alleges  not  a  fci/Jn  in  fee  (as  he  ought  to  do)  in'thc 
^rfon  in  whom  he  prefcribes.  But  he  granted  it  would  have  been  good  if  he  had  laid  a  pofl*eflion  of 
the  gutter  j  but  this  he  does  not  neither,  fo  that  it  comes  witliin  neither  of  the  rules ;  judgment  was 
ftayed  till  moved  of  the  other  fide.  2  Show.  81.  pi.  66.  Mich.  31  Car.  2.  B.  R.  Fepyn  y.  Buftin. 

42.  A.  had  three  parcels  of  land,  and  there  was  a  private  way  ctit 
of  the  firjl  parcel  to  the  (ecotid^  and  ottt  of  the  two  Jirfl  parcels  to  the 
third  parcel.  J.  S.  purcbafed  all  thofe  parcels^  and  then  aliened  the 
two  firfl  to  J.  N.  The  jury  found  that  there  wcu  no  other  way  to 
come  at  the  land  not  aliened,  but  through  the  other  two  parcels.  This 
way  being  abfolutely  neceflary,  it  was  adjudged  per  tot.  Cur.  that 
the' way  continues,  and  is  not  deftroyed  by  the  unity.  2  Sid.  30. 
jMid  1 1 1.  Mich.  1658.  B.R.    Packer  v.Welhlead. 

43.  Where  an  unity  of  pofleffion  extinguifhcs  a prefcriptive  right, 
it  Is  requiCte  tliat  the  party  have  an  ejlate  in  the  lands  a  qua,  and  in 

K  k  a  the 


decla* 
was, 
was 
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the  lands  in  qua^  equal  in  duration^  quality,  and  all  other  drcum" 
Jlances  of  right.     Carth.  241.  Pafch.  4^.  &  M.  in  B.R«     The 
King  V.  the  Inhabitants  of  Hermitage. 

44.  It  was  admitted,  that  where  any  matter  oiinterejl  or  chargt 
fe  claimed  upon  men's  eftates,  as  rents,  commons,  &c.  fuch  arc 
always  extinguijbed  by  unity  of  pofleffion,  and  never  revived. 
4  Mod.  364.  Mich.  6  W.  &  M.  in  B.  R.  in  cafe  of  Peers  ▼. 
Lucy. 


(D)     Cuftoms. 

c 

I 

\ExttnguiJhcd  by  Unity  of  PoJfeJton.'\ 

By  unity  [i.  iF  a  cuftom  be  annexed  to  the  feigniory^  there  unity  of  pof- 
aH  wftoras"  fcflion  of  the  tenancy  and  feigniory  does  not  extinguifli  the 

and  fcrvices    Cuftom*       1 4  H.  4.  8.  J 
annexed  to 

I'eigniory  or  to  tbe  lord  are  extin^,  as  heriot  cuftom,  ancient  demefne,  fine  for  alienation  or  cvAom  t» 
be  bedle  to  the  lord,  or  to  collet  his  rents  and  the  like.  Cut  contra  of  cuftom  running  widb  the  land,  as 
gavel-kind,  Borough-Bnglifh  [pi.  6.  infra],  dowment  of  the  \vho>e  land,  and  the  like ;  for  this  mns  with 
the  land,  and  in  this  cafe  unity  of  poHcfTion  in  the  lord  and  f«ofrment  by  him  after  AaU  not  change  tbt 
cuftom  j  for  this  runs  to  a  number  and  throughout  the  whole  *  country  or  manor,  and  not  to  the  UL  at 
a  fingle  perfon,  as  In  the  other  cafes  before.     Br.  Avowry,    pi.  46.    cites  14  H*  4.  a.  '       Br.   £x- 

tinguifliment,   pi.  14.    cites  Br.  Cuftoms,  pi.  19.    cites  S.  C. — Fitzb.  Extinguidiment,  pi.  14* 

cites  S.  C— S.  P.    in  the  cafe    of  the  king  as  to  gavelkind  and   the  like,  which  rana 

with  the  land,  or  in  cafe  of  Ghiucefter  fee,  or  whe:e  the  cuftom  is,  that  he  that  is  felfed  of  a 
tenement  in  O.  for  40  weeks  ftiall  not  be  oufted  but  by  the  king*s  writ,  althongh  he  has  no  titlCy 
that  if  the  king  becomes  feifed  of  the  land,  yet  it  does  not  extinguifli  the  cuftom ;  but  where  the 
fri/ln  of  the  king  is  reverfed  by  judgment  in  parliament,  fo  that  his  feifin  is  defeated,  there  if  the 
cuftom  was  gone  before  and  the  land  at  the  common  law,  yet  now  the  cuftom  is  revi\ed  by  this  repeal, 
and  fo  it  was  adjudged.  Br.  Bxtinguiihment,  pi.  16.  cites  11  £.  3.  46.  ■  Br.  £nor,.pl.  65. 
citcsS.C. 

*C45I]  . 

Br.Avowry,        [2.  If  a  cuftom  be  that  every  tenant  of  an  honour  Jball  pay  a  fine 

S.'c.l-^  2^  fl//>fw/w«,  if  the  lord  purchases  a  tenancy ^  or  has  it  by  defcent  or 
Fitzh.  Ex-  efcheatf  and  after  aliens  it  again,  yet  the  cuftom  is  deftroyed  in  this 
tinguifli-      by  the  unity  of  poffeflion.     14  H.  4,  3.  adjudged.] 

cites  S.  C 

[3.  And  note  J  that  this  cujlom  is  particular j  for  though  it 
trenches  to  divers  tenants,  yet  of  the  part  of  the  lord  but  to  one. 
14  H.  4.  7.] 

[4.  But  if  a  cujlom  be  general  throughout  the  county,  there  unity 

of  pofTei&on  of  the  lord  doth  not  extinguifli  the  cuftom,  though  it 

be  annexed  to  the  feigniory.     14  H.  4.  7.] 

Br.  Cnf-  [  J.  But  if  a  cuftom  be  annexed  to  the  tenancy,  the  unity  of  pof- 

^tes'sl'  C?"  ^^^^^^  of  the  tenancy  and  feigniory  does  not  extinguiih  the  cuf- 

bV.  *    torn.     14  H.  4*  8.] 

Avowry,  pi. 

46.  cikcs  S*  C.   ■         Fitoh.  Extrngulftimeot,  pi.  14.  cites  S.  C. 

Br.  Cuf-  [6.  As  if  the  lord purchafes  land  in  gavelkind  or  Borough^En^tflf  ef 
c?to  s^  qJ  '*^  /tf«a/i/,  tliis  doth  not  extinguifli  the  cuftom,  bccaufc  it  is  an- 
Bt.       nexed  to  the  tenancy.     14  H.  4.  8.  11  H.  7.  25.  b.] 

Avowiy,  pi. 

^6.  citss  S.  C.     I   ■    FItih.  ExtiDguiflmoit,  pi.  i4..ctCis  S.  C. 

r?.  If 


C7«  If  Anfiifed  in  fee  of  a  houfey  ivhith  has  certain  lights  hj  pre^-  Hob.  131. 
fcrifftiony  and  3*  has  another  hoi/fe  next  adjoining  to  itj  and  B.  tor-^  i'jtJcVs'c* 
tioujlp  ereBs  a  JtruBure  upon  his  franktenethenty  which  over-hangs  *c«jrdin|i>'. 
the  houfe.  of  A.  and  thereby  ftops  his  lighTs^  and  after  B*purchafes 
in  fee  the  houfe  of  A.  and  after  grants  or  leafes  over  to  C.  the  houfe 
which  was  the  houfe  of  A,    C.  has  not  any  remedy  to   abate  this 
nuifance  ;  for  by  the   unity  of  pofleflion  the  prefcription  for  the 
lights  was  extinguifhed,  fo  that  C.  ought  to  take  it  in  fucn  plight  ^ 

as  it  was  at  the  time  of  the  grant  *  made  to  him ;  for  the  unitv  •  foJ.  937. 
purges  the  tort,  both  being  in  the  fame  hand,  who  might  do  with  ^  ^^y-  -^ 
it  at  his  pleafure.   Per  Cur.  Hobart's  Rep.  175.  between  Robins 
AND  Barnes.] 

[8-  SoitisifB.  after  pulls  down  his  hotkey  and  rebuilds  it  in  the  Hob.  131. 
fame  manner^/  it  washeforey  fo  that  he  doth  not  make  it  to  over-  J^'jJc'Tc* 
hang  more  than  it  did  o\  er-hang  at  the  time  of  the  grant  made  to  accordingly! 
C.     Hob.  Rep.  175.  agreed  per  Cur.] 

[9.  But  if  he  fTiakes  it  to  over-hang  more  than  heforey  a£tion  lies  Hob- 1  v 
for  €•  to  remedy  it,  for  it  is  a  new  tort.     Hob.  Rep.  175.  in  the  ^^'jac^.  s.c! 
faid  cafe  of  Robins  and  Barnes.]  accordingix. 

[10.  li  A,  feifed  of  a  houfe  in  fee y  in  which  he  has  lights  by  pre-  Hob.  131. 
fcriptionj  and  zittx  f4ir chafes  another  houfe  in  fee  next  adjoining y  and  ,-'|JJ,'s  C* 
after  grants  or  leafes  the  houfe  which  has  the  lights  to  C  the  pre-  accordinglf  * 

fcription  is  revivedy  for  this  is  but  an  eaftnent  running  f  with  the !*>»<*• 

houfe,  and  therefore  not  extindt  by  the  unity.     Hob.  Rep.  175*  ^.^Jj!?^*** 

dubitatur.]  noee»  there 

if  a  great 
difl^rence  between  intereftt  and  profit!,  as  rents,  commons,  ftc.  and  bare  eafements,  fuch  as  are  lights^ 
air,  gucters^  flillicidia,  and  the  like  j  for  though  while  tbey  arc  in  one  hand  they  may  be  flopped  or 
foredone,  bec^iufe  a /nan  cannot  be  faid  to  wrong  himfeif,  yet  If  they  be  divided,  things  of  that  natar^ 
(fti'I  in  b/mg^  do  revive,  becaufe  they  arc  of  no  lefs  ute  of  themfelves  in  one  hand  than  in  divers,  be- 
ing equally  (lebas  ftantibus  in  the  fame  ufe  and  occupation)  neceiTary  for  the  feveral  houfes  to  which 
they  hc'ong  \  but  clearly,  if  even  fuch  things  be  foredone  or  altered  while  they  are  in  one  hand,  and  fo 
bring  the  houies  be  again  divi.cd,  they  cannot  be  reftored  by  law^  but  moll  be  taken  as  they  were  at  the 
time  of  the  conveyance. 

.tC452] 

1 1 .  Two  have  tenements  adjoiningy  and  the  one  has  a  gutter  in  the 
other^s  landy  and  after  the  one  purchafes  bothy  and  after  he  aliens  the 
one  to  oncy  and  the  other  to  another y  the  gutter  is  revived,  notwith- 
ftanding  the  unity,  &c.  by  rcafon  that  it  is  very  neceflary  \  contra 
if  hey  who  had  bothy  had  broke  the  gutter.  Br.  Extinguifhment^ 
pi.  6q« 

(E)     Ads  in  Law. 

fi.   TF  lands  defcend  to  two  cotarcenerSy  out  of  which  one  has  a  ^^:}^^' 

*  rent-charge  illunig,    this   does   not   extinguilh   the   rent,  pj. ,  7.  cit^g 
but  only  fufpeuds  it ;    for  after   partition  it  (hall  be  revived,  s.  c. 

«M    1^    ^  T  Foritistbe 

of  both  parties.  S.  P.  Arg.  Hetl.  ^l% 

[2.  &  it  is  if  lands  defcend  to  two  coparceners,  whereof  one  And  after 
has  the  feignioryy  this  does  not  extinguilh  the  feigniory.  7  H.  6.  4.]  ?^i^u 
scviYC  for  the  portion*    6r*  Extinguiihment.  pU  2  7.  cites  S.  Cm  '■  ..And  if  in  fach  caft  the  father 
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has  one  acre  witfain  die  feigniory  oftbat  dati^hter,  md  another  acre  not  within  it,  aai  the  b*o  d«qSghtes( 
cncnr  and  make  partition,  and  this  laft  acre  is  allotted  to  the  other  filter  who  has  not  the  rcot  Of  fdg^ 
•ioryi  (here  the  rent  or  feigniory  is  revived  in  toto.    Ibid.  pi.  25.  cites  9  A(L  zz. 

[3.  If  the  me/ne  tahes  the  tenant  to  ivife^  this  does  not  eztingmih 
the  mefnalty,  but  only  fufpend.     7  H.  6.  3.  b.] 

[4.  But  if  the  mefne  and  tenant  intermarry,  and  htrve  tjp*^^  a»4 
*  the  mefnalty  and  tenancy  defcend  to  the  iffue^  this  cxtinguilhes  the 
mefnalty,  and  fhall  not  be  revived  after,  though  the  iffue  dies  with- 
out iffue,  by  which  the  mefnalty  ought  to  go  to  the  heirs  of  the 
part  of  the  father,  and  tenancy  to  the  heirs  6f  the  part  of  the 
mother,  for  this  was  not  intended  at  the  time  of  the  conjunAion 
of  the  eitates.     7  H.  6.  3.  b.  dubitatur.] 

5.  Lord  and  tenant ;  the  tenant  leafed  for  Rfty  remainder  over  itt 
fee^  and  he  in  remainder  dies  without  heir^  there  the  remainder  is 
fallen,  and  ihefeigniory  is  extinH  immediatehf  and  the  lord  (hall 
not  after  have  any  fervices  of  the  tenant  for  life,  who  was  his 
tenant  before ;  quod  nota  5  and  fo  fee  that  he  in  remainder  is 
tenant,  though  he  is  only  tenant  to  the  avowry,  which  fee  plainly 
in  Skriveker's  case,  15  £.  4.  13.  Br.  ExtinguiOunent,  pi.  3. 
cites  "J  H.  6.  I. 

(5.  If  executor,  who  has  a  leafe  for  years  by  his  teftator,  purchafei 
the  frankieneinent^  the  leafe  is  clearly  extioguiibed.  Br.  Surrender, 
pi.  52.  cites  4  £.  6. 
f  Mc-^  1  7.  Quale  jus,  where  a  man  purchafes  a  fee-farm,  &c.  of  an  ahhot^ 
viz.  certain  land,  rendering  to  the  abbot  and  to  his  fuccefirs  20/.  per 
annum,  there,  if  all  the  monks  die,  the  rent  is  extinct,  notwithftandmg 
others  are  newly  created  thejre ;  per  Newton  and  Paftou.  Br.  Ex- 
tinguilhment,  pi.  35.  cites  20  H.  6.  7,  8.  * 

8.  In  annuity,  tht  plaintiff  made  title  that  all  his  predecejfors  Hvere 
feifed  of  an  annuity  by  the  hands  of  one  A.  parfon  of  the  church  of  Dm 
and  all  his predeceffors,  time  out  oj  mind,  /&c.  tillfuch  a  year,  &c.  and 
for  the  annuity  arrear  he  brought  this  aElion.  The  defendant  faid, 
that  the  parfonage  is,  arid  has  b^en,  appropriate  to  the  priory  of  B*he^ 
fore  time  of  memory,  ivhich  is  the  abbey  of  Caen  in  Normandy,  ofid  thai 
E*  1*  feifed  their  poffefftons  for  war,  and  the  land  of  all  priors  aliens, 
nvhich  continued  till  king  H.  5.  and  anno  2  H.  $•  all  ibrfe  were  given 
to  the  ting  and  his  heirs,  and  king  JS,  4.  granted  this  parfonage  to  the 
dean  of  St.  Stephens,  and  to  his  fucceffors,  difcharged  as  it  'was  in  his 
bands,  and  the  other  demurred ;  and  if  the  parfonage  be  difcharged 
or  not,  is  the  que  (lion  \  or  if  the  annuity  be  extinR  by  reafon  of  the 
appropriation  ?  and  itfeems  in  a  mannor  by  tdl,  quod  non,  but  whether 
it  was  gone  by  the  poileflion  of  the  king,  and  by  the  a£l  of  par- 
liament which  gave  the  pofleffion  to  the  king  in  fee,  -or  be  revived 
by  the  gift  to  the  dean  in  fee  or  not,  &c.  and  by  the  beft  opinion 
it  is  not  determined,  butfufpended  during  the  poffejfion  of  the  Ung,  and 
is  now  revived;  for  the  perfon  of  the  parfon  was  charged  by  reafon  of 
the  parfonage,  and  not  the  land ;  and  though  the  kine  Cannot  be  a 
parfon,  yet  it  is  only  a  fufpenfion,  and  when  there  u  a  netopaffin 
made,  this  is  revived;  but  per  Vavafor,  the  gift  of  the  land  by-a£l 
of  parliament  difcharges  tne  annuity,  becaufe  every  one  is  party 
to  the  a^j  but  no  otlier  faid  fo  i  and  as  it  fecms  this  cannot  be, 

1 3  bccauTc 
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» 
becaufe  the  parfon  was  charged,  and  not  the  land ;  and  where  a 
parfon  ^as  annuity  of  the  vicar,  and  he  enters  into  the  vicarage, 
this  is  no  bar  in  writ  of  annuity,  [and>  cites]  lo  H.  5.  for  the 
parfon  is  charged,  and  not  the  foil,  and  fo  no  fufpenfion ;  and 
per  Frowike  J.  the  writ  of  annuity  lies  well,  and  the  annuity  ' 

is  not  determined ;    quaere.     Br*  Extinguifhment,  pL  22.    cites 
21  H.  7.  I. 

9.  And  per  Butler,  if  a  par/on  grants  an  annuity^  and  rejtgns^ 
and  after  the  patron  and  ordinary  confirms  it,  this  is  not  good ;  for 
It  was  determined  before  by  the  resignation.    Ibid. 

10.  And  per  Butler,  if  a  man  bad  had  common  in  this  land,  yet 
now  they  may  ufe  their  common  again,  notwithftanding  the  a£l 
of  parliament ;  quaere  in  manus  regis ;  for,  per  Kingfmill,  they 
are  not  out  of  pofieffion  by  office,  which  entitles  the  king  to  the 
land.     Ibid. 

5.  If  land,  out  of  which  rent  is  granted,  be  recovered  by  eigne  title^ 
all  the  rent  is  extin£t ;  but  if  a  dl/fre/s  for  the  fame  rent  be  limited 
on  other  land,  and  that  land  be  eviBed,  yet  all  the  rent  remain^. 
7  Rep.  24.  b.  cites  the  opinion  of  Finchden,  in  41  E.  3.  15.  and 
affirmed  it  for  good  law  in  Sot's  case.  Trin.  42  Eliz.  C.  B. 

12.  Note,  this  diffierence  was  taken  by  Saunders,  viz.  that  if  a 
leffee  for  years  as  executor  purchafes  the  rcverfum,  this  Jhall  extinguitb 
the  term,  becaufe  it  is  his  own  aA  ;  but  if  one  that  hath  a  rever/lon 
be  made  executor,  and  hath  a  term  that  way,  that  Jhall  not  be  an  ez- 
tinguiffiment,  becaufe  the  term  and  the  reverfion  are  conjoined  by  aB  in 
law.    Frcem.Rcp.  289.  pi.  338.  Hill.  1676.  Anon.  * 


(F)     What 'Thing  fhall  be  extina  by  a  Feoffment,  [4541 

or  other  A£t  of  the  Party. 


[ 


I.   TF  the  lord  enfeoffs  the  tenant  of  the  landjince  quia  emptores,  (ad- 
*  mitting  that  he  may,  but  quaere  how  he  can,  the  tenant 


being  in  poiTeffion,)  this extingui/hes  thefcigniory.  3  H.  6.  4 j.  b    ad- 
•  naitted,  17  E.  3.  32.  22  E.  3.  18.  b.  Curia.  39  E.  3.  20.  b»] 

[2.  If  the  lord  of  a  manor,  who  has  common  dejure  in  his  wajles^  •  Br.  Coai« 
aliens  the  wajles,   this  extinguiihcs  his  common.     18  £.3.  44.  «««'.  pi. 

-*  i8Aff.  pl.40  .         ,  tcT 

[3.  If  a  man  makes  feoffment  of  land,  in  which  he  has  a  common  ap» 

pendant,  this  extinguiflies  the  common  for  ever.   M.  9  J.  B.  R* 

per  Cur.  between  Catesby  and  Wilkinson.] 

[4.  If  A.  pojfejfed  of  a  term  for  years  de^fes  it  to  his  wife  for 

18  years,  andajter  to  B,  his  eldejl  fofi  for  life,  and  afier  to  the  etdejl 

^ue  male  of  B.for  life,  and  dies,  and  after  the  1 8  years  B.  enters^ 

and  is  poflcfled,  and  after  C.  his  eldejl  ijfue  male  is  bom,  and  after 

B»  makes  feoffment  in  fee  of  the  land,  and  dies,  this  fhall  not  deftroy 

the  eftatc  of  C.  he  being  bom  before  the  feoffment,  8  May  1638, 

14  of  king  Charles,  upon  a  reference  out  of  Chancery  to  juflice 

Jones,  Crook,  and  Berkley,  between  Cotton  and  Heath*    By 

the  faid  juilices  refolvcd;  and  fo  certified  accordingly  \  and  it  wat 

K  k  4  tlica 
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then  Cud  that  the  opinion  of  the  Ld«  Keeper  was  accordingly'* 
See  8  Rep.  96.  b.] 

5.  An  abbot f  having  occafion  to  go  beyond  fea,  made  J.  S.  bis 
*             procurator  to.  prefent  to  fuch  benefices  as  became  void  in  his  ab- 

fence.  J»  S.  prefeniedy  in  the  abbofs  name^  to  one  rf  his  own  benefices 
or  advowfons.  It  was  held,  that  the  right  of  his  own  advowfon 
did  not  pafs  ^  but  yet  it  is  an  ufurpation  of  the  abbot  to  that 
church;  Arg.  Godb.  319.  cites  17  £•  3.  60. 

6.  Lord  mefne  and  tenanty  the  tenant  holds  by  3//.  of  the  mefne^  and 
he  ox*er  the  lord  by  a  penny^  and  the  mcfne  dies  without  heir,  and 
the  tnefnalty  efcheats  to  the  lord;  by  this  the  feigniory  is  cxtinck  in 
the  mefnalty,  and  the  mefnalty  is  now  all  the  feigniory  which  the 
lord  has ;  and  therefore  now  he  who  was  lord  fliall  have  3d.  where 
he  (hould  have  but  a  penny  before.  Br.  Extinguifliment,  pL  39. 
cites  20  Aff.  29. 

7.  If  conufor  enfeoffs  the  conufee  after  execution,  this  extinguifhes 
the  execution,  notwithftanding  that  the  feoffment  be  upon  condition^ 
and  tlie  condition  is  brokeny  and  the  conufor  re-enters.  Br.  FeoS- 
mcnt  de  Tcrrca,  pi.  6.  cites  46  E.  3.  30. 

8»  Where  the  lord  releafes  part  of  hisferviceSf  yet  the  reft  re- 
mains, fo  that  a  man  cannot  plead  hors  de  fon  fee.  Br.  Avowry, 
pi.  46.  cites  14  H.  4f  2. 

9.  If  lordy  mefne  and  tenant  are,  and  the  lord  releafes  to  the  tenant 
(ill  hi{  right y  by  this  the  mefnalty  is  extin^  ;  for  the  mefne  has  not  the 
picfnalty  but  in  refpe^  of  the  charge  every  that  if  the  charge  over  be 
determined,  there  is  no  more  caufe  to  have  fervice  of  the  tenant 
paravaile,     Br.  Extinguifnment,  pi.  38.  cites  8  H.  6.  24. 

JO.  But  per  Librum  Little,  in  releafes,  if  there  was  a  furplus  of 
fervicey  tlie  mefne  (hall  have  it,  notwithftanding  the  releafe  as  a 
rent-feck.     Ibid, 
t  4SS  3        1 1 .  S(?  by  7  AfT.  pi.  2.  if  the  tenant  enfeoffs  the  hrdy  the  mefnalty 
is  determined.     Ibid. 

12.  Note,  the  king  may  exiingujjij  a  corody  by  a  grant  or  releafe  t9 
^n  abbof.     Br.  Extinguiihment,  pi.  42.  cites  8  H.  7.  1 2. 

13.  Butht  cannot  extinguifli  tenure y  by  reafon  of  his  preroga- 
tive ;  for  the  land  ought  to  be  held  of  fomebody.     Ibid. 

14.  Vt,\  Hufley,  if  the  baron  has  a  term  by  hisfeme,  and  makes  a 
feoffment  in  fee  upon  condiiiony  and  re-enters  for  the  condition  brokeny 

and  the  leffbr  enters y  and  the  baron  diesy  the  feme  (hall  not  have  the 
term)  fpr  the  baron  had  power  to  forfeit  it.  Br.  Extinguifh* 
ment,  59.  cites  11  H.  7.  25. 

15.  As  if  the  lord  grants  the  feigniory  to  the  diffeifor  of  his  tenant^ 
and  the  tenant  re-en tersy  yet  the  feigniory  is  extind.     Ibid. 

16.  If  a  man  leafes  to  one  for  10  ycars^  and  after  leafes  thefatjit 
land  to  another  for  20  yearsy  and  thcfrfi  leffee  purchafes  the  revetfion 
infecy  yet  tlie  firft  leafe  is  not  extinguifhed,  becaufe  the  fecond 
ieafe,  which  is  for  twenty  years,  is  mefne  between  the  firft  leafe 
and  thp  fee-(imple,  which  is  an  impediment  of  the  extinguiihent^ 
]3r.  Extinguifliment,  pi.  54.  per  Hales. 

1 7.  A  releafe  of  all  the  right  to  the  land  docs  not  extinguifli 
tjthesy  for  they  are  not  ifluing  out  of  the  land.  Cro.  E.  2 16.  pi.  13, 
Hill.  33  Eliz.  B,  R.  Wicldiam  Bp,  of  Lincoln  v,  Cooper. 

^8.  fe^men^ 
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18.  Feoffment  by  lejfee  is  an  extinguiihinent  rf  his  term;  per 
Poph.  Cro.  £•  3^2.  pi.  lo.  Pafch.  36Eliz.  B.  R.  in  cafe  of  Read 
and  Morpeth  v.  Errington,  alia§  Mirford  v.  Fcnwick, 

19.  If  one  executes  authority  fe  any  land  given  by  another^  he  So  of  fate 
does  not  extinguifh  his  own  intereji  in  it,  as  if  lelTec  for  year$  makes  ^g^^, 
livery  tls  attorney  of  the  leflbr.    Mo.  605.  PL835.  Hill.  42Eliz.  Arg.  GodK 
B.  R.    Diggs's  cafe.  So  of  land  fold  by  commiffioners  of  bankrupts^  319.— So 
where  one  has  right.    Godb.  Arg.  312,                                           ■  J^^tesfiroff- 

xnent  by  force  of  the  will,  he  pafTeth  nothing  of  his  own  right  but  only  as  executor.  Arg.  Godb.  307. 
Executor  cannot  make  feoifment,  bat  ought  to  make  a  fale,  and  the  vendee,  vis.  the  bargauwe^ 
is'in  without  livery  \  but  if  he  makes  livery  in  his  own  name,  then  he  gives  away  his  own  right.  Atf. 
Godb.  314.  cites  19  £.  3.  17.  a.  ■  If  attorney  gives  livery  in  the  name  of  his  maficTi  he  gives 
nothing  of  bis  own  right,  but  if  ia  hit  own  name,  it  is  ocberwife.  Arg.  Godb.  3 14.  cites  49  £.  3*  17*  s* 

20.  If  the  tenant  devifes  that  the  lord Jhall  fell  the  landj  and  the  lord 
fells  the  land,  yet  the  feigniory  remains.     Co.  Litt."52.  a. 

21.  LeJJeefor  life  makes  feoffment^  and  a  letter  of  attorney  to  leffor 
to  make  livery^  who  does  fo,  yet  he  Ihall  enter  for  xht  forfeiture. 
But  had  it  been  lejfee  for  years  that  had  made  fuch  feoffment,  it 
ihould  bind  the  lelfor ;  for  leflbr  cannot  make  livery  as  attorney 
to  lefiee  for  years,  becaufe  he  had  no  freehold  of  which  to  make 
livery  but  that  ^as  in  the  leflbr.    Co.  Litt.  52.  a. 

22.  Upon  the  (latute    1 3  Eli%,  4.  which  makes  lands  of  receivers 
Kahlefor  their  debtSy  if  the  kingfells,  the  right  of  the  accomptant 
paflcth,  but  not  the  king's  right.    Arg.  Godb.  319.  in  pi.  417^  * 
J'afch.  21  Jac.  in  the  Exchequer, 


(F.  2)     Avoided  or  prevented.     By  what  AQ.       C  45^] 

U  'T^HE  grantee  of  a  rent-charge  purchafed  parcel  of  the  landy  and 

'■'     the  grantor  granted  him  thaty  notwithjlanding  this  he  might 

di/lrain  in  the  refl  of  the  landy  and  that  the  grant  fhali  (land  in  force, 

'  ^nd  Finch,  held  that  it  was  good,  by  which  the  other  faid  that  he 

did  not  charge  by  th-  deed.  Br.  Charge,  pi.  48.  cites  46  E.  3.  32. 

2.  A.  makes  a  leafe  for  years  to  J.  S.   rendering  renty  and  then  aRo^.Rep, 
grants  the  revetfon  for  40  years  to  B,  and  C.  which  he  afterwards  ,^i  ^ Z'"* 
conveyed  to  them  and  their  heirs  by  bargain  and  fale,  and  covenanted  Farmer, 
to  levy  a  fne  accordingly,  to  make  them  tenants  to  the  pracipe^  to  T^'^o  ^A 
fufFer  a  common  recovery  to  another  ufe ;  the  bargain,  fine,  and 
recovery,  were  all  executed,  and  it  was  adjudged  that  they  made 
all  but  one  conveyance,  and  that  the  reverfion  was  not  deftroyed, 
and  by  confequence  the  rent  not  extingui/bed s  for  though  the  oar^ 
gainor  might  intend  to  deftroy  the  reverfion,  by  making  this  grant 
to  them  and  their  heirs,  yet  the  bargainees  could  never  have  fuch 
intentiony  and  though  they  were  now  feifed  to  another  ufe,  yet  by 
ihejlatute  of  ufes  their  former  right  is  faved,  which  they  had  to 
their  proper  ufe  ;  and  their  intention  being  only  to  make  a  tenant 
to  the  prxcipe,  the  ftatute^^i//  befo  conjtruedj  that  the  intent  of  the 
forties  Jball  Jiandn    Arg*  %  Mod*  234.   ia  c^fc  of  Addifon  v.  Sir 


John  Otway,  cites  2  Roll.  Rep.  245.  Mich.  20  Jac.  B.  R.  Far* 
towes  V.  Farmer. 

3.  ^,  conveyed  lands  to  B.  in  fee  ^  with  a  covenant  to  make  further 
i^urance  /  afterwards  B*  kafes  tg  A.  for  40  yearsy  and  uien  A^ 
makes  further  affurance  upon  requeft  $  this  bars  and  conveys  the 
Icafc  for  years,  uulefs  there,  were  fome  precedent  agreement  to 
the  contrary.  But  if  there  had  been  any  fuch  precedent  agree- 
ment, then  they  held  that  it  would  have  operated  only  in  confirma* 
ficn  ofui  corroboration  of  the  leafe,  and  would  not  have  deitroyed 
it.  Per  Hale  Ch.  B.  Hardr.  402.  Pafch.  1 7  Car.  2.  in  Scacc  cites 
it  as  one  Heale's  cafe. 


Foi.  93S.  {G)    Su§)enfion. 

[Of  Rent  or  Common  J\ 

[i.  tT  Jijor  for  years  tnter  into  part  of  the  landj  all  the  rent  is 
•*'  fufpended.  7  H.  6.  26.  Curia.] 
Hob.  rgo.  \2.  If  a  man  leafes  for  years,  rendering  rent,  and  lejie  leafes  ii 
s'c^boi  '^  another  at  wiUy  and  thcftfl  lejfor  at  the  rent^-daj  enters  int^ part 
si  P.*  dot!  rf  ^he  houfe  leafed  by  licence  of  the  leffee  at  voilly  yet  this  doth  not 
not  appear,  fufpend  his  rent.  This  was  adjudged  in  B.  between  DarreLi 
sTcrbuf  *  AOAiNST  ANDREWS  AND  CoPE.  And  P.  1 5  Ja.  B.  R.  this  was 
nothing  faid  af&rmed  and  admitted  per  Cur,  and  the  counfel  at  the  bar.] 

as  to  the 

lufpendiog  the  rent.  Brownl.  .69.  Dane)  ▼•  Andrews,  S.  C.  &  S.  P.  at  to  entry  iftco  pait^  hot 

pot  faid  to  be  by  licence,  hot  no  opinion  as  to  the  extingui/hment. 

See  pi.  2.         [3.  If  a  man  leafes  for  years  rendering  rent,  and.  the  lefiee 

notes  there,  '^^^ifes  it  to  another  at  will,  and  the  leflee  at.wiUlicenfes  the  firft 

C  457  ]    ^^flbr  to  enter  into  part  of  the  houfe,  and  the  leffor^  by  force  of 

his  licenccy  enters  and  continues  there  by  the  fpace  of  half  a  year^ 

.  during  which  time  the  rent^day  incurs  ;  yet  this  doth  not  fufpend 

his  rent,  for  the  leafe  at  will  is  not  determined  by  the  licence  to 

enter,  for  this  does  not  amount  to  a  leafe  for  half  a  year,  for  the 

licence  was  not  for  any  time  certain,  but  only  to  enter ;  and  after 

he  continued  there  by  virtue  of  this  licence,  by  permifjiony  for  the 

time  aforefaid.     This  was  adjudged   in  B.   between  Dorrez* 

AGAINST  Andrews  anp  Cope,  and  Pafch.  15  Ja.  B.   R.    this 

was  affirmed  and  adjudged  per  Cur.  P.  16  Ja.    B.  R.   in  a  new 

^Oiion  between  the  fame  parties,  this  was  adjudged  again  upon 

^  demurrer.] 

5«etit»  j-^  If  ^  commoner  inclofes  part  of  the  ivafle^  out  of  which  he  has 

^£.11)  pi.  1 1,  common  ifluing,  this  fufpends  his  common.  P.  i  Ja^  B.  adjudged 

12.  and  (F.  ia  BrADSHAW's  CASE*] 

Br.  Arrear-       j^  Jn  affife  a  man  leafed  land  for  lifsy  rendering  10/.  rent  per  ansu 

cftcVsl'c!'  The  rent  of  one  day  is  arrear^  and  the  lejfor  dQeifes  the  leffee^  and 

tpd  $.  P      after  another  day  paffesy  and  the  leffee  brought  afpfe  of  the  land^  and 

recovered^  and  the  le//or  brought  ajffe  of  the  rerit^  axKt  the  term  in^ 

Ofrrti 


'^cvrrei  ittritig  the  fit/in  rf  the  leffir  by  iigt^n  was  re^ou}yed  in  <I:i« 
toage8>  and  of  the  term  arrear  before  the  diieifin,  the  leflbr  reco- 
vered  it  in  damages ;  and  fo  fee  that  the  unity  rfpoffejjjim  hi  the  Umi 
does  not  extinguip}  the  rent  which  nvas  due  before  the  dijpifin  ;  quod 
nota*     Br.  Extinguifhment,  pi.  24.  citesi  8  AflT.  3  7. 

6.  AJJife  of  common  of  pafiurcy  the  tenata  pleaded  that  in  tie  time 
ef  E.  2,  the  one  land  and  the  other  were  in  thefelfm  ofW.  andfo  by 
unity  the  common  is  extinH  ;  the  other /aid  that  the  landy  to  which  he 
flaimed  to  be  appendant ^  is  ancient  landy  to  which  common  has  been  ap^ 
pendant  J  time  out  of  mind,  and  therefore  the  aflife  awarded.  Bn 
Extinguiihment,  pi.  27.  cites  14  AfT.  21.  &  concordat  15  Aff.  «• 
It.  North.  But  Brook  fays  that  it  is  againft  law^  and  diat  the 
unity  is  extinguifhtnent  fot  ever. 

7.  If  leflbr  does  any  thing  that  amounts  to  an  entry,  though  he 
depart  prefently,  yet  the  poifeffion  is  in  him  fufficient  to  fufpend  the 
rent,  and  he  ihail  be  faid  extraienere  the  lefTee)  until  the  lefiee  has 
done  an  a£t  that  amounts  to  a  re-entry.  Le.  no.  pi.  149.  Pafchi 
30  Eliz.  C.  B.     Cibel  v.  Hills. 

8.  In  debt  for  rent,  referved  on  a  kafe  of  a  warren  of  conies  :  the 
defendant  pleaded  that  the  plaintiff  had  plowed  a  field  parcel  of  tie 
vjarren,  by  which  the  conies  had  not  fufficient  pa/lure ;  but  the 
Court  (abfente  Anderfon)  held  it  iio  plea ;  for  it  is  not  a  rent, 
tut  a  feigniory  [funi]  in  grofs,  due  by  reafon  of  the  contrad,  by 
which  the  entry  or  ufer  of  that  part  is  not  any  fufpenfion.  Noy,  6om 
37  Eliz.  Anon. 

9.  In  debt  on  a  demife  for  rent,  the  defendant  pleaded  that  before  Comb.  )So« 
the  rent  due  the  plaintiff  did  enter  upon  him,  but  did  not  fay  that  he  ^'^'^  ^ 
did  expel  or  hold  him  out,  and  fo  iflue  was  taken  upon  non  intravit,  |]  c,  cite? 
znd  found  fir  the  defendant,  and  judgment  given  fpf  him;  for  by  Holt  Ch, 
though  the  plea  in  bar  was  infufficient,  yet  the  verdi^  was  full  to  t  ^Sf 
the  iflue.  Hob.  326,  pi.  396.  Trin^  I7jac.  Rot.  862.    Reynolds  cafe  to  be 

V.  Buckle.  mifprinted; 

for  the  entry 
IS  no  bar.  Expulfion  makes  the  firft  part  of  the  bar,  and  holding  out  the  reft.  The  book  fafi,  it  wa« 
found  for  the  defendant,  which  could  not  be,  the  judge  muft  4ite€t  the  jury  otherwtfe. 

10.  Entry  and  taking  poflfeffion  by  command  of  leffir  does  not  fuf^ 
pend  the  rent ;  but  if  he  commands  to  eje^  kffee,  this  (ufpends  the 
tent.  Palm.  150.  Mich.  i8jac.  B.  R.   Heydon  v.  Gkidfale. 

T  I.  Taking  away  apenthoufe,  fixed  to  the  premifes,  is  a  trefpaft^ 
but  no  fufpenfion.  2  Jo.  148.  Pafch.  33  Car.  2.  B,  R.  Roper 
T.  Loyd. 

(H)     What  A€t  will  make  a  Sufpenfion.  C  458  ] 

[Of  Part  or  of  the  wboleJ] 

*][i«     j4  Rent  fervice  cannot  be  fufpended  in  pairt  by  the  aBofthe  %\fM*  hj* 
■"  party,  and  in  ^fle  for  the  other  part.    Co.  Litt.  1 84.  b.]       '^'^^yl 

Twiidco  J.  faidy  that  what  is  faid  by  Cook,  that  rent  fervice  cannot  be  fafpoided  in  part,  and  in  eilc  I«i 
part,  U  witiiout  icafiui  ud  auUiority .   ■■■      '9  Rep.  1 34.  b« 

[2.  If 


458  (ZErttnguiQiment 

Affife  of  a  [2.  If  the  land^  out  of  wbkb  the  rent  iffues^  defcenis  to  the  pontes 
fcHM  o?***  ^f  ^*'  '"^"^  '^^^  another  as  coparceners^  till  partition,  the  rent  is  {uf- 
foor acres      pended  as  to  thedtftrefs.  34  AiH  15.] 

of  land  has 

liTiie  a  fi>n  and  a  daughter  hj  one  venter,  and  two  daughters  by  another  venter,  and  granted  100 1.  oat 
of  hii  land  to  his  fon  in  ftty  the  fon  died  without  iflue  in  the  life  of  his  father ;  the  father  died  ;  the 
land  defoended  to  the  three  daughters ;  and  becaufe  the  intire  rent  defoendcd  to  the  eldeft  daughter  who 
is  of  the  whole  blood  to  her  brother,  therefore  it  is  not  extinA  but  for  the  portion  j  ^uod  aou,  per  award 
by  adTice  of  all  the  juftiees.     Br.  Extinguilhment,  pl>  31-  cites  S.  C. 

Cro,  Jac.  [3.  If  tenant  in  tally  the  remainder  in  tail  are,  and  tenant  in 

IT  C.^w**  ^^  grant  a  rent  in  fee  to  him  in  renunnder^  this  is  not  any  fuf- 
aotaaaix  penfion  of  the  rent,  inafmuch  as  it  ifTues  out  of  the  frankteoe- 
9.  P-  ment.    Mich.  15  Ja.  B.  R.  between  Button  and  Ingham,  ad- 

judged per  tot.  Cur*  and  that  it  may  be  granted  over  by  him  in 
remainder.] 
Cro.  J.527.       [4.  &  if  tenant  in  tail,  the  remainder  in  tail  are,  and  he  in 
pi.  2.  S.  C.   remainder  purchafes  a  rent  in  fee  of  J.  S,   who  had  it  before  thtfe 
adK sip.'    eflates  created^  yet  this  does  not  make  any  fufpcnCon,  becaufe  that 
he  had  nothing  in  the  franktenement.    Mich.  15  Ja.  B.R.  ia 
Button  and  Ingham's  case  ;  per  Houghton. J 
S.  P.  Botif       £5.  If  lord  and,  tenant  are  of  three  acres  by  31/.  rent^  and  the 
thetmant     tenant  leafes  one  acre  to  the  lord  for  near s^  this  fufpends  the  feisiiiorr 

enfeoffs  the     .        ,         •',1         r       ^1.     r  •       •  i_  ^*    rv   •  ^     i  *         ' 

lord  in  fee  ^^  ^he  whole ;  for  the  feigniory  may  be  extmtt  m  part,  but  not 
of  one  acre,   fufpcndcd  in  part,  but  for  the  whole.     Br.  ExtinguiOiment,  48. 

thefcignio.     Co.Litt.  148.  b.] 

ly  IS  extindt  ^  -• 

lor  the  third  part,  and  remains  for  the  other  two  parts.     Br.  Extinguiflunent,  cites  3%  H.  g.-^-See 

Vaat.  9x7.  contra.    9  Rep.  135. 

[6.  So  if  the  tenant  leafes  for  lifey  or  gives  in  tail  to  tie  lord^  part 
of  the  land,  this  fufpends  all  the  feigniory.  Co.  Litt.  148.  b.J 
Cro.  J.  424,  ^ly.  If  a  iMLXi  fetfed' in  fee  leafes  for  yearsy  referving  a  rent,  and 
Sjodgcd.-^  ^fi^  acknowledges  a  Jiatute  to  J.  5.  and  another  ftatute  to  J.  D. 
See  tit.  Sta-  and  then  grants  the  reverfionfor  years  to  J,  S.  and  lejfee  attorns ; 
^J^(L\  ^^^^  fufpends  the  ftatute  of  J.  S.  by  the  acceptance  of  the  leafe  of 
pi,  ,,  and  '^^  reverjiony  as  long  as  the  leafe  (hall  continue,  though  he  grafts 
the  notes  the  leafe  over  to  another.  P.  16  Ja.  B.  R.  between  Sir  J.  Har« 
there.  RiNGTON  AND  Garroway,  adjudged.   Tr.  i5Ja.   B.R,   fame 

cafe  adjudged.] 
^  .  *-  '»       [8.  If  a  parfon  leafes  his  reBory  to  another,  referving  rent,  and 
V    -^^^[j  ^^^'^^  ^^^^^  '^'  tythes  due,  fcilicet,  laB[ibs,  wQol,  and  corn,  this 
doth  not  fufpend  his  rent,  for  this  doth  ifiiie  out  of  -  the  tythes* 
[459]    a8E.  3.94.] 

4Le.  ii6,  [p.  If  a  man  leafe  land  for  twenty^ne  years  referving  rent  upon 
Kawlms  T.  ^^^^^^^/^  lo  re-enter  for  non-payment^  and  after  le/pfe  makes  leafe  for  fix 
Somerford.  yarSy  to  commence  two  years  after  ;  this  future  intereft  made  to  the 
Mich.  30  firfl  lejfor  (hall  not  fufpend  his  rent  or  condition  in  the  mean  time, 
the*s.  c.  *  ^^^  ^^^  ^^  upon  demand  of  the  rent  and  nonpayment  of  it  may 
Mjadged      enter  for  the  condition  broken.     4  Rep.  C2.     Rawlins's  case.1 

that  by  the  * 

leafe  in  foturo  the  leafe  was  not  fufpended.  ■Jenk.  154.  pi.  46.  S.  C«     During  the  tvoTcan 

the  kilee  nukc«  default  of  payment  of  the  rent,  the  condition  is  not  fufpended,  but  that  the  firft  lef- 
for  may  cater  «nd  ^void  the  demife  aa4  the  le  dcmiie }  for  the  fufpeaiioD  of  the  «ondiuoa  atifes  by  a  pre« 

(lit 


CjrtfnguiQiment.  459 

feat  intereft  ptfled  by  the  le/Tee  to  the  leflbr,  fo  that  the  leflee  ought  to  hiit  profit  oC  it*    So  adjudged 
and  alfirmed  in  error.  S.  C.  cited  per  Hale  Ch.  J.  Pollex.  68. 

f  zo.  If  a  man  mzkcs fiafinent  in  fee  upon  a  collatiral  condition^ 
and  after  tiit  feoffee  re-demifes  the  land  to  the  feoffor ^  and  then  the  con^ 
dttton  is  performed  ;  in  this  cafe  the  re-demife  was  no  fufpenfion  of 
the  condition,  and  therefore  no  impediment  but  that  the  feoffor 
fiiall  take  advantage  of  the  condition,  and  by  this  deflroy  the  term 
ivhich  he  himfelf  has  accepted,  i  Rep.  97.  Shelly's  case,  174. 
Digge's  case.  4  Rep.  53.  Rawlins's  case.] 

II*  Tenant  luho  holds  of  the  king  in  chief  holds  of  other  lords  other 
lands  and  dies^  his  heir  within  age,  the  king  feifed  the  ward,  the 
fcigniory  is  not  properly  fufpended  *,  for  the  other  lords  may  have 
petition  for  their  rents  to  the  king,  and  {hall  have  their  releafes. 
Br*  Extinguifliment,  pL  44*  cites  29  AfT*  5.  and  Petition  in 
Fitzh*  5. 

12.  Where  there  zrefeveraljointenants  or  coparceners  who  hold  by 
fmt^  zni.  the  part  of  the  one  comes  to  the  lord  hy  pixrchzk  or  other- 
wife,  the  ncholefuit  is  exiinguifijed :  for  he  cannot  be  contributory 
to  his  companions  for  his  own  fuit*     Br*  Extinguiihment,  pi*  6* 
cites  40  E.  3.  40* 

13.  Where  a  man  has  a  ketj  and  the  iingfeifes  certain  lands  vjith^ 
in  the  precinR  of  the  leet,  there  the  leet  \%  fufpended  for  this  parcel 
during  the  feiftn  of  the  king  during  this  time.     Br.  Extinguiihment,      • 
pi.  8.  cites  47  E.  3.  12,  13. 

14.  A.  leafed  to  B.  for  20  years  two  acres  of  land  rendering 
rent,  with  condition  of  re-entry.  B.  leafed  one  of  the  acres  to 
C.  for  10  years,  and-  after  granted  the  reveriion  of  the  faid  term 
in  the  faid  acre  to  A.  Per  Cur.  this  is  no  prefcnt  fufpenfion  of 
the  faid  condition,  becaufe  there  is  not  any  poffefjion^  3  Le.  221. 
pi.  294.  Pafch*  3oEliz.  in  the  Exchequer,  Brightman's  cafe. 

15.  In  cafe  of  rentfervice^  if  the  lord purchafe  part  of  the  tc- 
.  nancy  in  fee,  part  is  extinft  aitd  in  efle  for  the  refidue.  9  Rep*  135.3. 

J^ich.  9  Jac.  in  the  court  of  wards,  in  Afcough's  cafe. 

16.  Remainder  in  tail  or  for  life  expectant  oneflate  for  life  or 
in  tail,  (hall  never  fufpend  a  mefnaltyy  feigniory^  rent,  faV*  But 
if  mefne  grants  his  mefnalty  for  life  or  in  tail,  the  remainder  to 
tenant  paravail  in  fee,  there  the  mefnalty  is  extin£l,  becaufe  he  has 
as  high  eftate  in  the  mefnalty  as  he  had  in  thetenancy.  9  Rep.  1 34*b. 
Mich.  9  Jac.  in  the  court  of  wards,  in  Afcough's  cafe. 

17.  Difiurbance  and  inchfure  of  common  is  no  fufpenfion  of  rent ; 
refolved.  Palm.  392.  Mich.  21  Jac.  B.  R.  Sanderfon  v.  Harri- 
fon. 

18.  A.  having  two  honfes  ivith  a  long  balcony  going  out  of  both,  lets 
otte  to  B.  generally,  ^without  mention  of  the  balcony,  Tind  after  lets  the 
other  to  C,  with  the  balcony  thereunto  belonging.  Afterwards  the  lef- 
for  divided  the  balcony  unequally,  viz.  more  to  the  laft  houfc 
than  to  the  firft,  after  which  B.  the  firft  leflee  pays  rent  5  but  rent 
being  afterwards  arrear,  the  IclTor  brings  debt,  and  B.  pleads  the 

entry  of  the  leflbr  into  his  balcony,  and  making  fuch  partition  in    r  ^g^  i 
fufpenfion  j  and  it  was  conceived  that  this  partition  was  no  fuf- 
penfion. 


4^<^  OBltittfftttQmieitt 

pcn^n,  beeatife  it  was  not  exprefsly  let,  and  fo  was  nerer  Mt  of 
leflbr's  poflef&on,  being  never  divided.  3Keb.  520.  pi*  87.  Triow 
27  Car.  2p  B.  R.    An<m. 


(I)    Sufpenfion  by  AGt  in  Law. 

[!•  iF  guardian  in  chivalry  ^^1^/  into  tie  land  of  his  npard  vntiin 

*-  age,  by  this  iiic/eiptiory  is  fufpended,  but  if  thcfime  of  tie 

tenant  be  after  endowed  of  mc  third  part  of  the  land^  now  ihe  flutt 

pay  to  the  lorJ  the  third  part  of  the  rent.    Co.  Litt.  148.  i.] 

Set  (H),  pL       [2.  So  if  the  tenant  gives  part  of  the  tenancy  to  tie  fatter  of  the 

die^of     '^^  '^  ^^^^^  ^^^  ^^  mt  father  dies,  and  this  depends  to  the  lord,  in 

the  party      this  cafc  by  a£t  in  law  the  feignicrj^  is  fufpended  in  part^  and  in  t& 

it  cannot  be  for  part.    Co.  Litt.  148.  i.l 

fufpended  * 

in  part|  but  my  be^ei^iid  in  p«t* 

£3.  Tbefam€  law  is  rfa  rent  charge.    Co.  Litt.  I48.3 

(K)    Sufpeiifiofu 
By  the  Ad  oi  God,  Enemks,  &c» 


Sty.47.Pa-  ^j^  Y?  K.  leafe  land  to  "R.  for  years  rendering 

lanfc^  S.'  C  ^^^'^  arrear  the  enemies  of  the  king  and  r    '         * 


rent,  andj«^l!&f 

lane,  S.  C  "^   ^^^^  arrear  iiic  enemies  ux  uic  King  ana  realm  enter  UltO  the 

Koli  Ch.  y  realm,  and  enter  into  thepoffeffion  rfthe  land  and  ejeB  the  leffee,  and 
Sfald"  ^^^  continues  till  after  the  rent-day  is  paft,  yet  this,  does  not  fufpend 
havinx  the  rent,  becaufe  it  becomes  due  by  an  exprefs  agreement  between 
jaeaded  that  leiTor  and  leflee,  and  not  by  aSt  in  law  /  for  an  a&on  of  covenant 
It  wai  hof-    ijgg  ajrainft  leffee  for  nonpayment  of  the  rent  upon  the  refervation. 

tilit  exerci*        t  .  r   •  i*  t^  t     »*        • 

tus  was  not  VAich  IS  an  agreement  between  them,  and  there  is  no  more  rea- 

good,  but  fon  that  the  leilbr  (hall  fuftain  the  damage  by  the  enemies  thas 

AouhThave  ^^  leflcc,  inafmuch  as  the  leflee  has  full  power  of  the  land  dur- 

pleaded  chat  ing  the  term,  and  by  his  own  contraA  is  to  pay  the  rent  upon  all 

the  army  perils.    Mich.  23  Car.  B.  R.  between  Padine  and  Jane  adjudg- 

lodm^*  ed  upon  a  demurrer  in  two  cafes.    Intratur  HilL  22  Car.  Rot. 

known^for  1178  and  X179.] 

the  hoftilii 

cscrdttts  maket  not  the  plea  nnoie  certain  than  before,  and  that  if  the  tenant  for  years  covenanla  to  pay 
the  rent,  tfaoufh  the  lanes  leafed  to  him  be  furrounded  with  water,  yet  he  is  cha^pable  with  the  reaCt 
and^much  OMMre  hei^}  and  judgment  for  the  plaintiff.  ■■  All.  s6.  S.  C.  adjudged  for  the  phuA- 
tlff ;  and  the  Couit  took  a  difference  whtre  the  law  creates  a  duty  or  charge,  and  the  party  is  diCahled 
to  perform  U  without  any  default  in  him,  and  has  no  remedy  over,  there  the  law  will  evcufe  him ;  as 
3a  cafe  of  wafte,  if  a  hoiife  be  dcftroyed  by  tempeft  or  by  enemies  the  leffee  is  excnfed.  And  itlblved, 
that  tftottgh  the  fdkole  army  had  been  alien  encsiies,  yet  the  defoadaot  o«gjht  to  pay  hti  lent. 
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(L)     Sufpenfion  of  Perfonal  Things. 

1^1,  VF  the  obligee  covenants  with  the  obligor ^  who  is  bound  to  per-  AnJ.  ^o^^ 
*  form  covenants,  not  to  molefi  or  fue  him  before  fuch  a  day^  PI.316.S.C. 
this  is  not  any  fufpenfion  of  the  debt,  for  the  proper  Icnfe  of  the  corSfng^r* 
vords  is  to  have  covenant  upon  it  if  he  fue  him  before  the  day,  — Cn».£'' 
and  not  to  make  this  a  releafe.     Mich«  37  £Iiz«  B.  per  Cur.  35**pi-7- 
between  Dowse  and  Jeffreys.]  ftrici^s/cT 

adjudge^  accordingly ;  bat  if  it  had  been  a  coTenant  that  he  wodd  not  fue  it  at  all,  peradveotvie  it 
tcight  enure  as  a  releale,  and  to  be  pleaded  in  bar,  but  not  hece  |  for  it  oerer  waa  the  intent  of  the 
parties  to  make  it  a  releafe. 

[2.  If  the  obligee  grants  to  the  obligor  that  hejball  not  btjued  5'-  Barre, 
nor  vexed  upon  the/aid  obligation  before  fuch  a  day^  and  if  he  is^  ^'  ^'  ^'"* 
that  then  hejhall  plead  the  faid  grant  as  an  acquittance^  and  that  the  Br.  Defea- 
Jaid  obligation  Jhall  be  void  and  of  no  eflFcft ;  this  is  a  fufpenfion  ^*'*«f  P** 
of  the  obligation,  and  fo  by  confequence  a  releafe,  for  •  this  ^    '      • 
is   a   grant,    and   that   he   fhall   plead   it    as    an   acquittance.  .    ^^94^^ 
21  H.  7.  23.  b.  30.]  ,5.  cites 

s.  c.-..-. 

Br*  Grants,  pi.  58.   cites  S.  C.  ■  Br,  Defeafance,   pi.  i6«   cites  S.  C»  ■        ■■    S.  C.  cited 

Show.  46 


(M)     A  Perfonal  Thing  once  fufpended  fliall  be 

extinct* 

£1.   JF  a  perfonal  thing  be  fufpended  by  an  a^  in  law  it  (hall  not 
-*•  be  any  extinguiftiment.} 
[2..  \i%feme  executrix  of  the  debtee  takes  the  obligor  to  baron,  and  Batlfoifi- 
after  the  baron  dies,  this  fufpenfion  is  not  any  extinguiihment  be-  Jy.  ^*^^^ 
caufe    it  was   by  an   ad   in  law  and  in   auter  droit.     Mich,  baron  it  U 
30  8c  31  £liz.  cit^s  Sir  John  Needham's  case.    8  Rep.  13^.  tnextb- 

It  is  no  releafe  of  the  debt  becaufe  it  would  be  a  devaftavit;  per  Gould  J.     12  Mod.  too. 
•  ■  There  are  divers  rights  in  fuch  cafe }  per  Holt  Ch.  J.     za  Mod.  193.  ■  Ste  (B)  pL  %,  u 

and  the  notes  there.  ' 

[3.  If  two  oblige  themfelvesyfl////^flWyJv^rj/i5^ /««/!/,  and  after  Mo^S^j, 
Migee  makes  the  feme  of  one  of  the  obligors  Executrix  and  dies,  and  p'^'  ^ 
after  her  baron  makes  her  executrix  alfo  and  dies,  the  obligation  is   Mob.  10. 
cxtinft  by  xhis  fufpenfion.    Tr.  12  Jac,  B.  adjudged  between  s.  c.— . 
Fryer  and Gildridge.]  ^wdjo.^^* 

345'  See  fupra  JB),  pi.  6,  S.C.  and  the  notes. 

[4.  If  two  oblige  themfelves  jointly  and  feverally  to  one  who  Sat  fapn 
makes  the  feme  of  one  of  the  obligors  executrix  and  dies,  who  admi*  j®^'  Jlmthe 
niflers,  this  is  a  releafe  in  law  of  the  debtj  inafmuch  as  he  ac-  &9ce|  there. 

knowledges 
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knowledges  the  executrix  to  be  the  feme  of  the  obligor  at  the 
time  of  the  making  of  her  executrix.    Tr.   12  Ja.  B.  per. Cur. 
between  Frter  and  Gildrich.] 
Sty.  384.  [5.  If  ^.  bang  indebted  to  B.  by  obligation ^  and  iStct  A.  dies  in^ 

?•  C.  «»•  teftate^  and  C.  after  takes  pojfejjion  of  all  the  goods  of  A.  by  which  he 
^  ^  becomes  executor  de  fon  tortj  and  after  B.  takes  adminiftration  of 
the  goods  of  A.  though  B.  may  have  a  trefpafs  or  trover  and 
converfion  againit  C.  for  the  goods  by  way  of  relation,  yet  he 
may  alfo  have  an  a£lion  of  delft  upon  the  obligation  againfl  C  as 
executor  de  fon  tort,  with  an  averment  that  no  goods  of  the  inteftate 
came  to  his  hcmds  to  fatisfy  any  part  of  his  debt,  and  that  the  de- 
fendant C.  after  the  death  of  the  inte/late  feized  all  the  goods  of  the 
inteftate  before  adminiftration  granted  to  him ;  for  the  reafon 
that  the  a£tion  of  the  debtee  being  the  adminilirator  is  fufpended 
when  he  has  aifets  is,  becaufe  he  may  retain  to  fatisfy  himfclf» 
and  the  law  fupplies  it  and  gives  this  power  to  retain  becaufe 
he  cannot  fue  himfelf,  and  here  when  he  has  not  aflets  he  cannot 
retain,  and  he  is  not  bound  to  bring  adion  of  trover  and  coo- 
verfion  as  he  may,  but  may  alfo  bring  this  aftion  of  debt  at  his  plea- 
fure,  for  it  is  well  proved  that  his  a£Uon  is  not  fufpended,  ina(^ 
much  as  he  might  have  atf^ion  of  debt  againft  the  heir  where  he 
has  not  any  aflets.  Tr.  1653,  between  Ashby  and  Child  exe- 
cutor of  Blackerley  adjudged  per  Cur.  upon  demurrer.  Intrator 
Mich.  1652.  Rot.  686.] 

6.  If  creditor  marries  one  of  the  executors  of  the  debtor  it  is 
an  extinguifhment  of  the  debt.  Went.  Off.  j^.  31.  cites 
II  H.  4.  83,  84. 

7.  If  obligation  is  made  by  three  to  one^  and  he  makes  one  of  the 
three  his  executor  and  dies,  the  obligation  is  difcharged  againft 
all  though  it  is  joint  and  feveral.  Br.  Obligation,  pi.  61  •  cites 
21  £.  4.  80. 

•8.  If  two  are  bound  to  a  feme  by  obligation,  vindjhe  marries  one 
of  them,  and  after  he  dies,  the  debt  is  discharged  for  ever.  Br. 
Barre,  pi.  53.  cites  21  H.  7.  29. 

9.  Bond  to  pay  rent  referved  on  a  Icafe  for  years.  In  debt  leflee 
pleads  re-entry  before  the  day  of  payment.  On  demurrer  it  was 
argued,  that  by  lejfeis  re-entry  on  lejfor^  though  the  rent  was  re- 
vived, yet  the  a£lion  being  perfonal  and  once  fufpended  is  ex- 
tin£l,  but  overruled  by  the  Court  without  argument.  D.  140.  a. 
Marg.  pi.  40.  cites  Mich.  43  &  44  Eliz.  C.  B. 

10  In  debt  on  bondy  the  defendant  pleaded  that  the  plaintiff, 
after  the  money  was  due  on  the  bond,  covenanted  and  granted  by 
indenture  not  to  fue  the  defendant  in  99  years';  per  Holt  Ch.  J.  the 
fufpenfion  of  this  zQ\o\\  will  not  deftroy  the  bond  j  for  every  dc- 
feafance  is  quodam  modo  a  fufpenfion ;  a  tovenant  not  to  fue  at  all 
is  an  acquiitaticey  but  a  covenant  not  to  fue  a  bond  within  fuch  a 
time  goes  only  in  covenant ;  that  the  rule  that^a  perfonal  adion 
once  fufpended  is  for  ever  cxtin^  does  not  hold  in  aU  cafes,  and 
Dolben  agreed;  and  judgment  for  the  plaintiffl  Comb.  123. 
Trin.  i  W.  &  M.  in  B.  R.  Anon. 

XI.  Booi 
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tl.  Bond  to  pay  money  after  marriage  iettveen  obligor  and 
Migee,  the  debt  is  only  fufpended  by  the  intermarriage ;  per  two 
juftices  contra  Holt,  i  SalL  325,  Hill.  17  W.  3,  B.  R.  Gage 
or  Grey  Vi  A£lon* 


(N)     Sufpenfioti  avoided.  1 4^3  1 

ft.  it  a  man  leafes  a  reBorf  for  years  referving  a  rent,   and  ^«>.  £• 

■*■  upon  part  of  the  glebe  in  a  corner  of  the  clofe  is  a  Jbfepcote^  Mich.  ^6* 

and  the  lejjbr  enters  and  pulls  it  down^  and  the  lejfee  ^e-enters^  and  37  £iis. 

lifier  the  rent  is  arrear^  the  rent  is  fufpended  notwithftanding  the  ^-  ^'  ^her- 

tc-cntry  of  the  leffee  into  the  toft,  for  part  of  the  profit  of  the  yt"  poU«  * 

thing  leafed  is  taken  from  the  leflee,  fcilicet  his  houfe,  and  this  as  to  puU 

by  the  aft  of  the  leflbr.    M.  37  EL  B,  R.   per  Popham  and  J'ng<io«ra 

Gawdy.]  '  h^uV^buc'' 

ieems  to  be  S.  C.  and  held  accordiogly  by  Popham  and  Gawdy,  bat  Fenoer  and  Clench  doubted  | 
ct  adjornatur. 

[1.  If  the  lejfor  of  a  'Wood  or  orchard  rendering  rent  cuts  them 
down  J  and  the  lejfee  enters^  yet  the  rent  is  fufpended,  qusere  this.] 

3.  Affife  may  be  fufpended  and  revived :  per  Ston.  Juftice.  Br. 
Af&fe,  pi.  482.  cites  13  £.  3.  andFitzhI  title. 

^.  As  if  dijfeifor  enfeoffs  W*  who  dies  feifed^  and  his  heir  enters  S.  P.  Br. 
and  leafes  to  the  diffeifor  for  the  life  of  afiranger^  upon  whom  the  ^^'{*"jf  * 
diffeifee  re*enterS ,-  the  firfl  diffeifor  brings  affife  and  recovers :  the  46.  dtc»' 
heir  and  ceSuy  que  vie  die  ;  the  diffeifor  is  heir  to  the  heir  of  the  feoffee  1 3  E.  »• 
againft  whom  the  difleifee  brings  aflife.     The  difleifor  pleads  the 
recovery  in  the  firft  affife  againft  the  plaintiff,  there  the  plain tifF 
may  eonfefs  and  avoid  the  firft  recovery  in  the  affife  without  attaint, 
becaufe  the  firfl  affife  was  of  thefecond  diffeifm^  and  this  affife  is  of 
the  firfl  diffeiftn^  and  fo  the  affife  whicli  was  fufpended  by  the 
defcent  is  now  revived ;  per  Ston.  J.     Br.  Affife,  pi.  482.  cites 

'3  E  3- 

5.  If  a  man  be  condemned  upon  recognizance  by  erroneous  judgment ^  Br.  ReviV- 

and  after  is  outlawed^  and  has  charter  oi pardon^  he  fliall  have  writ  *^*|^'q" 
of  error,  and  the  outlawry  is  no  plea ;  for  this  a£lion  is  revived 
in  him,  for  it  is  not  like  to  an  obligation ;  for  there  if  the  one  be 
outlawed  the  obligation  is  forfeited ;  but  here  he  //  not  to  recover 
any  thing,  but  to  dtfcharge  him  of  the  execution.  Br.  £xtingui{h-> 
ment,  pi.  41.  cites  29  AfT.  47. 

6.  If  a  man  is  beat  or  imprifoned^  and  after  is  outlawed^  and  then  Contra  of 
gets  charter  of  pardon^  now  the  aSlion  oftrefpafs  is  revived  by  award }  S^'^'. 
quodnota.     Br.  Revivings,  pi.  7.  cites  29  Aff.  63.  per  shTrd* 

for  the  kinf 
may  have  the  goods,  tbeie^  the  adion  Is  gone  by  the  outlawry.    Ibiu. 

7.  Note,  that  Thim.  faid,  that  in  the  time  of  R.  Thorpe,  the 
opinion  of  him  and  of  his  companions  was,  that  where  zmanor  or  fait 
of  tenants  of  it  defends  to  two  daughters^  who  make  partition^  that  the 
onefball  have  the  demefnesy  and  the  other  tbefervicesy  ihc  who  has  the 
demefnes  fhall  not  have  the  fcrvices  nor  fuit  %  for  the  other  hat 

Vqu  ^.  hi  th« 
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the  femceSy  and  (he  who  has  the  fervices  fhall  not  hay^  tlie  (vk  i 
for  fhe  has  no  manor  nor  the  fuit  of  it,  but  in  this  cafe  iftbe  om  par^' 
cenor  dies  Without  \j[ue^  the  other  Jbali  have  the  fuit  again,  for  the 
fuit  was  not  extin£^,  but  only  fufpeAded ;  quod  nota  &  qu^re  s 
for  the  manor  was  once  defeated»  Br.  Extinguilhment,  pL  13. 
f  464  ]   cites  12  H.  4*  25. 

H  Tch' T  ^'  ^^  ^  "^^"  ^^^^^  ^  dijlrefs  for  rent,  and  upon  avowry  hath  re- 
I  Saik.a48.  t^"*  irrcplevifabjc,  if  the  heafi  dies  in  die  pound,  the  party  may 
pi.3.  Faich.  diftrain  de  novo.     Hob.  6i.  in  cafe  of  Fofter  ▼.  Jackfon,  cites 

^iZ\^'^.  ^4  H.  4. 4.  IS  E.  4. 10. 

of  Valper  v.  Eddoweib 12  Mod.  658.  S.  C«  cittt  D.  i8o.  Hob.  61*  U  15  B.  4.  i o.  if  riie 

dying  be  in  a  poand  otIt  for  4^ajit  of  food.  Ld.  Raym*  Rep.  720.  S.  P.  Arg.  in  S.  C.  thae 

the  diftrainer  may  have  a^on  of  trefpafs  or  diftrain  again,  cites  Dr.  and  5tad.  ycap.  ^7.  J?ut 

fee  Br.  Retorn  de  avers^  pi.  17.  fays  that  thr  defendant  baa  no  remedy  but  to  diftrain  de  aovo;  cites 
ai£.  3.  2a. 

Co.  litt.  p.  The  opinion  of  two  juftices  was,  that  where  a  man  ieafesfir 

and  Marg.'  ^^rm  of  years  rendering  rent,  and  oufts  the  lejfee  and  makes  a  fecff- 

cites  s.  c.  fhent,  hife^  and  the  lejfee  reenters,  the  rent  is  revived  by  reafon  the 
and  fays  that  reverfion  is  revived.     But  quare  inde,  for  he  made  the  feoffment 

grcfs  the"  difcharged  of  all  rents ;  but  the  reverfion  and  tbefee-JimpU  v>ai parcel 

rent  is  re-  of  the  eft  ate  of  which  the  feoffor  ivasfeifed  at  the  time  of  the  diffci/in  and 

▼ived,i>c-  feoffment  made;  and  therefore  a  diverfity.    Br.  ExtinguiChmenty 

incident  to      ?!•  4«   CltCS  9  H.  6.   16. 

the  rever- 

£on»  and  that  To  it  has  been  adjudged.     B«it  if  a  nan  be  feifed  of  a  rent  ji  fee  and  difleiies  the  tenaiit 

of  the  iand  and  makes  a  fccfi'ment  in  fee,  and  the  tenant  reenters,  this  rent  is  not  revived.     And  fi> 

aote  a  diverfity  between  a  rent  incident  tat  reverfion,  and  a  rent  not  incident  to  a  reverfion* 

I  o.  If  ^feoffor  upon  condition  does  trefpafs  upon  the  land,  and  after 

performs  the  condition  and  enters,  yet  the  feoffee  (hall  have  a£Hon 

of  trefpafs,  quod  fuit  concefTum,  by  reafon  that  he  affirmed  the 

firft  poffeffion.     Br.  Relation,  pi.  44.  cites  4  H.  7.  10. 

•  Thisfeems       i  j.  So  by  fomc,  where  a  man  recovers  hy  erroneous  judgment,  and 

talce,  fw* '  ^^  '^'^  ^^fi^  ^^^^  ^^0^fi  upon  the  fame  land,  and  after  reverfes  the 
there  it  is  judgment  by  error,  and  is  reftored  to  the  land  and  mefne  profits, 
faid  to  be  the  Other  fhall  not  have  trefpafs.  But  by  feveral  contra,  and  that 
xoH-Vfoi.  ^^  ^^^  recovers  fliall  have  aftion  of  trefpafs  by  reafon  that  he 
ax.  that  the  IS  charged  to  render  the  mefne  profits,  and  therefore  circuity 
'^^"^iT*'  of  adion  fliall  be  fuffercd  there,  and  therefore  it  is  no  fetation 
hiswrff^  wAiVA  may  avoid  the  mefne  aBions  that  are  vejled.  Br.  Rdation, 
which  a-  pi.  44.  cites  4  H.  7.  10.  *  But  Brook  fays,  fee  tit.  Tref- 
STvca^**  pafs,  425.  this  cafe  abridged  that  the  aftion  of  trefpafs  lies  weD. 
Ibid. 

1 2.  \i  trefpafs  is  done  againjl  the  heir^  and  after  the  eldeft  brother  is 
deralgnedy  yet  trefpafs  lies  for  the  firft  heir ;  fpr  it  is  an  a£kioa 
veftea,  per  Fifher.     Br.  Parliament,  pi.  41.  cites  4  H.  7. 10. 

13.  The  fame  feems  to  he  of  a fon  born  after  the  death  of  the  feather, 
nvhere  &  daughter  nvae  ^/V  for  the  time,  the  daughter  (hail  have 
trefpafs.     Ibid. 

14.  If  the  abbot  of  B.  be  bound  in  an  obligation  by  his  own  feal^ 
and  after  is  tpatflated  to  the  abbey  of  St.  A.  a£tion  of  debt  lies 
agaiiift  him  as  abbot  j  pe^  Vavifor  for  law.     Gtherwife  it  feems 

3!  3  where 


book. 
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where  he  is  depofed^  and  after  is  re^le5led  abbpt  in  this  houfe  or  In 
another,  for  there  the  aftion  was  once  extinft,  contrary  here.  Br. 
Nonabilitie^  pi.  28.  cites  9  H.  7.  23. 

15.  Note  p?*-  Fitzherbert  and  Norwich  J.  that  if  a  man  he  hound 
to  a  femefoUy  and  after  marries  her,  and  after  they  are  divorced, 
the  feme  ihill  have  a£lion  upon  the  obligation  though  it  was 
once  fufpendcd ;  quod  quxre.     Br.  £xtinguiihment|  pi.  i.  cites 

a6  H.  8.  7. 

16.  If  the  lord  di/feife  the  tenant^  and  is  dijfeifed,  the  diJpMke  re* 
leafes  to  the  fecond  dijfeifor,  yet  the  feigniory  is  not  revived;  for  ber 
twecn  the  parties  the  releafe  enures  by  way  of  entry  and  feofi^ 
nicnt  as  to  the  land ;  but  not  having  regard  to  the  feigniory,  and 
for  that  the  polTeflion  was  never  actually  removed  or  revefted  froni  [  465  ] 
the  difleifor,  who  claimeth  under  the  lord,  the  feigniory  is  not  re- 
vived.    Co.  Litt.  278.  b. 

But  if  the  brd  and  a  firanger  diffeife  the  tenant,  and  thf  dijjeifee 
rekafes  to  the  firanger,  there  the  feigniory  by  operation  of  law  i% 
revived,  for  the  whole  is  vefted  in  the  ftranger  which  never 
claimed  under  the  lord.  And  in  that  cafe,  if  the  lord  had'  died, 
and  the  land  had  furvived,  the  feigniory  had  been  revived.  But 
if  the  lord  had  dijfeifed  the  tenant,  and  been  dijfeifed  by  two,  and  the 
diffeifee  releafed  to  one  of  them;  the  feigniory.  is  not  revived, 
hecaufe  he  claimed  (as  hath  been  faid)  under  the  lord.  Co* 
Litt.  278.  bf 

17.  In  debt  for  rent,  the  defendant  confeiTed  the  leafe  and  the  Pilm*  39s. 
rent  referved  on  it,  but  pleaded  a  prefcription  for  common  in  ten  acres  S*  C.  refoiy, 
in  E.  for  beafts  levant  and  couchant  on  the  faid  tenements  every  \  Roii.Rep, 
year  after  the  corn  fowed,  from  7  Auguft  till  the  corn  reaped  4is«s.  €• 
and  carried  away  ;  and  that  before  any  rent  became  due,  the  plaintiff  '«^^* 
encl^ed  the  faid  ten  acres,  fo  that  the  defendant  could  not  ufe  his  common  ^ 
and  that  thereby  his  rent  was  extind.     But  on  demurrer  it  was 
infifted  that  this  land  inclofcd  is  not  alleged  to  befown  with  com  / 
and  if  not,  by  his  prefcription  he  Is  not  to  have  common  ;  befides  he 
did  not  allege  that  the  plaintiff  kept  thofe  ten  acres  enclofcd  with  force, 
and  otherwife  he  might  break  the  hedges  and  take  his  common } 
and  further  that  alleging  the  rent  to  be  extinguilhed  by  the  inclo- 
fure  is  vain ;  for  the  rent  is  not  ifTuing  out  of  the  common,  and 
fo  the  inclofing  cannot ^fufpend  it  -,  and  of  that  opinion  was  all 
the  Court,  and  that  the  plea  was  ill  upon  the  firft  exception }  and 
judgment  for  the  plaintiff.     Cro.  J.  679.  pi.  i6»  Mich.  21  Jac, 
Sanderfon  v.  Harcifon. 

1 8.  Covenant  upon  indenture  for  non-payment  of  rent ;  the  plaintiiF 
declares  that  he  was  feized  pf  tythes,  and  by  indenture  demifed 
them  to  the  defendant  rendering  rent,  and  the  defendant  cove- 
nanted to'  pay  it,  and  he  affigned  his  breach  in  non-payment  of 
fo  much ;  and  the  defendant  pleaded  eviftion.  The  plaintiff  de- 
murred ;  and  judgment  was  given  for  the  defendant^  becaufe  it  is 
a  rent,  and  the  eviBion  is  a  fujpenJionfA  it,  and  therefore  a  good 
plea.  £x.  Relatione  m*ri  Madier.  Ld<  Raym.  Rep.  77.  Pafch, 
8  W.  3.    Dalfton  v.  Reeve. 

L I  a  19-  K 
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Ld.  Raym*  ip.  If  a  man  Bbligor  marrits  a  woman  obligee  who  arc  divorced, 
S.P.'in^X  *^^  ^^^^  revives,  and  the  man  (hall  be  fued  by  the  woman  again. 
obiter «.    *  1 2  Mod.  zpo.  Pafch.  1 1  W.  3.  in  the  cafe  of  Cage  v.  ABtoxu 

greed  by 

Hole  Ch.  J.  becaafe  the  Qivorcc  being  «  vinculo  matrunonli  by  reafon  of  fome  prior  impedimeiit,  as 
pre  contra^.  Sec.  makes  them  never  hafl>aod  and  wife  ab  initio ;  but  if  the  hulband  had  made  a  fsoff- 
ment  in  fee  of  the  lands  of  the  wife,  and  then  the  divorce  had  been,  that  would  have  been  a  difcoB- 
tinuance  as  well  as  if  the  hufband  had  died,  becaufe  there  the  inteicft  of  a  third  perlbn  would  have  been 
concerned,  but  between  the  parties  themfelves  it  will  have  relation  to  deftroy  the  hu/band*s  title  to  the 
goods  J  and  it  amounts  to  no  more  than  the  common  role,  viz.  that  relation  wiU  make  a  nullity  befucca 
die  parties  tbsmfclves,  but  not  among  ftrangers. 

And  It  was  20.  In  debt  Upon  a  bond  it  was  pleaded  in  bar  that  in  a  former 
thecafc of^  aftion  upon  that  bond  the  defendant  had  pleaded  the  htc^atute 
excom-  of  the  king  laying  taxes  upon  bonds  for  fecurity  of  money,  and  that 
irengement  nonefiould  recover  fuch  debts  if  they  had  not  taxed  the  fame;  and 

where  the  ^^^  ^*P^^  '^^^  P^^^  '^^  P^^^^^W  '^^^  barred  i  and  it  was  objcScd, 
judgment  is  that  flatute  was  only  a  temporary  law,  and  now  expired ;  and 
remaneat  therefore  thc  impediment  being  removed  the  plaintiflF  fliould  re- 
dicquo-^*^  cover.  But  per  Holt,  here  the  defendant  had  a  good  plea  when 
ufque,  &c.  the  firft  action  commenced,  and  time  fliall  not  wear  it  out. 
which  is  but  ,^  Mod.  400.   Pafch.    12  W.  3.   B.  R.     Lady  FauDdand  v. 

a  temporary    o        •  *  * 

plea,  by       Stanion. 

which  the  parties  are  put  out  of  Courts  but  may  be  brought  in  by  a  re-fummons  or  re-attachment,  bat 
where  outlawry  is  pleaded  in  abatement  after  pardon  and  lererfal  thereof  party  moll  begin  de  novo. 
13  Mod.  400.     Lady  Faulkland  v.  Staoion. 

*  And  Co.  Litt.  ii8.  b.  and  135.  b.  is  to  be  underftood  upon  this  diveriity  when  Aecanle  of  aAiw 
accrues  to  plaintiff  at  a  time  at  which  he  is  under  the  difability  of  an  outlawry;  there  the  pka  of  out- 
lawry in  abatement  (hall  quite  overthrow  the  writ,  and  after  removal  thereof  he  muft  b^in  de  noto; 
but  wheie  the  difability  of  outlawry  comes  after  the  caufe  of  adion  accrued,  there  the  plea  of  out- 
lawry is  only  a  temporary  difAbility,  which  docs  not  abate  the  writ,  but  is  only  qooniqoe;  and  after 
removal  thereof  he  may  re-continue  the  action  by  re-fummons,  &€•  12  Mod.  400.  Lady  Faolklaod 
V-  Stanion. 


♦  [  466  ] 


21.  Where  tixt  fame  hand  is  to  receive  as  is  to  pay,  it  is  an  extin* 
guiihment.  Per  Holt  Ch.  J.  i  Salk.  305.  Hill,  i  Ann.  B.  R. 
in  cafe  of  Wangford  v.  Wangford. 


(O)     Extinguifliment.     Quoad  one  and  not  quoad 

another. 

44^.  235.     I.  'TpO  fome  purpofes  by  tlie  common  law  rent  extinfl  (hall  be 

rran^'e  oT  .  .  ^^"^  '«  #  ^'  ^'  «  f  ranger.  7  Rep.  37.  b.  Mich.  5  Jac 
a  rent-         LiUmgftone's  cafe. 

charge  for 

life  acknowledges  a  (!atnte,  and  afterwards  releafet  to  the  terre-tenant.  239.  S.  P.  per  Cook 

Ch.  J.  Duncom's  cafe— 2  Roll.  Abr.  Statutes,  471.  (O)  pi.  5.  Duncomb  v.  TilHngton. 

If  rent  defc^nds  to  the  tenant  of  the  land  it  /hall  be  afiets  though  it  be  eztind.     2  Roik  Voocber, 

(Z.  b)  pi.  8. A.  leflee  for  17  years  gave  a  bond  to  B.  his  leflbr  to  pay  to  C.  loL  per  aiuu  ftf 

the  17  years  if  he  or  his  aAigns  (houl-i  or  might  enjoy  the  land  fo  long.  A.  within  the  term  funcn* 
dered  hU  leafc,  which  the  leflbr  accepted;  yet  he  is  ftiil  liable  to  the  annuity  to  C.  and  as  to  him  the 
efl.i:e  is  n<»t  determined.  And  debt  lies  on  thc  bond}  fur  the  condition ii  coUateraU  Cio.  £•  31].  pi.  4. 
Hill.  36  EKa.  B.  H.^    foii  v.  HgllingbgrQugh. 

K  2.  Rem 
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2.  Rent  i^UaJei  hj  barorty  yet  after  his  death  fliall  be  faid  to  be  6Rc?  -r^.  u 
m  cffc  as  to  the  wife  ioi  hex  dower,  7  Rep.  17.  b.  Mich,  c  Jac,  •"^•Abe- 
in  Luhngtton  s  cafe.  cifc. 

3.  Ontjotntenant  reUafed  to  the  other,  yet  his  part  (hall  be  faid 
in  efie  as  to  execution  on  a  judgment  obtained  by  J.  S.  againft  re- 
kafor.     6  Rep.  78.  b.  Pafch.  5  Jac.     Ld.  Abergaveny's  cafe. 

4.  Efiate  tail  may  be  extinguifhed  as  to  the  ijfuey  and  yet  be  in  CroJ.  ^*x. 
cfle  as  to  fupport  a  leafe  or  other  charges  prior.  Bridgm.  29.  ^**  I*  '^^^^ 
Crocker  v.  Kelfey.  lljo?6o.  * 

s.  c.  held 
accordingly.  2  Roll.  Rep*  490.  499.  S.  C.  adjujgoi. 

5.  Reverfionerfor  life  of  a  leafe  for  years  grants  a  renty  and  after-  *  R^*'!-  Sur* 
\irards  joins  in  a  grant  with  reverfioner  in  fee^  the  eftate  of  re-  ^^?^^^  ^^ 
verfioner  for  life  continues  as  to  the  grantee  of  the  rent;  but  a© £.4.1 3, 
rcvcra  the  eftate  for  life  is  drowned  in  the  reverfion  in  fee.  ^• 

Jo.  305.   pi.  16.    Mich.    8  Car.   B.  R.    in   cafe  of  Major   v« 
Talbott. 

6.  Tenant  for  life  grants  a  rent  and  ihtnfurrendersy  yet  the  rent  I***'  Raym. 
Jhall  continue  during  his  life.     12  Mod.  293.  Pafch.  11  W.  3.  ^*c.^^°' 
in  cafe  of  Cage  v.  A^on.  s.  p!  for , 

that  things 
ihall  be  cxtinguiibcd  between  the  parties  which  yet  fhall  remaui>  and  have  exigence  as  to  (Iran^ert. 

7.  A  man  having,  rent  in  fee  corfeffes  aflatute  and  then  releafes 
the  rent^  yet  it  fhall  have  exiftence  as  to  the  conufee* 
12  Mod.  293.  Pafch.  11  W.  3.  in  cafe  of  Cage  v.  Adon. 


(P)     Of  Part  where  it  flxall  be  of  the  Whole.         [  467  ] 

I.   TF  the  lord  releafes  his  feigniory  in  part  of  the  tenancy y  all  the 
^  feigniory  is  gone  by  his  own  a£k.     6  Rep.  i .  b*  in  Bruer- 
ton's  cafe,    cites    Litt.  49.   a.    [f.  222.J     and   5  E.   2.   tit. 
Avowry,  206. 

2.  If  a  man  has  a  rent^charge  ijfuing  out  of  four  acres  of  land, 
and  releafes  his  right  in  the  one  acre^  ail  is  extinguiihed  ;  for  it  ia       . 
his  own  zQi\    per  Thorp.     Br.  Extinguilhment,  pi- 31.  cites 

34  AiT.  15. 

3.  If  ^falfe  verdiB  be  found,  and  the  party  grieved  makes  a  So  in  19  H. 
feoffment  j/part,  he  fliall  not  have  attaint  for  any  part.  Arg.  Ow.  2 1 .  ^^^^^  3* 

cites  38  £.  3.  and  12  H.  6. 

4.  In  cafe  of  a  common  perfon,  if  an  entire  thing  be  divided  or 
cxtinguiflied  in  party  by  the  aft  of  the  party,  it  is  an  extinguiih- 
ment  of  the  whole ;  but  otherwife  it  is  where  it  is  by  the  afl  of 
God  or  the  law.  And.  175.  pi.  211.  Mich.  29  &  30  Eliz.  Knight 
V.  Brech,  alias  Beech. 

5.  Zr(Pr</ accepts  part  of  the  tenancy y  all  the  entire  ^^rWrrx  are  ^^"^^^f* 
exiin&.     5  Rep.  i.  b.  Hill.  36  Eliz.  in  the  court  of  wards,  in  fcrvicw  «e 
Bruerton's  cafe,  /r?  h^jm 

Ibid..  And  where  part  of  the  tenancy  comes  to  the  Id.  i/y  a^  oflaw,  H>td.  1.  — —  S  •  of  a  rent- 

(uylcey  if  the  lord  purchafe  part  of  (he  t^mncy  in  fee,  paic  it  cki'iad  and  in  ciTi  lor  ihe  refiiue. 

LI  3  9^«P- 


4^7  CxtimuifbtntnU 

9  Rep.  t%$»  \n  Arcoii|k*t  cafe*  If  one  has  t  rent  fcrrice  and  he  pnccluifel  die  rnvtioa  or  fC* 

malnder  in  fee,  aH  the  whole  feigniory  is  extinft)  but  a  re«t-charge  is  not  extio^  b^och  pvrcfaafe^ 
for  it  is  chargeable  upon  the  pofieffion,  and  he  iKall  avow  as  in  land  chargeable  CD  hii  diftreiib  FcK 
Gawdy  J.  Cro.  £•  126.  Pafch.  33  Elis.  fi.  R,  in  cafe  of  Garxion  v.  WeAoa. 


Ibid,  fayi  (J.  As  to  intire  fervicis  when  the  lord  comes  to  any  parcel  by  a 

disaccords  ^  ''*  '^^^>  and  partly  by  the  aB  of  the  party ^  and  namely,  when  tbe 
40  £.3.  and  original  oB  is  tbe  oB  of  the  party^  as  where  parcel  of  the  tenancy 
F.N.B.209.  is  recovered  in  a  ceflavit,  all  tbe  intire  fervices  which  axe  for  tbe 
^^''  benefit  of  the  lord  are  extin£l  and  gone.     6  Rep.  2.  b.   HilL 

36  Eliz.  in  the  Court  of  Wards.     Bruerton's  cafe. 
6w.  «i.  y.  There  is  a  difference  between  a  right  of  aHion  and  a  right 

\?^^*  /flf  the  land:  for  in  the  firft  cafe  if  there  be  a  fufpenfion  or  or- 
$•*  C.  *        tinguijbnunt  in  part,  it  is  extinguiflied  for  the  Ixrhdie ;  but  where 

there  is  right  to  the  land  it  may  be  releafed  or  fufpended  in  part, 

and  remain  good  ifor  the  relidue.  Mo.  413.  pU  569.  Trin.  37  Eliz. 

Wright  V.  the  Mayor  of  Wickham. 
Wri  ht  V         ^*  ^  ^'^  ^^'  ^^^  caufc  to  bring  a  writ  of  error  or  attmnt  takes 
the  Mayor     ^  ^^  of'^^xX.y  he  fufpcnds  his  aQion  ;  and  if  he  takes  z  feoffment 

of  Wick-  of  it,  it  is  quite  gone.  Arg.Ow.  ii.  37  Eliz.  B.  R.  in  Wright's 
bam,  S.  C.    ^^f^ 

Mo.  413.         p.  If  one  has  title  to  a  writ  oi  error  to  reverfe  aj&if  makes  a 

718!  Vif  w.'  fi0^"^^^  ^f  P^^^  ^^  *^^  hxA^  the  feoffment  only  deftroys  the  title 
s.  C.-1  *  oterror  tor  that  part.  Cro.  E.  469.  (bis)  pL  27.  Pafch.  38  Eliz. 
Ow.  ai.      B.  R.    Wright  v.  Wickham. 

Lev.  72.    Winn  v.  Ftoyd. 

10.  There  is  a  difierence  between  a  condition  compulfatory  and 
a  power  of  revocation  that  is  volimtary.     In  the  laft  cafe  a  man 

.  .    may  bjf  his  own  a£b  extinguiQi  his  power  in  part,  as  by  levying  a 

I  4^*»  J    fine  or  part,  and  yet  the  power  remain  for  the  refidue,  becaofe  it 

is  in  nature  of  a  limitation  and  not  of  a  condition*   "Co.  Litt.  215.  a. 

cites  it  as  refolved,  Mich.  40  &  41  Eliz.  in  the  Earl  of  Shrewf* 

bury's  cafe. 

11.  Condition  or  limitation  annexed  to  the  eftate  of  the  land 
ought  to  deflroy  all  tlie  eftate  to  which  it  is  annexed,  and  not  Aart 
of  it.     I  Rep.  86.  b.  Fafch.  4a  Eliz.  C  B.  in  Corbet',  cafe. 

1 2.  A  licence  difpenfing  with  part  fhall  be  for  the  whole ;  per 
Coke  Ch.  J.  2  Bulft.  291.  cites  4  Rep.  120.  [a.  Hill.  45  Eliz. 
B»  R.]  Dumport's  cafe,  and  the  cafe  there  cited  of  Leeds  t. 
Crompton. 

13.  A  releafe  of  common  in  one  acre  is  an  extinguifliment  of  the 
whole  common;  per  Curiam.  Show.  350.  Pafch.  4  W.  &  M. 
in  cafe  of  Miles  v.  Etteridge. 

For  more  of  Extinguifhment,  fee  Coiltmon  (E.  a),  COftilftf On 

(I.  d)  K.  d),  copp^olU  (F.  d),  ifeoffnunt  (A.  2),  jFmtjf 

•    (A.  2),  ifranctjiiea  (C),  ii^eciot  (H),  a^flnoc  (O)  (R.  2), 

Merger.    IKeUart^    Ecbit^e^    '<]Di:nui;£  (B.  a),  and  other 

proper  titles* 
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ejctdxtim. 


(A)     What  is  Extortion.     And  who  may  be  guilty 

of  it. 

T 

I.    T^RESPASS  ofgrafscuf,  ^z  defendant  f aid  that  after  the,  \;^^'^ 

f.      trefpafs  he  tvas  amerced  in  the  plaintiff*  s  court  for  the  fame  ig.  2tM* 

trefpafsy  which  was  cffeered  at  is.  of  which  he  has  made  gree  to  the  S.  C— - 

plaintiffs  and  held  a  good  pica  hj  the  acceptance  of  it,  though  the  ^rffl,?'* 

amercement  of  the  court  baron  be  extortion^  quod  nota,   Br.  Tref-  pi.Toccftci 

pafs,  pi.  66,  cites  48  E.  3. 8.  "  h.  4. 8* 

—     "Ibid. 
pi.  X95.  cites  39  E.  3.  20. 

2.  Extortio  efl  crifnen  quando  quis  colore  officii  extotquet  quod  non  Co.  Litt. 
ejl  debitum^  vcl  quod  eft  fupra  debitum^  velante  tempus  quod  eft  debitum,  2f  Huttf  "^* 
and    this    is    called    crimen    expilationis    &    crimen    concuff%onif*  Hiu.  17 
ID  Rep.  102.  a.  Mich.  10  Jac.  in  Beawfage's  cafe.  J*c*  incaie 

of  Empfon 
T*  Bathurily  S.  P.  Ir  S.  C.  cited. 

3.  If  an  officer  or  judge  takes  more  than  the  ufual fees  he  is  pu-  [  469  1 
nifhable  at  common  law.  Per  Chamberlain  J.     a  Roll.  Rep.  263. 
Mich.  20  Jac.  B,  R.     Smith  v.  Mall. 

4.  Bond  to  pay  fees  before  they  are  due  19  extortion.     Rapn.  6a*  ^^'^*  5*-** 
in  cafe  of  Norfolk  v.  Aylmer,  cites  a  Inft.  210-  ^*  ^*  . 

a  itranger.    Cro.  J.  103.    Bridge  ▼.  Cage^ 

5.  In  every  oppreQion  there  ought  to  be  a  threatening  of  the 
party ;  for  the  voluntary  payment  of  a  greater  fum  where  a  lefs  is 
due  cannot  be  faid  extortion.  Godb.  438.  pL  583.  Mich.  4  Car. 
in  the  Star-Chamber.  ,  Floyd  v.  Sir  Thomas  Cannon. 

6.  Church^wardens  of  St.  Martyn's  were  indicted  for  extortioully  Sid.  307. 
taking  of  one  Reynel  %  fiver  cup  for  making  him  gallery»keeper  in  ^*.*^'  '^^ 
the  a^urch ;  Keeling  faid  this  was  no  oiFence,  nor  fuch  an  office  Ey^7s.C. 
whereupon  extortion  can  be  grounded,  but  a  bare  employment,  accardtogij. 
But;  the  Court  would  not  quafli  it  without  trial ,  for  then  it  will 

appear 
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appear  whether  the  cup  were  great  or  little^  exafled  or  freelf 
given ;  and  per  Keeling,  if  the  church-wardens  have  accounted  for 
it,  it  (hall  be  quafhed,  but  not  elfe.  2  Keb*  100.  pi.  27.  Mich. 
18  Car.  2.B.  R.     The  King  v.  Ayrcs  &  al*. 

7,  Bailiffs  taking  excejfive  baily  as  4ol.  where  the  plaint  was 

but  of  30  s.  an  information  was  ordered  agai^ft  them  for  this 

extortion,     i  Keb.  873.  pi.  23.  Pafch.  17  Car.  2.  B.  R.   Randal 

V.  Keitc. 

Show.  390.       8.  Every  feveral  taking  is  zfeveral  extortion,  and  it  is  not  good 

b  ^oit^"**'  ^®  ^^y  ^^  many  extortions  together  5  per  Holt  Ch.  J.  Cumb.  194* 

ch.  T—     Pafch.  4  W.  &  M.  in  B.  R.    The  King  v.  Roberts. 

3Salk.i98. 

pt.  1.  S.  €•  held  accordingly  J  for  every  taking  was  a  feparate  offence*  4  Mod.  100.  103.  S«  C* 

held  accordingly.'  Carth.  276.  S.  C.  held  accordingly. 

iSalk.  131.  p.  XJnder-Jheriff  refuftng  to  execute  procefs  till  he  has  his  fees  ;  if 

7  W.3/  *  ^^  party  pays  him  the  fees  fo  before-hand,  he  may  after  indi& 

HiB.  R.  him  of  extortion,     i  Salk.  330.   pi.  3.  Mich.   6  W.  &  M.  in 

Anon.  S.P.  fi.  R.    Hcfcot's  cafe. 

peld  accord- 
iogly. 

10.  An  indi£iment  for  extortion  againft  an  officer  for  tatdng 
money  for  not  carrying  bis  prijbner  to  afpunging^houfe :  the  Court 
looked  upon  it  to  be  fo  ill  a  prafticC)  that  they  would  not  hear  a 

^  motion  toquafliit.     12  Mod.  255.  Mich.  10  W.  3.     The  King 
T.  Beechcroft* 

11.  hjujtice  ofpeaeis  clerh  may  commit  an  extortion ;  per  Holt 
Ch.  J.     12  Mod.  512.  Pafch.  13  W.  3.  Anon, 

12.  An  indi£tment  was  againft  fevexal  for  intending  to  defraud 
A.  of  his  moneyj  and  that  they  threatened  to  fend  him  to  JTenogoie 
by  colour  of  a  warranty  and  to  indi^  him  of  perjury^  unlefs  be  would 
give  them  money  and  a  note,  which  he  did  by  reafon  of  their 
threats  J  and  judgment  for  the  queen.  1 1  Mod.  137.  Mich.  6  Axuu 
!P.  R.    The  Queen  v.  Woodward* 


« 
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(B)    Punilhable.     How. 

I.  ^T^HE  ftatule  of  Weftm.  i.  cap.  26.  adds  a  greater  penalty 
-*-  than  the  common  law  did  give;  for  by  this  a£l  the 
plaintiff  (hall  recover  his  double  damages,  and  befides,  they  (hall 
be  puni(hed  at  the  will  of  the  king,  viz.  by  the  king's  juftices  be- 
fore whom  the  caufe  depended.     2  Inft.  210. 

2.  This  term,  Nelme  a  bailiff  m  Whitcchapel  being  indifted  and  ^^*Jg  ^^ 
convi£^ed  of  extortion  "wt^  fined  13/.  6s.  ^d.  to  be  imprifaned  one  the  defend- 
nveek  without  bail,  and  then  till  he  found  fureties  for  bis  good  beha^  *nt  ^> 
viour,  and  difabledfor  ever  hereafter  to  execute  the  office  of  bailiff  or  ^^o„ 
under-bailifF.     MS.  Rep.  (find  to  be  a  copy  of  Ld.  Ch.  J.  Key-  but  does  not 
ling's)  Mich,  i  c  Car.  2.  B.  R.  Nehn's  cafe.  ^ay  ^'^^  ^ 


was* 


3.  The  governor  of  the  Gatehoufe  prifon  in  Weftminfter  was  i.heK'^'* 
found  guilty  of  extortion  and  hard  ufage  of  the  prifoners  in  a  v.  the  L^y 
moft  barbarous  manner,  and  maas  fined  100  marks  and  removed  Broughtoo, 
from  her  ojice.    Raym.  216.  Mich.  24  Car.  2.  B.  R1    The  Lady  s.c.  reportt 

•'o  i^*^,         r  •  ^    ihatihewa* 

Broughton's  cafe.  ^^^  ^^  ^ 

and  put  out  of  her  offioe* 

4.  An  aBion  lies  againft  a  ferryman  for  extorting  money  for  paffage 
ef  one  that  is  toll-free  by  cuftom  contrary  to  the  cuftom,  bccaufe 
there  is  no  other  remedy.  Carth.  194.  Trin.  3  W.  &  M.  in 
B.  R.  in  cafe  of  Pain  v.  Patrick. 

5.  It  is  againft  the  courfe  of  the  Court  to  qttafh  an  indiBment 
for  oppreOion  or  extortion  \  per  Cur.  we  cannot  do  it.  Demiir 
to  it.  5  Mod.  13.  Mich.  <S  W.  &  M.  The  King  v.  Wadf- 
worth. 

6.  Upon  affidavit  of  extortion,  though  the'  courfe  is  to  take  1 
recognizance  to.  anfwer  interrogatories,  yet  in  cafe  of  great  op- 
prefuon  the  Court  may  commit  the  party,  and  he  muft  anfwer  in 
vinculis;  per  Holt  Ch.  J.     Cumb.  448.  Trin.  9  W.  3.  B.  R. 

7.  Indictment  was  againft  A.  and  others,  for  that  being  re^ 
ceivers  of  the  queer^s  tax,  they  colore  officti  extorted  money  from  feverai 
perfons.  On  motion  in  arreft  of  judgment,  it  was  held  that  two 
men  may  be  indited  jointly  for  a  battery  or  extortion,  becaufe  it 
is  a  crime  at  common  law,  of  which  they  may  be  jointly  or  fe*  . 
verally  guilty,  i  Salk.  382.  pi.  32.  Pafch.  5  Am,  B.'R.  The 
Queen  v.  Atkinfon* 
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(C)     Pleadings. 


Le.  59.        J,  ^H£  place  wiert  the  extortion  was  committed  ihouU  be  £et 
S.  c.  cited.         4.    down  in  the  declaration.    See  PL  C.  200.     Stradling  v. 
Morgan. 

2.  Tht  fum  certain  extorted  muft  be  particularly  fet  forth,  and 
he  cannot  fay  that  the  defendant  did  extort  divers  fums  from  divers 
men  generally  i  and  fo  it  was  adjudged  in  Reignold's  case  in 

£  471  ]    this  Court;  per  Richardfon  Ch.  J.  Godb.'438.  pi.  583.  Mich* 
4  Car.  in  the  Star-chamber ;  Floyd  v.  Cannon. 

3.  If  the  charge  is  for  opprejfing  A.y  B.f  and  C.  particularly,  and 
I      100  men  generally ,  the  ^r^^muft  be  firft  as'^to  A.,  B.,  and  C.  be- 
fore any  be  given  as  to  the  others.     Godb.  438.  pi.  583.  Mich. 
4  Car.  in  the  Star-chamber.     Floyd  v.  Cannon. 

^^^'  *  the  4*  I"^i^"^^n^  of  extortion  againft  a  bailiff  of  a  hundred  did 
King  T.  ^^  expre/i  the  caufe^  hutfaid  only  that  cohre  officii  he  took  fo  much. 
Goiter.  and  held  good ;  but  the  book  fays,  that  perhaps  if  it  had  beeii 
^id^«d  for  ^^^^  demurrer  it  might  be  otherwife.  Sid.  91.  pi.  13.  Mich« 
the  plaintiff;  14  Car.  B.  R.    The  King  v.  Cover. 

it  beiog 

9^  a  ver^i^l  he  seeded  not  Ihew  particular  caaie. 

■ 

5.  It  w^  moved  to  quafh  an  indifiment  againft  a  miller  for 

taking  too  great  toll,  becaufe  it  was  not  faid  jurat'  nor  onerat'  nor 

the  jurors  named.     But  per  Curiam^  it  is  againft  the  courfe  of 

the  Court  to  quafii  an  indiftment  againft  extortion  or  oppreifion, 

and  we  cannot  do  it;  and  bid  them  demur  to  it.     5  Mod.  13^ 

Wich.6W.&M.    The  King  v.  Wadfworth. 

iKtoftiwi^        6.  A  complaint  and  charge  of  extortion  ought  to  be  particular^ 

ofience,  and  ^^d   that    the    defendant   took    it    extorjtve^    (S*    colore  ^[icu^ 

is  necef-       %  Salk.  68p.  pi,  %.  Pafch.  5  Ann.  in  Cam.  Scacc.    The  (^ecn 

fs  felonice  in  an  indidmcnt  \  per  Holt  Ch.  J.  ix  Mod.  St.  Pafch.  5  Ann.  B.  R.  The  Qomb  v.  th% 
Cicrk  of  the  Peace  of  Cumberland.  S.  C. 

.  Sec  tit,  ^f  tjf  (A),  and  other  "proper  titles. 
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(A)   CjPtrapuroeltfdl. 
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I*  ^HE  king  (faall  have  all  tithes  in  places  which  are  out  9/ every  Br.  Dlfoes» 

*    patijby  as  w  tbeforeji  oC  Rook,  Englcwood,  fcc.  and  may  I'^'cXb^ 

gran(  it  by  his  letters  patents,  qi}od  nota.   Br.  Prerogative,  pi.  47.  p'rerogatiYe» 

Citea  22  Aff.  75.  P*  H3*  citet 

Br.  Scire  Faclat,  pi.  154.  <ites  S.  C« 

« 

a.  Lands  muft  ht  parcel  of  a  pari/h  either  by  prefcription  pr  by  aB 
rf parliament  s  per  Cur.  Sti.  137.  Mich.  24  Car.  in  cafe  of  Ba* 
nifter  v.  Wright. 

3.  If  a  place  is  extraparochial,  and  has  not  the  face  of  a  parifli,  Cmb.  4t$. 
the  jujlices  have  no  authority  to  fend  any  poor  per/on  thither ;  f^^ 
poflibly  a  place  extraparochial  may  be  taxed  in  aid  of  a  parifh,  concemlns 
but  a  parilh  (hall  not  in  aid  of  that ;  per  Holt.     2  Salk.  486.  fettiement 
pi.  44.  HiU.   II  W.  3.  B.  R,     Precina  of  Bridewell  v.  Clerken-  ^tJ^d'aot 

well.  to  extrapau 

rochial 
places,  bat  that  is  caufus  omiffiis.  8  Mod.  49.  Trln.  7  Geo.    The  K'uigT.  Saint  Peter*sPariili 

m  Oxford. 

4*  If  a  place  be  a  reputable  parijb  and  have  church-wardens  and  [  472  3 
overfeers  of  the  poor  it  is  within  43  Eliz.  though  in  truth  it  be 
no  parifh  ;  but  if  it  be  merely  extraparochial,  as  the  juftices  cannot 
fend  to  fuch  a  place^  fo  they  cannot  fend  from  It,  as  it  is  exempt 
from  receiving  fo  it  (hall  not  have  the  benefit  of  removing ;  for 
they  have  not  proper  perfons  to  complain ;  perfons  in  extrapa- 
rochial places  muft  Jubjijl  on  private  charity  as  all  perfons  did  at 
common  law  before  43  Eliz.  which  ena£ls  that  every  parifh  (hall 
keep  their  own  poor ;  and  that  a£l  does  not  extend  to  extrapa- 
rochial places.  Per  Holt  Ch.  J.  2  Salk.  487.  pi.  48.  Trin, 
1 2  W.  3.  B.  R.  Inhabitants  of  the  Foreft  of  Dean  v.  the  Parifh 
of  Linton. 

5.  One  fettled  in  a  parifh  removes  into  an  extraparochial  place  "where 
he  gains  a  fettlement,  and  then  removes  into  another  parifh  where  he 
becomes  chargeable.  The  queftion  was,  What  this  laft  parifh 
can  do  with  him  ?  Whether  by  the  ftatute  that  enables  them  to 
fend  fuch  a  one  to  the  laft  parifh  where  be  was  laft  legally  fettled, 

they- 
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they  may  fend  lum  to  the  parifh  he  lived  in  before  he  temani 
to  uic  cxtraparochial  place  ?  For  fend  him  to  the  eztAparochial 
place  they  cannot,  for  want  of  proper  officers  to  reccire  him. 
Fowell  J.  took  this  to  be  cafua  omiiTus,  and  what  ought  to  be 
mwed  in  pailiament,  thefc  extraparochial  placet  beiqg  many 
in  number  and  of  great  extent,  lo  Mod.  8i<  Hill.  u>  /inn^ 
B.  R.    The  Queen  v.  Doughton, 

6.  By  virtue  of  13  fc  14  Car.  2.  cap.  la.  f.  21.  ^ejujlket  maf 
txercife  the  powers  given  hy  43  Eli%.  and  that  iSt  in  all  extrapan>- 
chial  places  containing  more  houfes  than  one,  fo  as  to  come 
under  the  denomination  of  a  vill  of  townlhip .  Adjudged  br 
Parker  Ch.  J.  and  tot.  Cur.  a  Salk.  486.  pi.  44.  in  Marg.  cites 
1 1  Ann.  B.  R.     Stokclane  Inhabitants  v.  Dolting. 

7.  The^atute  of  43  Eiiz.  a.  extends  to  extrapaTochial  places, 
and  fo  do  all  poor  a&s  when  fuch  places  are  within  the  fame 
mifchief  as  other  pariflies,  and  f^all  be  fubjeA  to  the  control  vf 
the  jultices  of  peace,  and  the  penalty  for  not  meeting  in  die 
church  Ihall  never  be  infli^ed  on  the  overfeers  of  the  pcxv,  be^ 
caufe  the  inhabitants  of  fuch  places  have  no  church  to  meet  in. 
Moft  of  the  foreds  in  England  are  extraparochia!,  and  fo  b 
Chrift-Church  in  Oxford,  but  they  ought  to  mamtain  their  vkh 
foor.    8  Mod.  39,  Pafch.  7  Geo.  Rufibrd  Parifli's  cafe. 

Fo^  more  of  £xtraparochial>  fee  other  proper  titles. 
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